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ADVERTISEMENT 


TO  THIS 


TENTH  EDITION. 


The  Clauses  in  the  several  statutes  made  since  the 
last  Edition,  have  been  inserted  under  the  proper  heads, 
together  with  the  modern  decisions,  except  in  a  few  in- 
stances, which,  coming  too  late  for  insertion  there,  will  be 
found  in  the  Addenda.  The  Compiler,  being  anxious  to 
preserve  the  original  design  and  character  of  these  volumes, 
has  continued  to  expunge  all  those  portions  of  the  work, 
which  were  inconsistent  with  the  law  as  it  stands  at  pre- 
sent; excepting  only  those  statutes  and  decisions,  which 
are  necessary  for  the  explanation  of  the  new  law,  and  those 
to  which  the  later  statutes  have  reserved  a  temporary  or 
partial  operation. 

Notwithstanding  these  endeavours,  the  additions  which 
the  Compiler  considered  as  necessary  to  the  present  edi- 
tion (which  include  the  insertion  of  upwards  of  700  new 
cases),  have  unavoidably  increased  the  length  of  the  work  ; 
but,  by  enlarging  the  page,  the  printer  has  been  enabled 
to  comprise  the  present  edition  in  volumes  not  materially 
larger  than  their  predecessors.  In  this  edition,  as  in  the 
last,  the  Tables  of  Statutes,  and  of  New  Rules,  have  been 
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prefixed  to  the  first  volume.  The  pages  have  been  in- 
serted in  the  headings  of  the  several  chapters  and  sections, 
and  the  General  Index  and  the  Table  of  Statutes  have  been 
greatly  enlarged.  Much  labour  has  been  bestowed  upon 
the  attempt  to  secure,  as  far  as  possible,  universal  accuracy 
of  reference,  as  well  to  the  different  parts  of  this  work,  as 
to  the  Reports  and  other  books  which  are  cited. 


PREFAC  E. 


The  object  of  the  following  work  is  to  investigate  and  explain 
that  branch  of  jurisprudence,  which  teaches  the  nature  and  extent 
of  the  remedies  prescribed  by  the  law  of  England  for  the  redress 
of  private  wrongs,  or,  as  they  are  frequently  termed,  civil  injuries. 
Considering  the  utihty  and  importance  of  the  subject,  it  cannot 
fail  to  excite  the  surprise  of  the  reader,  when  he  is  informed  that  a 
well  digested  treatise  on  the  law  of  actions  remained  for  so  great 
a  length  of  time  a  desideratum  in  the  profession,  that  it  was  not 
until  the  year  1767,  that  an  anonymous  compilation,  (the  first 
deserving  any  notice,)  entitled  ^'  An  Introduction  to  the  Law 
relative  to  Trials  at  Nisi  Prius,'*  was  published.  The  same  work 
was  republished  by  the  late  Mr.  J.  Buller,  in  the  year  1772. 
Although  the  title-page  is  silent  as  to  this  being  a  second  edition, 
yet,  from  an  examination  of  the  contents,  it  appears  very  clearly 
that  Mr.  J.  Buller's  book  is  merely  a  republication  of  the  anony- 
mous treatise  published  in  1767.  It  is  very  remarkable,  that  so 
many  different  opinions  should  have  existed  as  to  the  real  author  of 
this  compilation;  some  persons  having  ascribed  it  to  Mr.  Ford, 
others  to  the  late  Mr.  J.  Clive,  and  others  to  Mr.  Bathurst.  It 
was  the  received  opinion  at  the  bar,  ut  ego  audivi^  upon  the  first 
appearance  of  this  work,  that  it  had  been  compiled  by  Mr.  Bathurst, 
(who  was  created  Lord  Apsley  in  1771,  and  succeeded  his  father 
Allen,  Earl  Bathurst,  in  1776,)  for  his  own  private  use ;  but  the 
dedication  by  Mr.  Buller  to  Lord  Apsley,  prefixed  to  the  edition  in 
1772,  which  must  have  escaped  the  nbtice  of  those  persons  who 
ascribed  this  work  to  a  different  author,  places  the  question  beyond 
the  reach  of  controversy.  That  dedication  expressly  recognizes 
this  treatise  as  owing  its  origin  to  a  collection  of  notes  formerly 
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made  by  Mr.  Bathurst  for  his  own  private  use.  This  book,  having 
passed  through  several  editions,  was  succeeded  by  a  similar  work, 
entitled  *'  A  Digest  of  the  Law  of  Actions  and  Trials  at  Nisi 
Prius,"  by  Mr.  Espinasse,  of  which  there  have  been  four  editions. 
The  Compiler  of  the  following  pages  conceived  that  a  treatise 
intended  as  a  companion  at  the  sittings  in  London  and  Middlesex, 
and  on  the  circuit,  might  be  cast  into  a  more  convenient  form  than 
that  adopted  by  either  of  the  former  writers :  and  that  the  cases 
might  be  abridged  with  greater  accuracy  and  precision.  Under 
this  impression,  the  Abridgment  of  the  Law  of  Nisi  Prius  was 
prepared  and  published  in  three  parts  successively,  in  the  years 
1806,  1807,  1808.  The  tenth  edition  is  now  submitted  to  the 
candour  of  the  Profession. 

Lincoln* »  Inn,  November,  1841. 
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20  Hen.  III.  c.  4,  C>tat.  Merton)  approvement  of  common;  420. 

62  Hen.  III.  c.  4,  (fetat.  Morlebridge)  driving  distreas  6ut  of  connty,  674 ;  unreasonable 
'    distreas,  681. 
c.  21 »  who  may  take  replevin  of  distress,  1175.    ' 

3  Edw.  I.  c.  34,  (West.  1,)  scandalum  magnatum,  1241. 

6  Edw.  I.  c.  1,  (stat.  Gloucester)  s.  2,  costs,  1207. 

13  Edw.  I.  st^t.  1,  c.  2,  (Westm.  2,)  pledges  to  prosecute  in  re)>levin,  1176,  7. 

writ  of  pone,  to  remove  plaint,  1183. 
second  deliverance,  1203. 
c.  11,  proceu  of  execution  in  account,  6. ' 

escape;  605. 
c.  23,  account  hj  executors,  3,  793. 
t.  46,  approvement,  of  common,  420. 

4  Edw;  III.  c.  7,  actions  by  executors,  791. 

25  Edw.  III.  Stat.  5,  c.  5,  executors  of  executors,  3,  778,  793. 
31  Edw.  III.  Stat  1,  c.  11,  administrators,  3,  793. 
34  Edw.  III.  c.  16,  fine  and  non-claim,  728. 
45  Edw.  III.  c.  3,  exemption  from  tithes,  1286. 

1  Ric.  II.  c.  12,  escape,  606. 

2  Ric.  II.  c.  5,  scandalum  magnatum,  1241.  '^ 
12  Ric.  II.  c.  2,  sale  of  offices,  57. 

c.  11,  scandalum  magnatum,  1241. 
23  Hen.  VI.  c.  10,  bail  to  sheriff,  570,  574. 
1  Ric.  III.  c.  7,  fine  and  non-claim,  728. 

3  Hen.  VII.  c.  10;  costs,  error,  1208. 

4  Hen.' VII.  c.'24,  fine  and  non-claim,  728,  9. 

7  Hen.  VIII.  c.  4,  recoveries,  distress,  667. 

s.  3,  damages,  costs,  1207. 

21  Hen.  VIII.  c.  5,  s.  3,  admimstration,  793  n. 

c.  11,  restitution  of  goods  feloniously  stoUui  repealed,  1361. 
c.  13,  8.  5,  cleigymen  trading,  187. 
c.  19,  replevin,  damages,  costs,  1207. 
27  Hen.  VIII.  e.  20,  tithes,  1292,  3. 

31  Hen.  VIII.  c.  13,  s.  21,  dissolution  of  religious  houses,  1293. 

32  Hen.  VIII.  c.  1,  stat.  of  wills,  871. 
32  Hen.  VIII.  c.  7,  tithes,  1292. 

e.  7,  8.  7,  recovery  of  tithes,  1282. 

c.  34,  covenant — assignees  of  reversion,  479. 

c.  36,  s.  1,  fine  with  proclamations,  729  n. 
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32  HeD.  YIII.  e.  37,  s.  1,  debt  for  rent  serriee,  by  executor,  595. 

e.  37f  f.  1,  3,  4,  distrese — personal  representatiTe,  &c.,  667> 

33  Hen.  VIII.  c.  39,  bond  to  the  king,  784  n.  (19.) 
37  Hen.  VIII.  c.  9,  a.  3,  usury,  558; 

37  Hen.  VIII.  c.  12,  tithes,  1292. 

2  &  3  Edw.  VI.  c.  13,  s.  1,  2,  3,  4,  5,  6,— tithes,  1284  to  1295. 

3  &  4  Edw.  VI.  c  3,  approYement,  420. 

5  &  6  Edw.  VI.  c.  16,  sale  of  offices,  57,  548. 

1  &  2  Phil.  &  Ma.  e.  12,  driving  distress  oat  of  hundred,  674. 

8.  3,  deliyery  of  distresses,  1174. 

2  Phil.  &  Ma.  c.  7,  sale  of  horses  in  market  OTcrt,  1348. 
5  Eliz.  e.  9,  perjury,  877. 

13  Eliz.  c.  5,  fraudulent  oonyeyance,  589. 
c.  8,  usury,  558* 
c.  10,  8.  3,  church  leases,  1295. 
c  20,  rector's  lease,  1315. 

18  Eliz.  c.  5,  8. 1,  informer,  623. 

8.  3,  compounding  penal  actions,  H. 
27  Eliz.  e.  8,  error,  1242. 
31  Eliz.  c.  5,  8.  5,  limitation  of  actions,  621. 

c.  6,  simony,  552. 

c.  12,  sale  of  horses  in  market  orert,  1348. 
43  Eliz.  c.  6,  8.  2,  costs,  37. 

3  Jac  I.  c.  7,  8.  1,  attomies,  158. 

c.  8,  costs  in  error,  1208. 
c  15,  8.  4,  costs,  149. 
7  Jae.  I.  c.  5,  offices,  29,  920. 

21  Jac.  I.  c.  4,  penal  actions,  621. 

e.  12,  8.  5,  actions  against  J.  P.  &c  costs,  27,  29,  913,  920. 
c.  16,  Stat,  of  limitations,  s.  1,  2,  p.  732. 

8.  3,  p.  4,  12  n.,  27,  35,  135,  604, 1201,  1248,  1303. 

8.  4,  p.  143, 1303 ;  8.  5,  disclaimer,  tender  of  amends,  1196,  1340. 

8.  6,  costs,  1258;  s.  7,  disabiUties,  infancy,  &c.  144,  1248. 
e.  17,  8.  2,  usury,  558. 

12  Car.  11.  c.  13,  s.  2,  usury,  558. 

e.  18,  naTigation  act,  repealed,  93,  1213,  1320. 

13  Car.  n.  Stat.  2,  c.  I,  corporation  act,  1153. 
16  Car.  II.  e.  7,  s.  2,  3,  gaming,  548,  1401. 

16  &  17  Car.  IJ.  c.  8,  jeofails,  1309. 

8.  1,  vi  €t  ttrmis,  28. 
8.  3,  bail  in  error,  763. 
8.  4,  damiges,  costs,  763. 

17  Car.  II.  c.  7,  replevin,  1180,  1208. 

c.  8,  administrator  de  bom9  Hon,  779. 

19  Car.  II.  c  6,  proof  of  death,  753. 

22  Car.  II.  s.  6,  distress,  667. 
22  &  23  Car.  II.  c.  9,  cosU,  37. 
25  Car.  II.  c.  2,  test  act,  1153. 

29  Car.  II.  c  3,  s.  1,  statute  of  frauds,  833,  4 ;  s.  2,  p.  834 ;  s.  3,  p.  482,  838. 

8.  4,  agreement,  43,  172,  798,  838. 
8.  5,  p.  870 ;  s.  6,  p.  879. 
8.  17,  p.  172,  857. 
c.  7,  8.  6,  Sunday,  910, 1210. 

30  Car.  II.  c.  7,  s.  2,  executor  de  son  tort,  789,  n. 

2  WilL  &  Ma.  sees.  1,  c.  5,  s.  2,  sale  of  distress,  675. 

8.  3,  loose  com  and  hay—- distress,  664. 
8.  4,  pound  breach-— damages— costs,  679. 

3  &  4  WfXL  &  Ma.  e.  14,  devisee  chargeable  with  heir,  441,  590. 

8.  5,  liability  of  heir  after  alienation,  589  n. 
8.  6,  riens  per  descent,  589,  n. 

4  &  5  Win.  &  Ma.  e.  18,  filing  informations,  1144. 

c.  20,  8.  2,  dogget  of  judgments,  785  n. 
c,  24,  8.  12,  executor  of  executor,  789  n. 
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7  &  8  WUl.  III.  e.  4,  TrotHng  Act,  634. 

e.  6,  8.  8,  9,  reooverf  of  tithes,  1282,  3. 
c.  34  y  ttthes— qaaken,  1283. 

8  &  9  WUl.  IIL  0.  11,  ■.  1,  costs  on  scqnittal,  38,  1207. 

8.  2,  costs  in  error,  1208. 
s.  3,  costs— tithes,  1291,  2. 
s.  8,  assigning  breaches---dsnMiges    judgment,  581. 
c.  27,  escape,  609,  612. 

9  &  10  Win.  III.  c.  17,  biUs  of  ezchange-^protest,  338,  9. 

s.  3,  lost  bills,  340. 

1  Ann.  Stat.  2,  c.  6,  s.  2,  escape,  607. 

3  &  4  Ann.  c.  9,  s.  1,  promissory  notes,  379. 

s.  4,  5,  7,  8,  biUs  of  exchange,  protest,  131,  340  n. 

4  Ann.  c.  16,  s.  1,  exception — pleading,  28. 

8.  4,  pleading  several  matters,  1191. 

8.  12,  pajrment  of  bond,  661. 

8.  13,  bringing  prindp^J,  6cc.  into  court,  534,  560  n. 

s.  16,  bringing  action  after  claim,  697. 

8.  19,  limitation  of  actions,  145. 

Ireland,  still  a  place  beyond  the  seas  within  this  section,  738  n. 
8.  20,  assignment  of  bail-bond,  575,  6. 
8.  27,  account,  2,  3,  6,  797. 
4  &  5  Ann.  c.  16,  s.  9,  10,  attornment,  1397. 

7  Ann.  c.  12,  s.  3,  ambassadors,  6cc. — distress,  666. 

8  Ann.  o.  14,  s.  4,  6,  7,  distress  after  lease  detennined,  595,  671. 

9  Ann.  c.  6,  s.  57,  assurances  on  marriages,  929  n. 

c.  14,  gaming,  321,  548, 1401. 
0.  20,  8.  1,  2,  7,  mandamus,  1088. 
s.  4,  quo  warranto,  1145. 
8.  5,  judgment— KH>8t8,  1168. 
12  Ann.  stat.  2,  c.  12,  simony,  553. 

c.  16,  8. 1,  usury,  322,  558,  622. 

3  Geo.  I.  c.  13,  pilotage,  1012  n. 

0.  15,  8.  8,  death  of  sheriff,  614. 

6  Geo.  I.  c.  18,  8.  12,  insurance,  949  ;  repealed  by  5  Geo.  lY.  o.  114. 

7  Geo.  I.  c.  21,  8.  2,  bottomry,  1029. 

8.  14,  pilotage,  1012  n. 

6  Geo.  I.  c.  24,  s.  7,  seamen's  wages,  1234. 
11  Geo.  1,  c.  4,  election  of  mayors,  &c.,  1072. 

0.  30,  8.  43,  assurance  companies,  pleading,  521  n.,  983. 

2  Geo.  II.  c.  22,  s.  13,  set-off,  146,  7,  524,  566,  1202. 

c.  23,  8.  23,  attomies'  bill,  159,  165,  214. 
0.  24,  bribery,  624. 

4  Geo.  II.  c.  28,  8.  1,  tenants  holding  orer  after  notice,  596. 

8.  2,  ejectment— entry  for  rent  arrear,  723. 

8.  4,  payment  or  tender  of  rent — stay  of  proceedings,  724. 

8.  5,  rent  seek,  &c.— distress,  661,  670. 

7  Geo.  II.  c.  8,  stock-jobbing,  325. 

5  Geo.  II.  c.  20,  pilotege,  1012  n. 

7  Geo.  II.  c.  15,  liability  of  ship-owners,  403. 

e.  20,  8. 1,  mortgage— stay  of  proceedings,  691  n. 

8  Geo.  II.  e.  24,  s.  4,  5,  set-off,  146,  566. 

9  Geo.  II.  c.  38,  bribery,  629. 

11  Geo.  II.  0. 19,  s.  1,  3,  fraudulent  remoTal  of  goods  by  tenant,  673, 4. 

8.  7,  fraudulent  remoral,  distress,  672  n. 
8.  8,  growing  crops,  Bee.  distress,  664,  673,  676. 
8. 10,  impoimding  distress  on  premises,  675, 677. 
s.  12,  cjjeetment,  notice  to  landlord,  722.  ■ 
8.  13,  enabling  landlord  to  defend,  i^. 
8.  14,  action  for  use  and  occupation,  1385. 
s.  15,  executor  of  tenant  for  life,  apportionment  of  rent,  608,  793. 
8.  16,  deserted  premises,  692. 
8.  18,  doable  rent— distress,  599,  662,  707  n. 
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11  Geo.  11.  c  19,  t.  19,  irresnlantjiii  distreM,  680,  1363. 

s.  21,  general  inne,  1325. 

8.  22,  sTOwry  for  rent  arrear,  1197. 

8.  23,  sureties  in  replevin,  1177. 

12  Geo.  II.  c.  13,  8.  5,  6,  attomies,  158  n.,  164. 

c.  28,  gaming,  548. 

13  Geo.  II.  c.  19,  horse-racing,  repealed,  92, 1403. 

17  Geo.  II.  0.  38,  s.  3,  ezecntors  of  overseer,  785  n. 

s.  8,  distress  for  poon'  rate — ^trespasser  ab  initio,  680. 

18  Geo.  II,  c.  34,  gaming,  548. 

s.  11,  hone-racing,  1403. 

19  Geo.  II.  c.  37,  s.  1,  2,  3,  assurance-interest,  1013,  4,  1400. 

s.  4,  re-assoranoe,  1013. 
8.  5,  bottomry,  1029. 
8.  7,  fire-insurance,  1036. 

20  Geo.  II.  c.  19,  maatera  and  servants,  1094. 

22  Geo.  II.  c.  47,  s.  6,  Southwark  Court  of  Requests'  Act,  149  n. 

23  Geo.  II.  c.  33,  s.  19,  suggestion — costs,  149. 

24  Geo.  II.  c.  40,  Gin  Act,  54. — See  Addbnda,  Bugh§9v,  Doane. 

0.  44,  s.  1,  3,  5,  notice  of  action  against  J.  P.,  914,  6. 
s.  2,  tender  of  amends,  915. 
s.  4,  bringing  money  into  court,  916. 
s.  6,  demand  of  copy  of  warrant,  916. 
8.  7,  verdict— oosts,  918. 
s.  8,  limitation  of  action  against  J.  P.  &e.  td. 

25  Geo.  II.  c.  6,  s.  1,  2,  6,  attesting  execution  of  wills,  878» 

26  Geo.  II.  c.  19,  s.  5,  compensation  for  saving  ship  or  goods,  1371  n. 
29  Geo.  II.  c.  36,  inclosing  commons  for  planting,  422. 

31  Geo.  II.  c.  40,  s.  11,  factor,  813. 
31  Geo.  II.  c.  41,  extending  29  Geo.  II.  c.  36,  422. 
6  Geo.  III.  c.  25,  mastera  and  servants,  1094. 

13  Geo.  III.  c.  78,  highway,  repealed,  1340. 

14  Geo.  III.  c.  48,  s.  1,  2, 3,  assurance  on  lives,  1030,  1400. 

c.  78,  s.  83,  insurance  on  houses,  476,  1034. 
17  Geo.  III.  c.  42,  bricks,  dimensions  of,  56. 

c.  50,  s.  10,  auction  duty,  174  n. 
19  Geo.  III.  c.  56,  s.  5,  6, 8,  12,  auction  duty,  174. 

22  Geo.  III.  c  25,8. 1,  2,  3,  ransom  of  vessels,  956. 

23  Geo.  III.  c.  70,  s.  30,  34,  protection  of  excise  officera,  96  n« 

25  Gea  III.  c.  44,  policies  of  insurance,  933. 

26  Geo.  III.  c.  57,  s.  38,  deeds  executed  in  E.  I.-^evideBee,  540. 

c.  86,  liability  of  shipowners,  403. 

27  Geo.  III.  c.  1,  insurance  on  lottery  tickets,  930  n. 

28  Geo.  III.  c.  37,  s.  20,  auction  duty,  174. 

c.  56,  policies  of  insurance,  933. 

31  Geo.  III.  c.  25,  stamp— -bills  of  exchange,  311. 

c.  35,  witnesses,  877»  repealed. 

32  Geo.  III.  c  58,  Hmttation  of  time  as  to  quo  warranto  inforontions,  1155,  1164. 

c.  60,  libel— verdict,  1052. 
35  Geo.  in.  c.  63,  s.  13,  policy^stamp,  315,  945. 

37  Geo.  III.  c.  78,  pflotage,  1012  n. 

e.  136,  stamp— bills  of  exchange,  314. 

38  Geo.  III.  c.  87,  s.  1,  4,  5,  absence  of  czeovtor  beyond  8ea>  780. 

8.  6,  infimt  executor,  779. 

39  6c  40  Geo.  III.  c  42,  biU  of  exchange— Good  Flridsy,  351. 

42  Geo.  III.  0.  85,  s.  6,  protsction  of  persons  holding  publio  employment,  27,  914. 

43  Geo.  III.  c.  46,  s.  4,  action  on  judgment    costs,  594. 

o.  57,  convoy,  999. 

c.  127,  8.  6,  stamp— bills  of  eicliaiigey  315. 
c.  141,  protection  of  J.  P.  9I9« 
c.  152,  pilotage,  1012,  n. 
e.  160,  priM  act,  956. 
47  Geo.  III.  sees.  2,  c.  70,  pilotage,  1012  n. 
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48  Geo.  III.  c.  55|  duty  on  game  certificate,  904. 

0.  104,  pilotage,  1012  n. 

c.  123,  diacharge  of  debtora,  612. 

49  Geo.  III.  c.  118,  bribenr,  627. 

c.  126,  Bale  of  oiBoe,  548. 

52  Geo.  III.  c.  87,  pilotage,  1012  n. 

c.  93,  game  certificate,  905  n.,  906. 

53  Geo.  III.  c.  127,  a.  4,  aummary  method  for  reooveriDg  tithea  under  ;f  10,  1283. 

a.  5,  tithea,  lumtation  of  action,  1304. 

55  Geo.  III.  e.  68,  highway,  &c.  repealed,  1340. 

c.  184,  atamp  dntiea    billi  of  exchange,  311. 

inanranoe,  1034. 
a.  37,  adminiatering  withont  probate,  773. 
c.  192,  copyhold — aarrender  to  the  nae  of  wUl,  871. 
c.  194,  apothecary,  qnalification,  118. 

56  Geo.  III.  c.  68,  a.  11,  gold  coin,  where  legal  tender,  152. 

57  Geo.  III.  c.  52,  deaerted  premiaea,  692. 

c.  93,  a.  1,  chargea,  &c.  npon  diatreaaea  for  rent,  not  exceeding  ;f20, 677. 

a.  6,  peraona  making  diatreaaea  moat  give  copy  of  chargea,  678. 
c.  99,  a.  3,  apiritnal  peraona  not  to  trade,  56  n. 

58  Geo.  III.  e.  30,  coata  in  inferior  courta,  37,  1259. 

e.  93,  biUa  of  exchange  not  Toid  for  uaury  without  notice,  322. 

59  Geo.  III.  c.  12,  a.  24,  pariah  hooaea,  692, 3. 

1  Greo.  IV.  c.  87,  more  apeedy  recovery  of  landa  nnlawlnlly  held  over,  712. 

a.  2,  meane  profita,  765,  a.  3,  aoretiea,  763. 
1  &  2  Geo.  IV.  e.  78,  acceptance  of  billa,  366. 

3  Geo.  IV.  c.  39,  a.  1,  4,  aeeret  warranta  of  attorney,  231. 

c.  75,  marriage,  14. 

4  Geo.  IV.  c.  17,  marriage,  15. 

c.  .34,  maater  and  aerranta,  1094. 

c.  76,  a.  2,  publication  of  banna,  15, 16. 

a.  3,  maniagea  in  chapela,  16. 

a.  7|  notice  of  tme  namea,  ib. 

a.  9,  marriage  not  within  three  montha  after  banna,  17. 

a.  16,  conaent  aa  to  marriage  of  party  under  twenty-one,  17. 

a.  17,  where  father  or  guaidian  ia  non  oompoa,  17. 

a.  19,  marriage  not  within  three  montha  after  lioenae,  17. 

a.  22.  marriage  by  peraon  not  in  holy  orders,  or  withont  banna  or 
lioenae,  ib. 

a.  23,  infent — ^falae  swearing,  18. 

a.  28,  witneases,  ib. 

a.  30,  royal  family,  ib. 

a.  31,  Quakera — Jews,  ib. 

4  Geo.  IV.  c.  83,  s.  1,  factor— consignee— lien,  820. 

s.  2,  consignee— pledge,  821. 
8.  3,  bankruptcy  of  factor,  t^. 
c.  91,  B.  1,  maniagea  abroad,  20. 

5  Geo.  IV.  c.  114,  removing  diaability  of  corporations  and  partnerahipa  to  underwrite 

policiea  on  ships,  949. 

6  Geo.  IV.  c.  16,  bankrupt,  183. 

a.  1,  repMling  clause,  183,  4. 

a.  2,  who  may  be  bankmpta,  188. 

s.  3,  4,  5,  6,  8,  actB  of  bankruptcy,  189—210. 

a.  7,  concerted  declaration,  209. 

a.  8,  paying  money  to  persons  who  struck  the  docket,  209. 

s.  9,  10,  11,  tradera  having  privilege  of  parliament,  211. 

a.  1 3,  fraudulent  or  malicioua  commission — ^power  to  aasign  bond,  246. 

a.  15,  petitioning  creditor's  debt — sufficient  though  not  yet  payable 

—even  though  no  $eeurUp,  212. 
a.  16,  joint  commissions  againat  partnera  in  firm,  212. 
a.  17,  second  or  other  commission  againat  other  member  of  firm,  ib. 
a.  18,  proceedings  where  petitioning  creditors'  debt  insufficient,  216. 
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6  G«o.  IV.  c.  16,  8.  19,  commUrion  ffoUd  notwUhsimdinff  act  qfhankmptey  prior  to 

thepeiUUmmg  ereditor^g  debt,  212. 
8.  44,  limitation  of  time,  244. 
8.  50,  mutual  credit*  260. 

8.  51,  diyidends  on  eecurity  payable  after  bankruptcy,  249. 
8.  52,  proof  by  8uretie8,  251. 
8.  56,  debta  payable  on  contingency,  249, 258. 
8.  59,  creditor's  election,  257. 
8.  72,  reputed  owner,  217. 
8.  73,  fraudulent  conyeyance  of  goods,  231. 
8.  74,  distress,  660. 
8.  75,  where  bankrupt  entitled  to  lease  or  agreement  for  lease,  254, 

473. 
8.  77,  powers  to  be  executed  by  assignees,  186. 
8.  81,  conyeyance,  Sec.  two  months  before  commission,  232. 
8.  82,  protection  to  all  payments  without  notice,  234. 
8.  83,  constmctiTe  notice,  235. 

8.  84,  protection  to  deUyery  of  goods  without  notice,  236. 
8.  85,  notice  to  bodies  corporate,  ib. 
8.  86,  no  purchase  impeached  imlesB  commission  sued  out  within 

twelve  months,  ib, 
8.  87,  titles  to  property  not  impeached  after  twelve  months,  ib. 
8.  90,  in  actions  no priqf  of  requisites  to  support  commission  neces- 
sary unless  notice  given,  262. 
8.  91,  ditto  in  suits  of  equity,  263. 
8.  92,  depoiitiont  eimehiwe  in  aetiotu  or  ndi»  for  debit  due  to  the 

bmUtrupVe  eetate,  unieet  he  diepute  tke  commietum,  ib. 
8.  93,  provieo  for  debtor  paying  money  into  court  before  the  time 

for  the  bankrupt  disputing  the  eommietion  it  over,  264. 
8.  94,  if  commission  afterwards  superseded,  debtor  discharged  from 

daiffis  of  bankrupt,  ib. 
8.  98,  auction  duty,  175. 
8.  105,  assignee  becoming  bankrupt,  not  discharged  as  to  his  future 

effects,  &c.,  257. 
8.  108,  creditor  having  security,  236. 
8.  Ill,  no  action  to  be  brought  for  dividend,  244. 
8.  121,  certificate,  discharge  of  bankrupt,  246  ;  but  not  of  partner, 

248. 
8.  126,  effect  of  certificate— evidence— discharge,  247. 
8.  127,  future  efiects  liable  under  second  commission,  247,  255. 
8.  130,  what  shall  deprive  bsnkmpt  of  benefit  of  certificate,  256. 
8.  131,  promise  In  writing  to  pay  debt  barred  by  certificate,  52,  256. 
8.  135,  act  to  extend  to  ^ens,  denisens,  and  women,  187. 
c.  79,  assimilating  currency  in  United  Kingdom,  369. 
c.  92,  8.  1,  mairiagesin  modem  chapels,  19. 

0.  94,  B.  1,  person  intrusted  with  goods  for  consignment — ^true  owner,  821. 
8.  2,  Dill  of  lading,  dock  warrant,  &c.,  ib. 
8.  3,  a  pledge,  without  notice,  822. 
8.  4,  payment  in  usual  course  of  business,  ib. 
8.  5,  pledge  from  ftustor,  822,  3. 
8.  6,  bankruptcy  of  factor,  823. 
c.  110,  shipplttg^-certificata— repealed,  1213. 
c.  125,  pilot^;e,  1012  n. 

8.  63,  5,  liabilities  of  shipowners,  404. 
7  Geo.  lY.  c.  46,  regulating  ^Murtnerships  of  bankers,  303. 

c.  57,  8.  32,  voluntary  assignment  by  insolvent,  200. 
8.  61,  new  contract  after  disdsarge  barred,  53. 

7  &  8  Geo.  IV.  c.  15,  s.  1,  notice  of  dishonour  of  bUls  becoming  due  on  day  preceding 

Good  Friday,  &c.,  353. 
8.  2,  UUs  becoming  due  on  day  of  fast  or  thansksgiving,  351,  3« 
8.  3,  Good  Friday,  Christmas  Day,  &c.,  as  Sunday,  ib. 
c.  17,  distress  for  land-tax  due,  678. 
c.  25,  simony,  557. 
VOL.  I.  f 
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7  &8 Geo.  lY.  c.  27,  repealing  I  Geo.  I.  c.  5,  1035  n. 

c.  29»  8.  57,  restitution  of  goodi  obtained  by  fraud  and  felony,  1361. 
c.  31,  riots — remedy  against  hundred,  1035  n. 
c.  37,  penalty  ior  giTiog  cockades,  635. 
9  Geo.  IV.  c.  14,  s.  1,  limitations — promise  in  writing,  52,  139. 

s.  5,  infant — promise  in  writing  after  full  age,  52,  125. 
8.  6,  representation  as  to  credit  must  be  in  writing,  653. 
s.  7,  extension  of  statute  of  frauds,  173,  857. 
c.  13,  fire  insurance  stamp,  1034. 
c.  15,  variance — amendment,  518. 
c.  17,  repeal  of  test,  1154. 
c.  31,  s.  27,  certificate  by  J.  P.— aisault,  27. 
c.  49,  8.  15,  bankers'  draft,  314. 
c.  86,  pilotage,  1012  n. 
e.  94,  simony,  557. 

10  Geo.  lY.  c.  7,  s.  14,  catholic  emancipation,  1U4. 

11  Geo.  lY.  &  1  Will.  lY.  c.  40,  ezecutora  trustees  foi'  persons  entitled  to  residue, 

776. 
c.  47,  s.  1,  p.  441. 

B.  2  and  3,  liability  of  devisee  on  bond  of  ancestor, 

where  heir  is  bound,  442,  591. 
8.  6,  liability  of  heir  after  alienation,  589. 
s.  7,  riens  per  descent,  replication,  ib, 
s.  8,  liability  of  devisee  after  alienation,  591. 
8.  9,  traders  estates  assets  in  equity  where  heir  is 
bound,  t^. 
r.  68,  for  the  protection  of  carriers  by  touf,  400. 

8.  1,  mail  contractors,  &e.,  not  liable  for  loss  of 
certain    goods  above   10/.  unless  value  de- 
clared, 400,  1. 
8.  2,  increased'rate  of  charge,  401. 
8.  3,  carriers  to  give  receipts,  ib. 
8.  4,  liability  not  limited  by  notice,  t^. 
8.  5,  every  office  deemed  a  receiving  house,  ib, 
s.  6,  not  to  affect  special  contracts,  t^. 
8.  7,  recovery  of  extra  charges,  t^. 
8.  8,  not  to  protect  felonious  acts,  t^. 
8.  9,  actual  value  must  be  proved,  402. 
s.  10,  money  may  be  paid  into  court,  ib. 
c.  70,  8.  36,  service  of  declaration  in  ejectment,  718. 
1  Will.  lY.  c.  7,  8.  7,  judgment  on  cognovit  not  within  bankrupt  act,  237  n. 

c.  21,  8.  2,  extending  provisions  of  9  Ann.  c.  20,  to  all  other  writs  of  man- 
damus, 1089. 
8.  4,  empowering  court  to  make  rules  and  orders,  ib. 
8.  5,  proceedings  not  to  abate  by  death,  &c.,  1090. 
8.  6,  costs  to  be  in  discretion  of  the  court,  ib. 
1  &  2  WiU.  lY.  c.  32,  game,  898. 

s*  2,  meaning  of  word  game,  ib. 

8.  3,  of  killing  game  at  improper  seasons,  904. 

8.  4,  of  possession  of  game  after  expiration  of  season,  ib. 

8.  6.  game  certificate  sufficient  qualification,  898. 

for  gamekeeper  beyond  manor,  903. 
s.  7,  under  existing  leases,  except  in  certain  cases,  landlord 

shall  have  game,  898. 
8.  8,  act  not  to  affect  existing  or  future  agreements  respecting 

game,  nor  any  rights  of  manor,  &c.,  ib. 
8.  9,  not  to  affect  king's  forest  righU,  899. 
8.  10,  lords  of  manore  to  have  game  on  wastes,  ib. 
8.  1 1,  where  landlord  may  authorise  othen  to  sell  game,  ib. 
8.  12,  where  occupier  liable  to  penalty  for  selling  game,  ib. 
a.  13,  lords  of  manon  may  appoint  gamekeepera,  902. 

powen  of  gamekeepera,  ib. 
8.  14,  lords  of  manon  may  grant  deputations,  902,  3. 
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1  &  2  Will.  IV.  c.  32,  8.  15|  regulations  respecting  gamekeepers  in  Wales,  903. 

s.  16 f  deputation  most  be  registered,  id, 

s.  17,  certificated  persons  may  sell  game,  ib. 

s.  23,  penalty  for  killing  game  without  certificate,  899. 

8.  30,  penalty  for  trespassing  on  lands  in  search  of  game  in  day 
time,  ib. 
c.  56,  establishing  court  of  bankruptcy,  184. 

8.  12,  fiat  substituted  for  commission,  187  n. 

8.  19,  annulling  of  fiat,  266. 

8.  25,  6,  bankrupt's  personal  and  real  estates  vested  in  assig- 
nees, 185,  245. 
c.  58,  inteipleader  act,  241  n. 

2  &  3  Will.  lY.  c.  39,  s.  17,  declaration  of  employer  by  attorney,  166. 

c.  71,  8.  1,  shortening  time  of  prescription,  424. 

8.  2,  limitation  of  time,  as  to  enjoyment  of  ways  and  water- 
courses, 1111,  1341. 

8.  3,  limitation  of  time  as  to  enjoyment  of  lights,  1109. 

8.  4,  completion  of  period — ^interruption,  425,  1109,  1110. 

8.  5,  general  allegation  of  right,  428,  1119,  1194, 1337,  1342. 

8.  6,  no  presumption  allowed  under  twenty  years,  1109. 

8.  7,  time  of  disabilities  excluded,  425. 

8.  8,  what  shall  be  excluded  in  computation  of  forty  years,  1111. 
c.  98,  bills  of  exchange  payable  at  particular  place,  361. 
c.  100,  8.  1,  shortening  time  required  in  ckuns  of  modus  dedmandi, 
&c.,  1296. 

8.  2,  what  compositions  for  tithes  valid,  1297. 

8.  4,  to  what  cases  this  act  extends,  ib. 

8.  5,  6,  time  excluded  in  computation,  ib. 

8.  7,  what  allegation  necessary  in  actions,  ib. 

8.  8,  no  presumption  allowed,  1298. 
c.  114,  8.  1,  records  of  former  commissions  removed  into  court  of 
bankniptcy,  186. 

8. 4,  8,  fiats  to  be  entered  of  record,  187,  264. 

3  &  4  Will.  ly.  c.  14,  8.  28,  executors  of  officers  of  savings'  banks,  785  n. 

e.  23,  8.  2,  reduction  of  certain  stamp  duties  on  marine  insurances, 
1034  n. 

8.  5,  insurances  on  farming  stock  exempted  from  stamp,  ib. 
c.  27,  8.  2,  entry  or  distress  to  be  made  within  twenty  years  after 
right  accrued,  672,  733,  4,  1304. 

8.  ^3,  when  right  of  entry  shall  be  deemed  to  have  first  accrued, 
733,  4. 

s.  4,  5,  in  respect  of  interest  in  reversion  or  remainder,  735. 

t.  6,  how  administrator  may  claim,  ib. 

s.  7,  tenant  at  will,  736. 

s.  8,  tenant  from  year  to  year,  ib. 

s.  9,  right  of  entry,  where  rents  of  20«.  or  upwards,  reserved 
by  lease  or  writing,  have  been  wrongfuUy  received,  t^. 

8.  10,  constructive  possession  by  entry  taken  away,  ib. 

s.  11,  effect  of  continual  claim  destroyed,  ib. 

8.  12,  possession  of  one  parcener,  ficc.,  not  possession  of  others, 
737. 

8.  13,  possession  of  younger  brother  not  possession  of  heir,  ib, 

8.  14,  acknowledgment  in  writing  equivalent  to  possession,  ib. 

s.  16,  saving  clause  as  to  disabilities,  t^. 

8.  17,  limitation  of  saving  clause,  738. 

8.  18»  further  limitation,  ib. 

8.  19,  places  not  to  be  deemed  beyond  seas,  ib. 

s.  20,  other  estate  in  same  land,  739. 

8.  21,  where  tenant  in  tail  barred  remainder-man  also,  i^. 

s.  22,  possession  adverse  to  tenant  in  tail  runs  against   re- 
mainder-man, t^. 

8.  23,  possession  under  assurance  by  tenant  in  tail,  i^. 
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3  &  4  Will.  IV.  c.  27,  8.  28,  mortgagori,  when  barred,  740. 

B.  29,  spiritoal  corporations,  Ihnitation  at  to  right  of  entry, 

&c.,  741. 
8.  34,  right  to  the  land,  when  extingnished,  i^. 
8.  35,  effect  of  receipt  of  rent,  ib. 
8.  36,  abolition  of  real  actions,  684  n. 

8.  39,  no  descent,  discontinuance,  or  warranty  to  bar  right  of 
entry,  728. 
^  8.  42,  limitation  of  actions  for  arrears  of  rent,  514,  605. 

and  of  distresses,  672. 
8.  43,  tithes,  limiUtion,  1304. 
c.  42,  8.  1,  empowering  judges  to  maVe  new  rules,  148,  920,  1325. 
8.  2,  trespass  may  be  maintained  by  and  against  executors  for 

injuries  done  to  property  in  lifetime  of  the  person  de- 
ceased, 792, 798. 
8.  3,  limitation  of  actions  of  debt,  and  of  corenant,  and  actions 

for  penalties,  67  n.,  514,  563,  599,  605,  617,  622. 
8.  4,  provision  in  favour  of  inftints,  &c.,  599. 
8.  7,  what  is  beyond  the  seas,  145. 
8.  8,  plea  in  abatement  must  state  residence  of  defendant,  115, 

458  n.,  541, 1136. 
8.  9,  plaintiff  may  reply,  discharge  by  bankruptcy,  &c.,  458  n., 

1136. 
8.  13,  wager  of  law  abolished,  64,  796. 
8.  14,  debt  on  simple  contract  against  executor,  796. 
8.  16,  writ  of  inquiry  under  stat.  8  &  9  Will.  III.  c.  11,  may  be 

executed  before  sheriff,  584  n. 
s.  21,  payment  of  money  into  court,  12,  29,  133,  522,  920, 

1044,  1063   1106, 1254. 
8.  22,  local  action  now  triable  in  any  county,  494,  595  n.,  1 186, 

1315,  1322. 
8.  23,  ftirther  amendments  allowed  at  nisi  prius,  519. 
8.  24,  immaterial  variance  how  corrected,  520. 
8.  26,  competency  of  witness,  650,  825  n.,  1097,  8,  1195. 
8.  27,  name  of  witness  to  be  endorsed  on  record,  825  n.,  1097, 

8,  1195. 
8.  28,  allowance  of  interest,  178,  377. 
8.  29,  on  policies  of  assurance,  1022. 

in  trespass,  1342. 
in  trover,  1383. 
8.  31,  liability  of  executors  to  costs,  809. 
8.  32,  costs  on  acquittal  and  non  pros,  38. 
8.  37,  8,  executors  may  distrain  for  arrears  of  rent,  668. 
c.  5d,  repealing  former  acts  relating  to  shipping,  1213. 
c.  53,  8.  102,  customs — seizure — costs,  1361. 

s.  107,  customs — officers — assault,  28,  29. 
c.  54,  s.  12,  no  ship  admitted  to  be  British  unless  registered  and  na- 
vigated as  such— crew — ^master,  93,  1213. 
c.  55,  ship  registry  act,  ib, 

8.  2,  skipping:  certificate,  requisites  of,  1218. 

8.  5,  what  ships  are  entitled  to  become  registered,  1215. 

8.  7,  8,  9,  loss  of  privileges,  1216. 

8.  10,  at  what  place  ships  shall  be  registered,  1218. 

sr  11,  to  what  port  ships  shaU  be  deemed  to  belong,  1218. 

8.  11,  26,  28,  38,  39,  when  and  how  registry  de  novo  is  to  be 

made,  and  when  a  temporary  certificate  or  license  may 

be  granted,  1226. 
8.  12,  no  foreigners  to  be  ovmers  unless  members  of  British 

factory,  &c.,  1^217. 
8.  13,  14,  to  obtain  registry,  what  is  required  on  the  part  of  the 

owners ;  declaration  required,  1219. 
s.  20,  bond,  ib. 
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3  &  4  Will.  IV.  c.  55,  8.  21,  change  of  master,  1229. 

i.  25,  tnie  account  of  diip,  1221. 

8.  27,  penalty  for  detention  of  certificate,  1229. 

8.  30,  at  what  place  ahips  fhall  be  registered,  1218. 

8.  31,  34,  35,  36,  37,  41,  42, 43,  transfer  of  property  in  ships, 
rcjgolations  concerning,  1221 — 1226. 

s.  32,  into  how  many  parts  property  in  ships  is  to  be  divided, 
1217. 

s.  33,  only  32  persons  to  be  owners  at  one  time,  ib. 

s.  40,  eddenoe  of  afBdavita  and  books  of  registry — copies  mtde 
eridenoe,  1230. 

s.  43,  mortgage  of  ship  duly  registered  not  affected  by  bank- 
ruptcy of  mortgagor,  217. 
c.  74,  abolition  of  fines  and  recoreries,  696  n.,  728. 

s.  56,  bankrupt's  estate  tail,  186. 

8.  67,  assignees  of  bankrupt  empowered  to  recorer  rents,  &o., 

a. 

c.  98,  s.  2,  exdusiYe  privileges  of  Bank  of  England,  303. 

s.  3,  bank  witMn  65  miles  of  London,  U, 

8.  6,  bank  notes  Iq^al  tender,  152. 

8.  7,  three  months'  bills  eiempt  firom  usury  laws,  323,  558  n. 
c.  99,  partially  repealing  3  Oeo.  I.  c.  15,  614  n. 

8.  7,  sheriff  deUTering  prisoners  to  new  sheriff,  614. 
c.  104.  freehold  and  copyhold  estates,  assets,  587,  790. 
e.  106,  8.  2 — 12,  descent  s  rules  of  inheritance,  741, 2,  3. 
8.  3,  dcTise  to  heir,  588,  742. 

4  &  5  WilL  IT.  c.  22,  s.  1,  2,  3,  apportionment  of  rents,  &c.,  603,  4,  793  n.,  1311. 

c.  83,  tithes--amending  2  &  3  Will.  IV.  e.  100,  1296. 
c.  89,  amending  3  &  4  WUl.  IV.  c.  54,  navigation  act,  93,  1213. 
5  &  6  Will.  IV.  e.  19,  consolidation  of  laws  relating  to  merclwnt  seamen,  1231. 

8.  2,  no  seamaii  to  be  taken  to  sea  without  written  agreement — 

requisites  of  sgreement,  t^. 
s.  4,  penalty  on  delaidt,  1232. 
8.  5,  seamen  not  to  be  deprived  of  legal  remedies,  ib. 
s.  6,  7,  9,  seamen  refusing  to  join,  absenting  themselves,    or 

deserting,  1233. 
8.  10,  debts  exoMding  5«.  not  recoverable  from  seamen,  1234. 
8.  11,  period  within  which  wages  are  to  be  paid,  1232. 
8.  13,  certificates  on  discharge,  1234. 
8.  14,  how  seamen  going    on   another    voyage    may    obtain 

wages,  ib. 
8.  15,  summary  remedy  for  wages,  1232. 
8.  16,  in  what  cases  costs  of  suit  not  allowed,  ib, 
8.  17,  when  crew  to  be  senVhome,  1234. 
8.  19,  general  register  of  seamen,  ib. 
8.  25,  effects  of  seamen  dying  abroad,  how  disposed  of,  ib, 
s.  31,  ship  to  have  apprentioes,  ib. 
s.  41,  42,  44,  discharge  of  crew  abroad,  ib. 
8.  45,  act  not  to  prevent  seamen  from  entering  into  the  navy, 

1233. 
8.  49,  shipping  seamen  at  foreign  port,  1234. 
8.  53,  penalties,  how  recoverable,  1232, 4. 
c.  29,  8.  23,  .24,  subdivision  court  in  bankruptcy,  184. 

s.  25,  court  of  review,  and  subdivision  court,  courts  of  record, 
184,  913. 
c.  41,  notes,  bills,  or  mortgages  for  gaming,  usurious,  &c.  consider- 
ations, not  void,  .but  deemed  to  have  been  made  for  illegal 
consideration,  322,  548,  558  n.,  1401. 
c.  50,  highway  act,  1340. 

c.  53,  shipping,  regulations  as  to  carriage  of  passengers,  1231. 
c.  56,  for  regulating  tonnage  of  ships,  1213  n. 
c.  59,  8.  4,  5,  feeding  impounded  cattle,  675. 
c.  69,  s.  5,  parish  lands,  guardians,  693. 
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5  &  6  Will.  IV.  0.  69,  8.  7,  8,  guardianB  incorporated,  693. 

c.  74,  i.  2,  tithes— Quakers,  1283,  4. 
c.  75,  tithes — turnips,  1305. 
c.  76,  municipal  corporation  act. 

s.  1,  charters,  &c.  inconsistent  with  act  repealed,  1071  n.,  1156. 

s.  13,  qualification  of  burgesses,  1158. 

s.  14,  exclusive  trading  in  boroughs  abolished,  543  n.,  1163. 

s.  35,  inspection  of  papers,  1163. 

s.  49,  election  of  mayor,  1071  n. 

s.  52,  disqualification  of  corporate  officers,  1160  n. 

s.  69,  notice  of  meetings — quorum  of  council,  ib. 

s.  90,  council  to  make  bye-laws,  1159. 

6  &  7  Will.  IV.  c.  58,  8.  1,  aoceptance  of  bills  for  honour,  361. 

c.  70,  8.  1,  sites  for  poor  schools  on  commons,  422. 

c.  71,  for  the  commutation  of  tithes  in  England  and  Wales,  IdOO, 

1310,  1. 
c.  76,  s.  6,  declaration  to  be  made  by  publisher  of  a  newspaper,  1050. 

8.  8,  certified  copies  of  declaration,  cTidence,  1051. 
c.  85,  marriage  act,  amended  by  7  Will.  IV.  &  1  Vict.  c.  22,  p.  21. 

8.  1,  licenses  of  archbishop,  &c.,  22. 

s.  2,  Quakers  and  Jews,  ib. 

8.  4,  notice  to  registrar,  21. 

8.  6,  notice  read  before  guardians,  t^. 

B.  7,  certificate  of  notice,  ib. 

8.  10,  consent  required,  t^. 

8.  11,  license  of  registrar,  t^. 

8.  12,  what  acts  required  before  license,  t^. 

s.  14,  twenty-one  days  after  notice,  22. 

8.  20,  ceremonies  required,  ib. 

8.  26,  marriages  in  chapels,  16  n. 

8.  43,  fraudulent  marriage,  22. 
c.  86,  registration  of  marriages,  ib.  752. 

c.  105,  mayor  to  continue  in  office  till  successor  has  accepted  the 
office,  1071  n. 

7  Will.  IV.  &  1  Vict.  c.  22,  amending  marriage  and  register  acts,  21,  2. 

8.  24,  notice  of  marriage  suspended  in  registrar's  office, 

21. 
8.  33,  .34,  marriages  in  chapels,  16  n. 
8.  36,  effect  of  notice,  21. 
c.  26,  wills. 

8.  1,  meaning  of  words,  889. 

8.  2,  repealing  clause,  890. 

B.  3,  all  property  now  disposable,  ib. 

8.  4,  stiunps,  fines,  &c.  payable  as  before,  891. 

8.  5,  entry  of  wills  on  court  rolls,  fines  to  lord,  ib. 

8.  6,  estates  pur  autre  vie,  when  assets  by  descent,  792. 

B.  7,  testator  must  be  twenty-one,  891. 

8.  8,  wills  of  married  women,  ib. 

8.  9,  how  wills  must  be  executed,  i^. 

8.  10,  appointments  by  will  in  exercise  of  power,  ib. 

8.  11,  soldiers  and  seamen's  wills  excepted,  ib. 

8.  12,  provisions  in  II  Geo.  IV.  &  1  Will.  IV.  c.  20,  as  to 

seamen  not  affected,  ib. 
8.  13,  publication  not  required,  ib. 
8.  14,  attesting  witness,  ib, 
8.  15,  gifts  to  attesting  witness  yoid,  891. 
8.  16,  creditor  attesting,  good  witness,  892. 
8.  17,  so  executor,  t^. 

8.  18,  will  revoked  by  marriage,  with  exception,  t^. 
8.  19,  not  revoked  by  presumption,  ib. 
8.  20,  not  revoked  but  by  other  will  or  destroying,  ib. 
s.  21 ,  alterations  of  no  effect,  ib. 
8.  22,  revoked  will  not  revive  without  re-execution,  893. 
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7  WQl.  IVl  St  1  Vict.  c.  26y  s.  23,  operation  of  will  not  prevented  by  Bubeequent  eon- 

veyaaoe,  893. 
s.  24,  will  speaks  from  death,  ib» 

s.  25,  residuary  de?ise  inclndes  lapsed  and  Toid  deTises,  U. 
s.  26,  general  devise  includes  copyhold  and  leasehold  as 

well  as  freehold,  t^. 
s,  27,  general  devise  and  beqaest  indades  estate  over  which 

testator  has  general  power  of  appointment,  ib. 
s.  28,  devise  without  words  of  limitation  passes  fee,  ib, 
*  s.  29,  words  "  die  without  issue "    mean  without  issue 

living  at  the  death,  ib, 
e.  30,  where  devise  of  real  estate  to  trustee  or  executor 

passes  fee  simple,  f^. 
8.  31,  how  unlimited  devise  to  trustees  shall  operate,  ib. 
s.  32,  where  devises  of  estate  tail  do  not  lapse,  894. 
8.  33,  where  gifts  to  children  leaving  issue  shaill  not  lapse, 

ib, 
8.  34,  act  does  not  extend  to  wills  made  before  1st  January, 

1838,  ib. 
8.  35,  nor  to  Scotland,  ib, 
c.  28,  declaratory  law  for  protection  of  mortgagees,  740. 
c.  33,  post  office,  413. 
c.  56,  s.  4,  attorney  admitted  in  one  court  may   practise  ia 

another,  169. 
c.  69,  amending  tithe  commutation  act,  6  Ik  7  Will.  IV.  c.  71, 
1310. 
8.  8,  mode  of  assessment,  ib, 
s.  10,  agreements  in  lieu  of  composition,  t^. 
c.  73,  empowering  queen  to  confer  certain  powen  on  trading 

companies,  1127. 
c.  78,  s.  1,  election  not  void  for  want  of  title  in  presiding  officer, 
1152,  3. 
s.  23,  quo  warranto  to  be  brought  within  twelve  months, 

1155,  1164  n. 
a.  25,  corporation  not  dissolved  by  non-election  of  mayor, 

&c.,  1156. 
s.  26,  powen  of  stat.  1 1  Geo.  IV.  c.  4,  extended  to  elec- 
tions under  5  &  6  Will.  IV.  c.  76,  1072  n. 
c.  80,  bills  of  exchange  payable  at  or  within  twelve  months 

exempted  from  usury  laws,  324. 
c.  89,  amended  laws  relating  to  baming  or  destroying  buildings 
and  ships,  1231. 
1  &  2  Viet.  c.  10,  contracts  by  associations  having  spiritual  penons  membera,  56  n., 

308. 
c.  45,  s.  3,  attorney  to  sign  roll  of  court,  169. 
c.  64,  tithes,  1310. 

c.  74,  recovery  of  tenements  under  ;^20  rent,  693. 
c  96,  members  of  banking  co-partnenhips,  actions  by  and  against,  1139. 
c.  100,  continuing  power  to  judges  to  make  rules,  &c.,  101. 
c.  110,  s.  1,  abolition  of  arrest  on  mesne  process,  580. 

s.  3,  arrest  of  defendant  about  to  quit  England,  ib, 

8.  8.  creditor  filing  affidavit  of  debt,  act  of  bankruptcy,  209. 

8.  9,  warrant  of  attorney  to  confess  judgment  must  be  attested  by 

an  attorney,  231  n. 
8.  11,  judgment — execution  of  all  lands,  copyholds,  &c.,  205. 
8.  19,  memorandum  of  judgment,  785  n. 
8.  39,  filing  petition  in  Insolvent  Court  act  of  bankruptcy,  210. 
8.  80,  discharge  of  insolvent  from  annuities,  523. 
8.  91,  new  contract  after  discharge  of  insolvent  barred,  53. 
t  &  3  Vict.  c.  11,  8.  1,  closing  dockets  pf  judgment,  785  n.,  786  n. 

8.  2  and  4,  entering  judgments,  785  n.,  786  n. 
8.  12,  conveyances  by  bankrupt  valid  not  withstanding  prior  act  of 
bankruptcy,  if  without  notice,  233. 


Ixxxviii  .  TABLE  OF  STATUTES  CITED. 

2  &  3  Vict.  c.  11,  s.  13,  purchase  from  bankrupt  not  to  be  impeached,  nnleM  commia- 

sion  within  12  months,  233. 
c.  29,  contracta,  dealinga,  &c.  with  bankrupt  valid  notwithatanding  prior 

act  of  bankmptcy,  if  without  notice,  234. 
c.  35,  a.  3,  game  oert&catea,  906. 

a.  4,  Ucenaea  to  deal  in  game,  t^.* 
e.  37,  billa  of  exchange  payable  within  12  months,  and  other  loans  exempted 

from  usury  laws,  324. 
c.  45,  amending  5  &  6  WilL  IV.  c.  50,  1840. 
c.  60.  extending  11  Geo.  IV.  &  1  WiU.  IV.  c.  47,  589,  591. 
c.  62,  tithes,  1311. 

3  &  4  Vict.  c.  5,  repealing  13  Geo.  II.  c.  19,  horse-radng,  92, 1403. 

c.  15,  tithes,  1310. 

c.  24,  frivolous  actions— costs  where  damagea  lesa  than  40t.,  24,  37,  927, 

1259,  1342,  1384. 
c.  47,  partial  repeal  of  9  Ann.  c.  20, 1088. 
c.  56,  East  India  ships,  1213,  n. 
c.  68,  pilots,  1012  n. 

c.  72,  8.  1,  certificate  of  marriage  out  of  district,  21. 
c.  82,  amending  1  &  2  Vict.  c.  110,  judgmenta,  786  n. 
c.  83,  continuing  2  &  3  Vict.  c.  37,  p.  324. 
c.  92,  s.  1,2,  4,  6,  20,  non-parochiid  registers,  endence,  18. 
c  111,  continuing  1  &  2  Vict.  c.  96,  p.  1140. 

4  &  5  Vict.  c.  14,  spiritual  persons  partners  in  joint  stock  companies,  1127. 

c.  28,  friyolous  actions,  costs,  768  n.,  927,  1342,  1384. 

c.  36,  tithes,  1283. 

c.  51,  amending  5  &  6  Will.  IV.  c.  50,  1340. 

c.  54,  continuing  stat.  2  &  3  Vict.  c.  37,  324,  and  Addenda. 

c.  57,  bribery,  evidence  of  agency,  636. 
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1  WiU.  IV.  1831,  Trinity  Tenn  (a),  s.  6,  ptrticolan  of  demand,  &c.,  66,  149,  531. 

8.  11,  service  of  declaration  in  ejectment,  714. 
Schedule.    Forms  of  declarations  on  bills,  notes,  &c.,  366. 

2  Will.  IV.  1832,  Hilary  Term  {b). 

Reg.  1,  s.  27,  baU  in  ejectment,  amount  of  recogniaance,  763. 
s.  28,  action  on  bail-bond,  where  brought,  576. 
!  a.  29,  signing  judgment  in  such  action,  580. 

s.  76,  precipe  for  writ  of  habere  (aciaa  unnecessary,  762. 

a.  99,  compounding  penal  action  when  part  of  penalty  goes  to  crown, 

623. 
s.  104,  costs  when  money  is  paid  into  court  in  actions  which  are 
consolidated,  984. 
!  Rag.  4,  original  writ  not  to  be  repeated  in  declaration,  717. 

4  WilL  IV.  1834,  Hilary  Term  (e). 
I  Pleadinga  in  generaL 

Reg.  I.  a.  1,  tide  of  declaration  and  pleadings,  154  n. 

s.  2,  plea  of  puis  darrein  continuance,  134,  803. 
s.  5,  several  counts,  or  pleaa,  &c.,  when  allowed  or  not,  66, 101,  410, 
424,  509,  563,  795  n.,  981,  1191,  1197,  1303,  1322,  1333, 
1339,  1392. 
s.  7,  costs  of  several  counts,  or  pleas,  &c.,  when  not  established  upon 

the  trial,  1342. 
s«  8,  venue  not  to  be  stated  in  body  of  declaration,  1186. 
8.  21,  special  character  of  parties  not  in  issue,  unless  specially  denied, 
807. 
In  particular  actions! 
Reg.  I.  Assumpsit. 

8.  1,  effect  of  plea  of  non-assumpsit,  116. 
s.  2,  this  plea  inadmissible  in  action  on  bill  or  note,  370. 
Reg.  II.  Covenant  and  debt. 

8.  1,  effect  of  plea  of  non  est  factum,  518,  535. 
8.  2,  plea  of  nil  debet  abolished,  46,  602 ;  but  see  1303. 
B.  3,  effect  of  plea  of  never  indebted,  532. 
Reg.  III.  Detinue — effect  of  plea  of  non  detinet,  658. 

(a)TlMMni]MwlUb«foundln3B.  &Ad.788{  7Bingh.  774;  5  Uoore  &  P.  813;  1  Cr.  ft  J.  468; 
1  Tyr.  V». 
{b)  ZB.h.  Ad.  874;  8  BIngh.  288 ;   1  M.  ft  Sc.  416 ;  3  Cr.  &  J.  167 :  3  Tyr.  341. 
(e)  5  B.  A;  Ad.  1 ;  8  Ner.  &  M.  I'j  10  Blngh.  4»3 ;  4  M.  ft  Scott,  131 ;  3  Cr.  &  M.  1 ;  4  Tyr.  ad  fin. 
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4  WiU.  IV.  1834,  Hilary  Term— con/tfuwai. 
Reg.  IV.  Case. 

8.  1,  effect  of  plea  of  not  guilty,  412,  1045,  1119,  1254,  1368. 
a.  2,  all  matters  in  confession  and  aroidanoe  to  be  specially  pleaded, 
412,  1368. 
Reg.  V.  Trespass. 

s.  1 ,  locus  in  quo,  how  designated  in  trespass,  quare  dausnm  fregit, 

1323. 
s.  2,  effect  of  plea  of  not  guilty  in  such  action,  1325. 
s.  5,  plea  of  right  of  common  of  pasture,  428. 
Same  Term.     Rules  relating  to  practice. 

«.  1,  deliyery  of  pleadings,  &c.  subsequent  to  declaration,  728. 
8.  8,  plea  of  judgment  recovered  in  another  court  must  state  date, 
&c.  in  margin,  594. 
1  Vict.  1837,  Hilary  Term  (d). 

Delivery  of  plea  in  ejectment,  722. 
1  Vict.  1837,  Trinity  Term  (e). 

General  issue,  "  by  statute,"  29,  920, 1303. 

plea  of  payment  of  money  into  court,  133. 
credit  given  in  particulars  of  demand,  66,  129,  369. 
payment  must  be  pleaded  in  bar,  129,  533. 
proceedings  after  payment  into  court,  134. 
staying  proceedings  in  actions  on  bills,  331,  369. 

3  Vict.  1839,  Michaelmas  Term  (/). 

Quo  warranto,  1151. 

4  Vict.  1840,  Hilary  Term. 

Ejectment,  721. 


(d)  7  A.  &  E.  072 

(e)  4  Biogh.N.  G.  816 ;  4  M.  &  W.  Sj  8  N.  &  P.  381 }  8  A.  &  E.  279. 
(/)  U  A.  &E.  2;  8  P.  &D.  I. 
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P.  43  (a),ybr  Ma^es  read  Mapes. 

P.  129, 1. 19,  for  It  read  to. 

P.  262  (A),  for  Folter  read  Koster. 

P.  262  (i),  for  Dafis  read  Davies. 

P.  393  {d),  for  Lolkhart  read  Lockart. 

P.  476,  /.  9, /or  li  Geo.  II.  read  14  Geo.  III. 

P.  638,  n.,  last  lin4  for  Harvey  v.  Lfnmg  read  Harvey  v.  Voung. 

P.  728, 1. 11, /or  ante,  p.  720,  read  p.  722. 

P.  729,  n.,/or  PareUnw'e  case  read  JPttrelow^i  case. 

P.  942  (^),  qfier  Barrow  v.  Beli,  4  B.  &  C.  add  736. 

P.  1113  00»  Byerley  v.  Windue.for  2  D.  &  Ry.  23,  read  7  D.  &  Ry.  564. 

P.  1132  (c),  Jonee  v.  Yaiea.for  4  M.  &  Ry.  206,  read  4  M.  &  Ry.  613. 

P.  1199  \h),for  Blundy  read  Blandy. 

P.  1351  {p),for  Jefferson  read  Jeffreson. 

P.  1389  (y),/or  Cruthome  read  Crethome. 
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/Assault  and  Battery. — P.  37  (u),  Shuttlewarth  v.  Cocker^    add  2 
Scott,  N.  R.  47. 

,  Assumpsit.— P.  51  (r),  3  P.  &  D.  276,  add  11  A.  &  E.  438. 

^ P.  55,     The  opinioD  expressed  by  Lord  Kenyon  in  Jackson  v. 

AttrUlf  and  by  Loni  Abinger  in  Procter  v.  Nicholson,  on 
the  construction  of  the  12th  section  of  24  Geo.  II.  c.  40,  must 
now  be  considered  as  overruled ;  the  Court  of  Queen's  Bench 
having  determined  in  Hughes 'v.  Doane,  H.  1841,  that  this 
section  contains  an  unqualified  prohibition  of  the  sales  of 
.  spirituous  liquors  to  a  smaller  amount  than  20«.  at  a  time ; 
and  that  the  price  of  spirits  sold  in  quantities  less  than  to  the 
required  amount,  by  a  spirit  merchant  to  a  publican,  to  be 
consumed,  not  by  the  publican  himself,  but  by  his  customers, 
cannot  be  recovered  m  an  action.  The  statute  is  not  con- 
fined to  cases  of  a  sale  to  the  consumer  himself,  nor  to  cases 
where  the  spirits  have  been  sold  alone.  In  this  decision  the 
authorities  of  Gilpin  v.  Rendle,  and  Bumyeat  v.  Hutchinson^ 
stated  in  the  text  of  p.  55,  were  recognized. 

^ P.  58,  Mortimer  v.  Mc.  Callan,  add  7  M.  &  W.  20. 

^ ; — P.   62,  after   Thomas  v.   Courtnay,  add  as  follows :— Where, 

however,  the  debt  is  actually  released  by  the  composition 
deed,  the  creditor  has  no  right  to  hold  any  collateral  security 
which  may  have  been  deposited  with  him,  neither  can  he 
make  the  giving  up  of  such  security  a  consideration  for  a 
promise  by  the  debtor  to  pay  the  residue  of  his  debt,  Cknvper 
V.  Oreen,  7  M.  &  W.  633. 

^ P.  66  n.  Ferguson  v.  Mahon,  add  11  A.  &  E.  179. 

/ P.  1 14  (<),  and  p.  503,  after  Jones  v.  Barkleyy  Doug.  684,  add, 

recognized  in  Laird  v.  Ptm,  7  M.  &  W.  474. 

P.  117,  add  Fenwick  v.  Lay  cock,  1  G.  &  D.  27.     A  defendant 

cannot  take  advantage  of  an  illegality  to  avoid  a  contract, 
without  an  appropriate  special  plea,  though  the  illegality  be- 
comes apparent  m  the  course  of  the  plaintiff's  case,  and 
without  any  evidence  being  offered  by  the  defendant. 

> P.  129.     Particulars  of  demand,   R.  G.  T.  T.    1  Vict.     See 

Morris  V.  Jones,  1  G.  &  D.  13. 

y P.  140,  (/),  after  Maghee  v.  O'Neil,  add  7  M.  &  W.  531. 
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^  Attorney.— P.  165  (r),  Windsor  v.  Herbert,  add  7  M.  &  W.  375. 

y  Bank&upt. — P.  216.  An  order  made  by  the  chancellor  under  this  8.  18, 

must  show  on  the  face  of  it,  whatever  is  necessary  to  g^ve 
jurisdiction ;  e.  g.  that  the  creditor  applying  to  have  his  debt 
substituted  for  that  of  the  petitioning  creditor,  had  proved  a 
sufficient  debt  before  making  the  application;  Christie  v. 
UnwiHyU  A.&E.  373. 

P.  234,  L  34,  add,  but  the  statute  2  &  3  Vict  c.  29,  does  not 

apply  to  a  case  where  the  assignees  were  appointed  before 
its  passing,  Moore  v.  Phillipps,  7  M.  &  W*  536. 

P.  234  (g)y  after  Luckin  v.  Simpson,  8  Scott,  add  676 ;  6  Bingh. 

N.  C.  353. 

P.  234  (A),  Hall  v.  Wallace,  tkddJ  M.&  W.  353. 

P.  236,  Wright  v.  Feamley,  add,  affirmed  m  Exchequer  Cham- 
ber, 6  Bingh.  N.  C.  446. 

P.  248  («),  Benjamin  v.  Belcher,  add  1 1  A.  &  E.  350. 

P.  263,  add  Porter  v.  Walker,  1  M.  &  Gr.  686.     In  assumpsit 

by  assignees  for  money  had  and  received  to  their  use  after  the 
bankruptcy,  the  defendant  pleaded  non-assumpsit,  and  that  the 
plaintins  were  not  assignees,  and  gave  notice  to  dispute  the 
act  of  bankruptcy,  upon  which  the  party  was  declared  a 
bankrupt.  The  plaintiffs  proved  the  act  of  bankruptcy  and 
the  receipt  of  money  belonging  to  the  estate,  between  the 
act  of  bankruptcy  and  the  fiat ;  it  was  holden,  that  in  the 
absence  of  proof  of  any  other  act  of  bankruptcy,  the  defen- 
dant, by  giving  notice  to  dispute  the  act  of  bankruptcy  only, 
must  be  taken  to  have  admitted  a  trading  and  a  petitioning 
creditor's  debt,  co-existent  with  the  act  of  bankruptcy 
proved. 

P.  263  (o),  after  Norman  v.  Booth,  add  Littledale,  J.,  seems  since 

this  case  to  have  altered  his  opinion.  Per  Coltman,  J.,  in 
Porter  v.  Walker,  1  M.  &  Gr.  694. 

Bills  of  Exchange. — P.  308.     Spiritual  person,  refer  to  stat.  4  &  5 
Vict.c.  14,  post,  p.  1127. 

P.  324,  add,  by  stat.  4  &  5  Vict.  c.  54,  the  stat.  3  &  4  Vict.  c. 

83,  has  been  continued  till  the  1st  of  January,  1844. 

P.  327  (e),  after  Davis  v.  Holding,  add  See  1 1  A.  &  E.  710. 

P.  343.     Where  a  bill,  actually  made  in  England,  is  drawn  on 

a  firm  in  France,  and  accepted  by  them,  it  must  be  taken,  as 
between  drawer  and  payee,  to  have  been  made  in  France, 
according  to  the  principle  embodied  in  the  civil  law  maxim, 
contraxisse  unusquisque  in  eo  loco  intelUgitur  in  quo  ut 
solverit  se  obligaverit.  This  being  so  between  the  drawer  and 
payee,  it  is  equally  so  between  indorser  and  indorsee.  In  this 
case,  the  notice  of  dishonour  must  be  governed  by  the  French 
law  (a). 

(a)  Rothschild  Y,  Currie,  B.  R.  H.  1841. 
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Bills  of  Exchange. — P.  352.  There  are  not  any  days  of  grace  in 
France.    Rothschild  r.  Currie,  B.  R.  H.  1841. 

P.  381  (/>),  Robins  v.  May,  add  11  A.  &  £.  213. 

Covenant. — P.  484,  (y),  after  Hornidge  v.  Wilson,  add  1 1  A.  &  E. 
645. 

Debt.— P.  530  (m),  after  Hatch  v.  frayes,  add  1 1  A.  &  E.  702. 

P.  530  (n),  Watkins  v.  Wake,  add  7  M.  &  W.  488. 

P.  532,  refer  to  Fenwich  j.  Lay  cock,  1  G.  &  D.  27,  and  ante, 

p.  117. 

Deceit. — P.  643  (e),  Dickinson  y.  Follett  has  been  recognized  in  Brown 
V.  Elkington,  8  M.  &  W.  132. 

Distress. — P.  665  (a),  Joule  v.  Jackson,  add  7  M.  &  W.  450. 

Ihhksbpsr. — P.  .  An  innkeeper  shall  be  charged,  if  there  be  a 
default  in  him  or  his  servants,  in  the  weU  and  safe  keeping  of 
his  guest's  goods  and  chattels  within  his  common  inn ;  for  the 
innkeeper  is  bound  in  law  to  keep  them  safe  without  any 
stealing ;  and  it  is  not  any  excuse  for  him  to  say  that  he 
delivered  to  the  guest  the  key  of  the  chamber  in  which  he  is 
lodged,  and  that  he  left  the  chamber  door  open.  And 
although  the  guest  doth  not  deliver  his  goods  to  the  inn- 
keeper to  keep,  nor  acquaints  him  with  them,  yet  if  they  be 
carried  away  or  stolen,  the  innkeeper  shall  be  charged  ;  and 
so,  though  they  who  stole  the  goods  be  unknown.  But  if 
the  guest's  servants,  or  he  who  comes  with  him,  or  he  whom 
he  desires  to  be  lodged  with  him,  steals  or  carries  away  his 
goods,  the  innkeeper  shall  not  be  charged :  for  here  the  fault 
is  in  the  guest  to  have  such  companions  or  servants.  Calye*s 
case,  8  Rep.  33,  a.  So  an  innkeeper  is  not  answerable  for 
the  goods  of  his  guest  which  are  lost  through  the  negligence 
of  the  guest  out  of  a  private  room  in  the  inn,  chosen  by  the 
guest  for  the  purpose  of  exhibiting  to  his  customers  his  g^oods 
for  sale,  the  use  of  which  was  granted  by  the  innkeeper, 
who  at  the  same  time  told  the  guest  that  there  was  a  key, 
and  that  he  might  lock  the  door,  which  he  neglected  to  do. 
Burgess  v.  Clements,  4  M.  and  S.  306.  But  where  a  tra- 
veller having  several  packages  went  to  an  inn,  one  of  which 
packages,  at  his  desire,  was  taken  into  the  commercial  room, 
into  which  he  was  shown,  and  the  others  into  his  bed-room, 
which,  according  to  the  usual  practice  at  that  inn,  was  the 
place  to  which  goods  were  taken,  unless  orders  were  given 
to  the  contrary;  the  package  taken  into  the  commercial 
room  was  stolen;  it  was  holden,  that  the  innkeeper  was 
responsible.  Richmond  v.  Smith,  8  B.  &  C.  9.  There  is  no 
distinction  between  money  and  goods  as  fiaur  as  respects  the 
liability  of  innkeepers.  Kent  v.  Shuckard,  2  B.  &  Ad.  803. 
So  where  an  innkeeper  on  a  fair  day,  upon  being  asked  by 
a  traveller  in  a  gig  whether  he  had  room  for  his  horse,  put 
the  horse  into  the  stable  of  the  inn,  received  the  traveller 
with  some  goods  into  the  inn,  and  placed  the  gig  in  the 
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open  street  without  the  inn-yard,  where  he  was  accustomed 
to  place  carriages  of  his  guests  on  fair  days.  The  gig  having 
been  stolen,  it  was  holden  (b),  that  the  innkeeper  was  liable. 

Master  and  Servant. — P.  1093  (/?)/after  Hartley  v.  Harman,  add  1 1 
A.  &  E.  798. 

Nusavce.— P.  1110,  under  stat.  2  &  3* Will.  IV.  c.  7 1 ,  ss.  3  and  4,  a  party 
is  prescriptively  entitled  to  the  access  and  use  of  light,  if  hu 
enjoyment  coromenced-^wenty  years  next  before  the  bring^ns^ 
of  an  action  in  which  the  right  is  contested,  provided  such 
enjoyment  has  not  any  time  been  interrupted,  and  the  inter- 
ruption acquiesced  in,  for  a  whole  year. 

The  clause  of  sect.  4,  requiring  that  the  interruption  to 
bar  a  prescriptive  title,  shall  have  been  acquiesced  in  for 
more  than  a  year,  is  not  limited  to  obstructions  preceded  and 
followed  by  portions  of  the  twenty  years,  but  applies  also  to 
an  obstruction  ending  with  that  period ;  tiier^fore,  a  prescrip- 
tive title  to  the  access  and  use  of  light  may  be  gained  by  an 
enjoyment  for  three  hundred  and  thirty  days,  followed  by  ah 
obstruction  (not  acquiesced  in,)  for  thirty-five  days«  Flight 
V.  TAomoj,  11  A.  &  £.  688,  in  Exchequer  Chamber;  judg- 
ment affirmed  in  House  of  Lords,  June  14th,  1841. 

P.  1113  (c),  after  Parker  v.  Mitchell,  add  1 1  A.  &  E.  788. 


(6)  Jont»  T.  T^fUr,  1  A.  &  E.  522. 
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THE  LAW  OF  NISI   PRIUS 


CHAPTER  I. 

OF  THE  ACTION  OP  ACCOUNT. 

I.    In  what  Cases  the  Action  of  Account  may  be  maintained,  p.  1 

II,     Of  the  Pleadings  and  Evidence,    p.  4, 

ni«     Of  the  Judgment,    p,  4e» 

1.  To  Account,    p,  4.  2.  Final,    p,  6. — Execution,    p.  6. 


I.     In  what  Cases  an  Action  of  Account  may  be  maintained. 

A  PREFERENCE,  of  late  years,  having  been  given  to  the  mode  of 
proceeding  by  bill  in  a  court  of  equity  (where  a  discovery  by  the 
defendants  answer  upon  oath  may  be  obtained),  and  having  the 
account  taken  before  a  master  in  the  Court  of  Chancery,  or  in  the 
Court  of  Exchequer,  the  action  of  account  has  in  a  great  measure 
fallen  into  disuse.  It  wifl  not,  therefore,  be  necessaiy  to  enter  fully 
into  the  nature  of  this  action,  but  briefly  to  apprise  the  reader  in 
what  cases  it  may  be  maintained,  what  pleas  may  be  pleaded  to  it, 
and  in  what  form  judgment  may  be  entered.  To  maintain  an  action 
of  account  (a),  there  must  be  either  a  privity  in  deed,  by  the  con- 
sent of  the  party  (for  an  action  of  account  does  not  lie  against  a 
disseisor  or  other  wrong-doer),  or  a  privity  in  law,  as  in  the  case  of 
a  guardian,  &c.  By  the  common  law,  an  action  of  account  for  the 
rents  and  profits  may  be  maintained  by  the  heir,,  after  he  has  attained 

(a)  1  Inst.  172|  a. 
VOL.    I.  B 
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the  age  of  14  years  (&),  against  the  guardian  in  socage  (1) ;  so  at 
the  common  law  accomit  will  lie  against  a  bailiff  (2)  or  receiver  (c), 
and  in  favour  of  trade  and  commerce  by  one  merchant  against  ano- 
ther. But  this  action  did  not  lie  for  one  joint-tenant,  or  tenant  in 
common,  against  his  companion,  although  he  should  have  taken  the 
whole  profits  to  his  own  use,  unless  he  had  been  appointed  bailiff  to 
render  an  account  (d).  But  now,  by  stat.  4  Ann.  c.  16,  s.  27,  an 
action  of  account  may  be  maintained  by  one  joint-tenant,  or  tenant 
in  common,  his  executors  or  administrators,  against  the  other,  as 
bailiff,  for  receiving  more  than  his  share  or  proportion,  and 
against  the  executors  or  administrators  of  such  jomt-tenant  or 
tenant  in  common.  One  tenant  in  common  brought  an  action  of 
account  against  another  (e),  and  charged  him  as  bailiff  and  receiver. 
As  to  the  account  given  against  him  as  bailiff,  the  defendant  entered 
into  the  account ;  and  as  to  the  account  against  him  as  receiver, 
demurred  specially,  because  the  plaintiff  did  not  state  by  whose 
hands  the  defendant  received  the  money  :  the  court  held  the  excep- 
tion good,  notwithstanding  4  Ann.  c.  lo,  s.  27,  for  that  statute  only 
empowered  the  plaintiff  to  charge  the  defendant  as  bailiff;  but  as 
the  plaintiff  had  gone  further,  and  charged  the  defendant  as  receiver, 
he  ought  to  have  shown  by  whose  hands  he  received  the  money,  as 
was  required  by  the  common  law  (/).  As  the  statute  is  a  general 
statute,  it  is  not  necessary  for  the  plaintiff  to  set  it  forth,  or  to 
refer  to  it ;  but  he  must  set  forth  so  much  as  to  bring  his  case 
within  the  statute  (g)  ;  and,  therefore,  in  an  action  for  account  by 
one  tenant  in  common  against  another,  upon  this  statute,  the  plaintiff 
must  state  in  his  declaration,  that  he  and  defendant  were  tenants 
in  common,  and  that  defendant  has  received  more  than  his  just 
share.     It  is  not  sufficient  to  charge  defendant  merely  as  bailiff  (3). 

{b)  lit.  8. 123 ;  I  Inst.  89,  a.  272. 

(c)  1  Inst.  172,  a.  (/)  1  Inst.  172,  a. 

(d)  I  Inst.  200,  b.  {})  Wheeler  y.  Hornet  WiUes,  208. 

(e)  Walker  v.  Holyday,  Comyn's  Rep. 


(1)  The  guardian  in  socage,  like  all  other  accountants,  by  the  common 
law  may  claim  an  allowance  of  all  his  reasonable  costs  and  expenses. 

(2)  By  bailiff  is  understood  a  servant  who  has  administration  and  chaise 
of  lands,  goods,  and  chattels,  to  make  the  best  benefit  to  the  owner. 
Against  such  bailiff  an  action  of  account  lies  for  the  profits  which  he  hath 
raised  or  made,  or  might  by  his  industry  or  care  have  reasonably  raised  or 
made,  his  reasonable  charges  and  expenses  being  deducted.  An  infant  shall 
not  be  charged  on  such  account;  1  Inst.  172,  a.  ^*  Every^rsen  who  enters 
on  the  estate  of  an  infant,  enters  as  a  guardian  or  bailiif  for  the  infflft." 
Per  Ld.  HardwickCy  C,  in  Dormer  y.  Fortesctiey  3  Atk.  130. 

(3)  An  action  of  account  against  a  tenant  in  common  on  this  statute, 
differs  from  an  action  of  account  against  a  bailiff  at  common  law ;  for  a 
bailiff  at  common  law  was  answerable,  not  only  for  his  actual  receipts, 
but  for  what  he  might  have  made  of  the  lands  without  his  wilful  default : 
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Where  there  is  a  running  account  between  a  merchant  and  broker, 
the  proper  remedy  for  recovering  the  balance  is  by  an  action  of 
account  and  not  of  assumpsit  (h) ;  but  for  the  balance  of  an  ac- 
count assumpsit  lies,  though  tne  items  on  each  side  are  numerous. 
Tcmkins  v.  fRUshear^  5  Taunt.  481.  See  also  Arnold  v.  Webby  5 
Taunt.  432,  n.  At  the  conunon  law  (t),  executors  in  general  could 
not  have  this  action  for  an  account  to  be  made  to  the  testator,  be- 
cause the  account  rested  in  privity ;  but  the  stat.  Westm.  2,  13 
Ed.  I.  stat.  1,  c.  23,  gave  this  action  to  executors,  and  (according 
to  Sir  Edward  Coke,  1  Inst.  89,  b.  2  Inst.  404,)  the  statute  of  31 
Ed.  III.  stat.  1,  c.  11  (4),  to  admmistrators.  The  stat.  26  Ed.  III. 
stat.  5,  c.  5,  has  extended  the  same  remedy  to  the  executors  of 
executors.  At  the  common  law,  this  action  aid  not  lie  against  the 
executors  of  the  accountant  (5)  ;  but  by  stat.  4  Ann.  c.  16,  s.  27, 
an  action  of  account  may  be  maintained  against  the  executors  or 
administrators  of  a  guardian,  bailiff,  or  receiver.  This  action  does 
not  lie  against  an  infant  (J)  (6) ;  nor  by  one  executor  against 
another  (A),  for  the  possession  of  the  one  is  the  possession  of  the 
other. 

(A)  Seoit  ▼.  3PJnto9h,  2  Campb.  238.  0)  1  Inst.  88,  b ;  1  Inst.  172,  a. 

(i)  lit.  •.  125 ;  1  Inst.  89,  b,  90,  b ;  2  (k)  F.  N.  B.  271,  4to  edit.  noU  (/). 

Inst.  403. 


but,  by  the  words  of  this  statute,  a  tenant  in  common,  when  sued  as  bai- 
liff, is  answerable  only  for  so  much  as  he  has  actually  received  more  than 
his  just  share  and  proportion.  Per  Willes,  C.  J.,  delivering  the  opinion 
of  the  court  in  Wheeler  v.  Hornf  Willes,  209,  210. 

(4)  This  statute  empowers  the  ordinary,  in  the  case  of  intestacy,  to 
depute  the  nest  and  most  lawful  friends  of  the  intestate  to  administer  his 
goods ;  which  deputies  shall  have  an  action  to  demand  and  recover,  as 
executors,  the  debts  due  to  the  intestate.  See  a  precedent  of  a  declara- 
tion in  accoui](|b  by  an  administrator. — Vidian's  Entries,  p.  75. 

(5)  These  rules  of  the  common  law,  mz, :  1.  That  account  did  not  lie 
by  executors*;  2.  That  account  could  not  be  maintained  against  execu- 
tors, had  some  exceptions.  As  to  the  first,  an  account  might  have  been 
maintained  at  the  common  law  by  the  executors  of  merchants:  as  to 
both,  in  the  case  of  the  king,  the  action  layf.  It  should  also  be  re- 
marked, that  though  at  the  common  law  executors  in  general  were  not 
com]>e]]able  to  account ;  yet  if  they  consented  to  settle  an  account,  they 
were  liable  to  an  action  of  debt  for  the  balance  J. 

(6)  Hence  an  in&nt  cannot  be  guardian  in  socage.     1  Inst.  88,  b. 

*  HaigraTe's  Co.  Lit.  90,  b,  n.  (3).  f  F.  N.  B,  117 ;  11  Rep.  90,  a. 

X  F.  N.  B.  267,  Lord  Hale's  note. 
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II.   Of  the  Pleadings  and  Evidence. 

The  defendant  may  plead  in  bar  to  this  action  (Z),  that  he  was 
never  bailiff  or  receiver,  or  that  he  has  fully  accounted,  or  that  he 
has  accounted  before  auditors  assigned  by  the  plaintiff;  or  that  he 
has  accounted  before  to  the  plaintiff  himself  (m) ;  or  any  matter 
which  tends  to  show  that  he  was  never  accountable ;  or  a  release. 
When  the  plaintiff  charges  the  defendant  as  receiver  from  such  a 
time  to  such  a  time(n),  the  defendant  must  answer  the  whole 
time  (7)  precisely.  By  stat.  21  Jac.  I.  c.  16,  s.  3,  actions  of 
account  (other  than  such  accounts  as  concern  the  trade  of  mer- 
chandize between  merchant  and  merchant,  their  factors,  or  servants) 
must  be  commenced  and  sued  within  six  years  next  after  the  cause 
of  action.  If  the  defendant  plead,  that  lie  was  never  receiver  (o), 
he  cannot  give  in  evidence  a  bailment  to  deliver  to  another  person^ 
and  that  he  has  delivered  accordingly :  for  though  this  special  mat- 
ter prove  that  he  is  not  accountable,  yet,  as,  upon  the  delivery,  he 
was  accountable  conditionally  (viz.  if  he  did  not  deliver  over),  the 
evidence  does  not  support  the  plea.  So  a  release  cannot  be  given 
in  evidence  under  the  plea,  that  the  defendant  was  never  receiver  {p). 
In  account  against  the  defendant  (q)  as  receiver  by  the  hands  of  A. 
it  is  sufficient  for  the  plaintiff  to  prove  that  A.  directed  the  defend- 
ant to  borrow  of  another  to  pay  the  plaintiff:  that  the  defendant 
borrowed  accordingly,  and  that  A.  gave  bond  to  the  lender. 


III.  Of  the  Judgment. 

1.  To  Account.  2.  Final. — Execution. 

1.  There  are  two  judgments  in  this  action : — the  first  judgment 
is,  that  the  defendant  do  account  (r),  usually  termed  a  judgment 

(/)  1  R.  A.  121,  yet.  Intr.  16  ;  Rast  (»)  Southcot  v.  Rider,  T.  Raym.  57. 

Entr.  17.  19,  21.  Co)  2  RolL  Abrid.  683,  (F.)  pi.  1. 

(m)  F.  N.  B.  117,  D.  note  (<I),  reoog-  (p)  WiUoughby  y.  Small,  I  Brownl.  24. 

nized  in  Baxter  v.  Hozier,  5  Bingh.  N.  (q)  Harrington  ▼.  Deane,  Hob.  .36. 

C.  298.  (r)  Co.  Ent.  46,  b ;  Rast.  Ent.  17. 


(7)  It  is  a  general  rule  in  pleading,  that  the  plea  must  answer  every 
material  part  of  the  declaration.  If  a  plea  begin  with  an  answer  to  the 
whole,  but  in  truth  the  matter  pleaded  be  only  an  answer  to  part,  the 
plea  is  bad,  and  the  plaintiff  may  demur ;  but  if  the  plea  begin  as  an 
answer  to  part,  and  is  in  truth  an  answer  to  part  only,  it  is  a  discon- 
tinuance, of  which  the  plaintiff  may  take  advantage ;  the  plaintiff,  how- 
ever, ought  not  to  demur  in  this  case,  but  to  take  his  judgment  for  the 
part  unanswered  by  nil  dicit ;  for  if  the  plaintiff  demurs,  or  pleads  over, 
the  whole  action  is  discontinued.  1  Roll.  Abrid.  487,  pi.  10;  Weeks  v. 
Peach,  1  Salk.  179;  Market  v.  Johnson,  1  Salk.  180;  Vincent  y. 
Beston,  1  Lord  Raym.  716;  Peers  v.  Henriques,  2  Lord  Raym.  841; 
Gilb.  Hist.  C.  B.  155,  158. 
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qycd  computet  (8).  This  is  in  the  nature  of  an  award  of  the  court, 
uterlocutory  only,  and  not  definitive  («),  and  whereon  a  writ  of  error 
does  not  lie.  It  is,  however,  essentisdly  necessair  that  this  judg« 
ment  should  be  entered  (t) ;  for  where  the  defendant  pleaded  that 
he  had  fully  accounted,  and  issue  being  joined  thereon,  the  jury 
found  for  the  plaintiff,  and  assessed  damages  and  costs,  and  judg* 
ment  was  entered  accordingly,  and  execution  taken  out ;  the  court, 
on  motion,  set  aside  the  judgment  and  execution,  observing  that  the 
judgment  was  wrong,  for  it  ought  to  have  been  only  a  judgment  to 
account :  and  they  compared  the  irre^larity  in  this  case  to  the  irre- 
gularity of  signing  final  judgment  before  interlocutory  judgment. 

After  the  judgment  to  account,  the  defendant  usually  offers  to 
account,  and  thereupon  the  court  assigns  auditors  to  take  and 
declare  the  account  between  the  parties.  The  auditors  assigned  (u), 
are,  in  general,  some  of  the  officers  (9)  of  the  court,  who  may  con- 
vene the  parties  before  them,  from  day  to  day,  until  the  account  is 
determined.  If  the  auditors  find  the  parties  remiss  and  negligent, 
they  must  certify  to  the  court  that  they  will  not  account.  By  stat. 
4  Ann.  c.  16,  s.  27,  the  auditors  are  empowered  to  administer  an 
oath,  and  examine  the  parties  touching  the  matters  in  question,  and 
for  the  trouble  in  auditing  and  taking  such  account,'  shall  have  such 
allowance  as  the  court  shall  judge  reasonable,  to  be  paid  by  the 
party  on  whose  side  the  balance  of  account  shall  be.  Special  bail  is 
not  to  be  found  until  after  judgment  to  account  (x)  (10).  If  the 
defendant  (y),  after  the  judgment  to  account,  does  not  personally 
appear  in  court  to  sive  bail  to  account,  there  must  issue  a  capias  ad 
computandum  for  the  purpose  of  bringing  him  into  court,  With 
respect  to  pleading  bemre  the  auditors,  the  following  rules  are  to  be 

(t)  Metealft  eue,  11  Rq>.  38,  a.  the  form,  3  Will.  89. 

(/)  Hughes  v. '  Bwrgeu^  C«.    Temp.  («)  Reev€9  t.  Gihwn,  I  Lev.  300. 

Hard.  394.  (y)  Cheiter  y.  Hunt,   C,   B.   M.   13 

(«)  WiUUmu  Y.  Lee,  1  Mod.  42.    See  Geo.  II. 


(8)  The  form  of  this  judgment,  in  the  case  of  Godfrey  v.  Saunders, 
3  Wils.  88,  was  as  follows : — "  Therefore  it  is  considered,  that  the  defendant 
account  with  the  plaintiff  of  the  time  aforesaid,  in  which  he  (defendant) 
9ind  the  said  S.  S.  were  the  bailiffs  of  the  plaintiff,  and  had  the  care  and 
administration  of  the  aforesaid  goods  and  merchandizes,  &c.  to  be  mer- 
chandized and  made  profit  of  for  plaintiff;  and  the  defendant  in  mercy, 
&c.  because  he  hath  not  before  accounted,"  &c, 

(9)  In  Godfrey  v.  Saunders,  C.  B.  3  Wils.  73,  the  three  protho- 
notaries  were  assigned  auditors. 

(10)  It  was  said,  by  all  the  prothonotaries  in  the  Court  of  Common 
Pleas,  that  the  defendant  upon  tlie  first  writ  should  not  be  held  to  special 
bail,  yet,  in  special  cases,  by  the  discretion  of  the  court,  he  shall  find 
bail.     Noy,  28. 
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observed : — 1.  In  order  to  avoid  trouble  and  charge  to  the  parties  (z), 
what  might  have  been  pleaded  in  bar  to  the  action  shall  not  be 
allowed  as^a  discharge  before  the  auditors.  2.  If  the  party  is  once 
chargeable  and  accountable  (a),  he  cannot  plead  any  matter  in  har^ 
except  a  release,  or  plene  computavit ;  but  must  plead  before  the 
auditors.  The  exceptions  proceed  on  this  ^und,  that  a  release, 
and  the  having  fully  accounted,  are  total  extmctions  of  the  right  of 
action  (b\  of  which  the  court  is  to  judge ;  and  even  in  these  cases 
they  must  be  pleaded  specially,  and  cannot  be  given  in  evidence  on 
ne  ungues  receivar.  3.  Nothing  can  be  pleaded  before  the  auditors  (c), 
contrary  to  what  has  been  previously  pleaded  and  found  by  verdict, 
because  the  consequences  would  be,  either  two  contradictory  ver- 
dicts, which  would  perplex  the  court,  or  two  similar  verdicts,  which 
would  be  nugatory.  4.  If  the  defendant  plead,  before  the  auditors  (d), 
any  matter  in  discharge,  which  is  denied  by  the  plaintiff,  so  that 
the  parties  are  at  issue,  the  auditors  must  certify  the  record  to  the 
court,  who,  thereupon,  vnll  award  a  venire  f acids  to  try  it ;  and  if  on 
the  trial  the  plaintiff  make  default,  he  shall  be  nonsuited ;  but,  not- 
withstanding the  nonsuit,  he  may  bring  a  scire  facias  upon  the  first 
judgment. 

2.  The  final  judgment  is(6),  that  the  phuntiff  do  recover  against 
the  defendant  so  much  as  he,  the  defendant,  is  found  in  arrear(ll). 
A  writ  of  error  lies  upon  this  last  judgment  only ;  but,  although  it 
be  found  erroneous,  and  reversed,  the  first  judgment  shall  stand  in 
force ;  for  the  two  judgments  are  distinct  and  perfect  (12). 

Execution, — It  is  not  unworthy  of  remark,  that  this  action  is  the 
first  of  a  civil  nature  in  which  process  of  execution  against  the  per- 
son was  given.  This  process  is  given  by  stat.  Westm.  3,  13  Ed.  I. 
c.  11 ;  but,  under  this  act,  the  guardian  in. socage  cannot  be  com- 
mitted to  prison,  for  he  is  in  loco  parentis^  and  the  words  of  tiie 
statute  are  de  servientibus  balivis,  ^c. 


(z)  Taylor  ▼.  Page,  Cro.  Car.  116;    3  (c)  3  Wils.  114. 

iU.  113,  S.  P.  (d)  BuU.  N.  P.  L— 

(a)  3  WUs.  113,  114.  (e)  Metealfi  case,  11  Rq>.  40,  a. 


WiU.  113,  S.  P.  (rf)  BuU.  N.  P.  128. 

(a)  3  WUs.  113,  114. 
\b)  1  Brownl.  24,  25. 

(11)  The  form  of  this  judgpnent  for  the  plaintiff  upon  demurrer  to  plea 
before  the  auditors,  in  Godfrey  v.  Saunders,  3  Wils.  94,  was  as  follows: 
— '' Therefore  it  is  considered,  that  the  plaintiff  do  recover  against  the 
defendant  the  aforesaid  12,000/.  (the  sum  laid  in  the  declaration),  for  the 
value  of  the  goods  and  merchandizes  aforesaid,  and  also  27 8Z.  7s.  9d,  for 
his  damages,  as  well  by  reason  of  the  interpleading  afofesaid,  as  for  his 
costs  and  charges  by  the  plaintiff  in  and  about  his  suit  in  that  behalf 
expended,  to  the  said  plaintiff  bv  the  court  here  adjudged  with  his  assent ; 
and  that  the  said  defendant  be  m  mercy/'  &c. 

(12)  The  reader  who  is  desirous  of  further  information  concerning  the 
nature  of  this  action,  is  referred  to  the  record  and  proceedings  in  the  case 
of  Godfrey  v.  Saunders,  3  Wils.  73. 
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CHAPTER    II. 

OP  ADULTERY. 

L     Of  the  Remedy  for  this  Injury,  and  in  what  Cases  an  Action 
may  be  maintained,    p.  7. 

II.     Of  the  Venue — Declaration — Plea.    p.  II. 

III.  Of  the  Evidence^  and*herein  of  the  Statutes  relating  to  Mar* 

riage.    p.  12.         Proof  of  Adultery,    p.  22. 

IV.  Of  the  Damages,    p.  23.        Costs,    p.  24. 


I.  Of  the  Remedy  for  this  Injury ,  and  in  what  Cases  an  Action 

may  be  maintained. 

IN  ancient  times  adultery  was  inquirable  in  tourns  and  leets  (a), 
and  punishable  by  fine  and  imprisonment ;  but  at  the  present  day 
this  offence  belongs  to  the  ecclesiastical  courts,  and  the  temporal 
courts  do  not  take  any  cognizance  of  it  as  a  public  wrong.  Several 
attempts,  indeed,  have  been  made  by  the  legislature  to  bring  this 
offence  within  the  pale*  of  criminal  jurisdiction,  but  they  have,  for 
the  most  part,  been  wholly  ineffectual  (1).  During  the  time  of  the 
conmionwealth,  in  the  year  1650,  when  the  ruling  powers  found  it 
for  their  inter^  to  put  on  the  semblance  of  a  very  extraordinary 
strictness  and  purity  of  morals  (&),  adultery  was  made  a  capital 
crime  (2).     But  at  the  restoration,  when  men,  from  an  abhorrence 

(a)  3  Inst.  206.  (6)  4  Bl.  Com.  p.  64. 


(1)  In  the  year  1604,  (2  Ja.  I.)  a  bill  was  brought  into  parliament 
**  For  the  better  Repressmg  the  detestable  Crime  of  Adultery."  This  bill 
was  committed,  but  when  the  report  was  made  by  the  committee,  the 
Earl  of  Hertford  said,  that  they  found  the  bill  rather  concerned  some 
particular  persons  than  the  public  good,  whereupon  the  bill  was  dropped. 
See  5th  vol.  of  Pari.  Hist.  p.  88.  Another  attempt  was  made  in  the 
year  1800,  but  failed ;  the  bill  passed  the  Lords,  but  was  negatived  in  the 
Commons.     Pari.  Hist.  vol.  35,  p.  225  to  325. 

(2)  The  provisions  of  this  act  will  be  found  in  Scobell's  Acts,  part  2,  p. 
121,  fo.  ed. 
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of  the  hypocrisy  of  the  late  times,  fell  into  a  contrary  extreme  of 
licentiousness,  it  was  not  thought  proper  to  renew  a  law  of  such 
unfashionable  rigour ;  adultery,  therefore,  at  the  present  day,  as  far 
as  respects  the  temporal  courts,  is  considered  merely  as  a  civil  in- 
jury ;  and  the  only  remedy,  which  the  law  affords,  is  an  action, 
whereby  the  husband  may  recover,  against  the  adulterer,  a  compen- 
sation in  damages  for  the  loss  of  the  society,  comfort,  and  assistance 
of  his  wife,  in  consequence  of  the  adultery. 

Although  there  are  not  wanting  authorities  (c)  to  show  that  the 
action  for  adultery  is,  for  some  purposes  at  least,  to  be  considered 
as  an  action  on  the  case,  yet  it  may  also  be  considered  as  the  sub- 
ject of  an  action  of  trespass  (d).  In  a  modem  case  (e),  where,  in  the 
analogous  action  for  the  seduction  of  the  plaintiff's  sister  and  servant, 
the  action  was  brought  in  ceise,  and  the  defendant  demurred  gene- 
rally, on  the  ground  that  the  action  was  misconceived,  and  should 
have  been  trespass^  and  not  ccue^  the  court  overruled  the  demurrer; 
Lord  AbingeTy  C.  B.,  observing,  that  the  question  is  not,  whether 
trespass  ^nll  lie,  but  whether  case  will  not  lie  also ;  in  actions  of 
crim.  con.,  it  has  always  been  the  practice  to  bring  trespass  or  case 
indiscriminately. 

To  maintain  this  action,  it  is  essentially  necessary,  that  the  hus- 
band should  present  himself  in  court,  as  has  been  said,  with  clean 
hands,  that  is,  without  any  imitation  of  having  courted  his  own 
dishonour,  or  having  been  instruiiiental  to  his  own  disgrace ;  for  it 
is  now  settled  (/),  that  if  the  husband  has  consentea  to,  or  pro- 
vided means  for,  the  adultecous  intercourse  of  his  wife  with  the  de- 
fendant, the  sround  of  the  action  is  removed,  and  the  defendant 
will  be  entitled  to  a  verdict ;  for  volenti  nan  Jit  injuria  (3).     So  if 

(e)  Cooke  t.  SasftTf  2  Kenyon,  371 ;  («)  CPkMmberlaiii  t.  Hailewood,  5  M.  & 

6  East,  388,  389  ;  Batekelor  ▼.  Bigg,  3  W.  517. 

Wils.  319  ;  2  Bl.  R.  854 ;  per  Grose,  J.,  (/)  Per  de  Oreg,  C.  J.,  in  Sowtard  t. 

in  Weedon  t.  Timbrell,  5  T.  R.  361 ;  and  BuHonwood,  C.  B.  Middz.   Sitt.  after 

6  East,  391.  Trin.  T.  16  Geo.   II.    A^preed  by  the 

(d)  Woodward  v.   Waiton,  2  N.   R.  court  in  Duberleg  ▼.  Owming,  4  T.  R. 

476  ;  Ditekam  v.  Bond,  2  M.  &  S.  436,  651,  and  there  said  by  Buller,  J.,  to  be 

S.  P.  recognizing  Woodward  v.  Walton.  settled  law. 


(3)  From  Lord  Kenyan's  account  of  Gibber  v.  Slaper,  in  4  T.  R.  655, 
it  would  appear  as  if  the  verdict  in  that  case  had  been  given  in  conformity 
with  this  position.  But,  in  fact,  the  jury  in  Gibber  v.  Slaper  found  a 
verdict  for  the  plaintiff,  with  10/.  damages.  The  cause  was  tried  before 
Lee^  C.  J.,  at  the  Middlesex  sittings  after  Michaelmas  Term,  5th  of 
December,  1736.  The  case  is  truly  stated  in  Buller's  N.  P.  p.  27,  as 
follows  : — In  Gibber  v.  Slaper,  it  was  holden,  that  the  action  lay,  though 
the  privity  and  consent  of  the  husband  to  the  defendant's  connexion  with 
the  wife  were  clearly  proved.  The  clear  proof  here  alluded  to  was  this — 
that  the  plaintiff  and  defendant  lived  in  the  same  house ;  that  their  bed- 
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the  husband,  after  marriage,  tranagresees  those  rules  of  conduct 
which  decency  requires  {g)  and  affection  demands  from  him,  and  in 
an  open,  notorious,  and  undisguised  manner,  carries  on  a  criminal 
correspondence  with  other  women,  he  cannot  maintain  this  action  (5). 
So  if  a  wife  be  suffered  to  live  as  a  prostitute  (A)  with  the  privity 
of  the  husband,  and  the  defendant  has  thereby  been  drawn  in  to 

(^)  WyndkamY. Lord  Wycombe,  AEBp.  (A)  Per    Lord    Man^eld,   C.  J.,  in 

N.  P.  C.  16 ;~  and  Sturt  ▼.  Marquii  qf  Smith  v.  Allwm,  BaU.  N.  P.  27 ;  Hodgtt 

Biantff&rdj  there   dted,  both  ruled  by  t.  WUMam,  Peake,  N.  P.  C.  39. 
Kemjfon,  C.  J.  (4). 

chambers  were  adjoining  to  each  other  ;  and  that  there  was  a  communi- 
cation between  them  by  a  door.  Mrs.  Gibber  used  to  undress  herself  in 
her  husband's  room,  and  leave  her  clothes  there,  and  putting  on  a  bed- 
gown, retired  to  Mr.  Sloper's  room  with  one  of  the  pillows  taken  from  her 
ousband's  bed,  Mr.  Gibber  shutting  the  door  after  her  and  wishing  her  good 
night.  It  was  proved  also,  that  Mr.  Gibber  sometimes  called  Mr.  Sloper 
and  Mrs.  Gibber  up  to  breakfast.  Lord  Kenyouy  at  a  time  subsequent  to 
that  above-mentioned,  viz.  on  the  first  trial  oi  Hoar e  v.  Allen^  Middlesex 
sittings  after  Mich.  Term,  41  Geo.  IIL  MSS.  stated,  ''  that  in  Cihber  v. 
Sloper  f  the  chief  justice  thought  the  conduct  of  the  husband  so  gross,  that 
it  was  a  case  for  small  damages,  but  that  it  did  not  go  to  the  ground  of 
the  action ;  since  that  time,  however,  it  had  been  thought,  that  where  the 
husband  famished  means  for  the  criminal  intercourse,  the  action  would 
not  lie."  It  has  been  repeatedly  determined,  that  if  the  act  complained  of 
be  with  the  husband's  privity,  the  action  will  not  lie.  This  doctrine  was 
recognized  by  Lord  Mansfield^  G.  J.,  in  the  case  of  Worsley  v.  Bisseti, 
Middlesex  sittings  after  Hil.  1782,  and  in  Foley  v.  Lord  Peterborough^ 
B. R.  £.  25  Geo.  III. ,  said  arg.  in  Bennett  v.  Allcott,  2  T.  R.  166.  Another 
action  was  brought  by  Gibber  against  Sloper^  for  detaining  the  plaintiff's 
wife,  which  was  tried  on  the  4th  of  December,  1739,  and  a  verdict  found 
for  the  plaintiff,  damages  500/.,  Mrs.  Gibber  having  been  prevented  by  the 
detention  from  performing  on  the  stage,  where  she  used  to  receive  a  large 
salary. 

(4)  Although  the  opinion  of  Lord  Kenyon^  G.  J.,  as  delivered  in  Sturi 
y.  Marquis  of  Blandford^  coincided  with  the  position  in  the  text^  yet  the 
jury  in  that  case  found  a  verdict  for  the  plaintiff,  with  100/.  damages. 

(5)  Lord  Alvanley^  G.  J.,  differed  in  opinion  with  Lord  Kenyon  on 
this  point:  Lord  A.  thought  that  the  infidelity  or  misconduct  of  the 
husband  could  not  be  set  up  as  a  legal  defence  to  the  adultery  of  the 
wife ;  that  circumstance  alone  which  struck  him  as  furnishing  any  defence 
was,  where  the  husband  was  accessory  to  his  own  dishonour ;  in  tnat  case, 
he  could  not  complain  of  an  injury  which  he  had  brought  on  himself,  and 
had  consented  to  ;  but  that  the  wife  had  been  injured  by  the  husband's 
misconduct,  could  not  warrant  her  in  injuring  him  in  that  way,  which 
was  the  keenest  of  all  injuries.  In  a  case  of  this  kind,  therefore,  {Bromley 
V.  Wallace^  4  Esp.  N.  P.  G.  237,)  -Lord  Alvanley  directed  the  jury  to 
consider  evidence  of  infidelity  in  the  husband,  as  going  in  mitigation  of 
damages  only,  and  not  as  furnishing  an  answer  to  the  action,  or  as  entitling 
the  defendant  to  a  verdict. 
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commit  the  act  of  which  the  hasband  complains,  the  action  cannot 
be  maintained  (6).  But  if  the  husband  has  been  guilty  of  negli- 
gence merely,  or  inattention  to  the  behaviour  and  conduct  of  his  linfe 
with  the  de&ndant  (i),  not  amounting  to  a  consent,  such  circmn- 
stance  will  go  in  mitigation  of  damages  only.  In  Winter  r.  Hemty 
4  C.  &  P.  498,  Alderson^  J,,  in  summing  up  said,  ^^  I  apprehend  the 
law  to  be,  that  the  plaintiff  will  be  entitled  to  recover,  luiless  he  has, 
in  some  degree,  been  a  party  to  his  own  dishonour,  either  by  civing 
a  general  license  to  his  wife  to  conduct  herself  as  she  pleased  witn 
men  generally,  or  by  assenting  to  the  particular  act  of  adultery  with 
this  defendant,  or  by  having  totally  and  permanently  given  up  all 
the  advantage  to  be  derived  from  her  society.  If  you  should  be  of 
opinion  that  the  plaintiff  has  done  any  of  Uiese  three  things,  then 
the  defendant  will  be  entitled  to  your  verdict.*^ 

In  an  action  for  adultery  with  the  plaintiff's  wife  (A),  it  appeared 
that  the  plaintiff  and  his  wife  had  agreed  to  live  separately :  the 
plaintiff  proved  several  acts  of  adultery  committed  by  the  defendant 
after  the  separation  of  the  plaintiff  and  his  wife,  but  there  was  not 
any  direct  proof  of  adultery  before  the  separation.  Lord  Kenyan^ 
C.  J.,  being  of  opinion  that  the  gist  of  the  action  was  the  loss  of 
the  comfort  and  society  of  the  wife,  which  was  alleged  in  the  de- 
claration in  the  usual  manner,  but  was  not  supported  by  the  evi- 
dence, nonsuited  the  plaintiff.  On  a  motion  for  a  new  trial,  the 
court  concurred  in  opinion  with  the  chief  justice. 

In  a  case  (/),  where  the  husband  and  wife  had  entered  into  a  deed 
of  separation  with  trustees,  and  the  wife  was  living  separate  from 
the  husband,  though  not  in  pursuance  of  the  terms  of  the  deed,  at 
the  time  of  the  adulterous  mtercourse.  Lord  Ellenhorough^  C.  J., 
siud  that  he  did  not  consider  the  question,  *^  whether  the  mere  fact 
of  separation  between  husband  and  wife  by  deed,  was  such  an  ab- 
solute renunciation  of  his  marital  rights,  as  prevented  the  husband 
from  maintaining  an  action  for  the  seduction  of  his  wife,^  as  con- 

(0  Agreed  by  the  court  in  Duberley  ▼.  (0  Chambert  t.  Cauljteld,  6  East,  244. 

GflmfitN^,  4  T.  k.  651.  See  also  Wilton  y.  Webtier,  7  C.  &  P. 

(k)  Weedon  ▼.  JHrkbreli^  5  T.  R.  357.      198,  Coleridge^  J. 

(6)  '^  If  the  wife  is  a  prostitute,  and  the  husband  is  not  privy  to  it,  it 
goes  only  in  mitigation  of  damages ;  but  if  he  is  consenting  to  it,  or  other- 
wise connives  at  it,  it  takes  away  the  ground  of  the  action.  If  an  illicit 
conversation  be  had,  and  he  is  not  privy  to  it  at  the  time,  but  knows  of  it 
afterwards  and  then  receives  her  back,  yet  he  may  support  an  action,  and 
the  subsequent  reconciliation  goes  only  in  mitigation  of  damages."  Per 
De  Oreyy  C.  J.,  in  Howard' y,  Burtonwood,  In  Calcraft  v.  Earl  of 
Harhorwighy  the  plaintiff  obtained  a  verdict,  damages  100/.;  although  it 
was  proved  that  the  marriage  had  been  concealed  from  the  mother  of  the 
wife,  and  the  hasband  very  seldom  saw  his  wife,  and  suffered  her  to 
remain  with  her  mother,  as  if  she  were  single,  and  to  continue  to  perform 
at  the  theatre  in  her  maiden  name.    4  C.  &  P.  499,  Tindal^  C.  J. 
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eluded  by  the  preceding  decision  in  Weedon  v.  Timbrelh  But  in 
the  case  then  before  the  court,  the  court  being  of  opinion  that, 
taking  the  whole  deed  into  consideration,  it  was  evident  that  the 
only  separation  in  the  contemplation  of  the  parties,  was  a  separa- 
tion with  the  approbation  of  the  trustees  ;  and  that,  as  the  wife  had 
left  the  husband  without  such  approbation,  she  was  not  at  the  time 
of  the  adulterous  intercourse  livmg  separate  from  the  husband  by  his 
consent,  and  consequently  the  event  and  situation  provided  for  in 
the  deed  had  not  happened ;  and  in  that  view  of  the  case,  there 
could  not  be  any  question,  but  that  the  plaintiff's  right  to  recover 
was  not  afiected  by  the  deed;  and  further,  if  the  wife  had  left  the 
husband  with  the  approbation  of  the  trustees,  yet  as  the  deed  had 
provided  **  that  the  wife  might  have  the  care  of  the  younger  children 
of  the  marriage,  and  visit  the  others,  more  especially  when  they 
should  be  ill,  so  as  to  require  the  attention  of  a  mother  ;*^  the  hus- 
band had  not  in  this  case,  (as  it  was  holden  that  he  had  done  in  the 
case  of  Weedon  v.  IhnbreU^X  given  up  all  claim  to  the  benefit  to  be 
derived  from  the  society  and  assistance  of  his  wife ;  consequently, 
that  the  case  of  Weedon  v.  Timbrell,  allowing  it  the  fullest  effect 
according  to  the  terms  of  it,  could  not  be  considered  as  an  authority 
against  the  plaintiff  in  this  action.  Where  several  defendants  have 
carried  on  an  adulterous  intercourse  with  the  plaintiff's  wife,  the 
plaintiff  may  maintain  separate  actions,  although  the  cause  of  action 
has  accrued  during  the  same  period  (m)« 


II.  Of  the  Venue — Declaration — Plea. 

This  is  a  transitory  action ;  and,  consequently,  the  venue  may  be 
laid  in  any  county,  subject,  however,  to  oein^  changed,  upon  the 
usual  affidavit,  that  the  whole  cause  of  action  arose  in  another 
county,  and  not  elsewhere  out  of  such  other  county.  Although  the 
marriage  be  a  material  inducement  to  the  right  of  the  plaintiff  to 
maintam  the  action  in  respect  to  the  trespass  on  the  wife,  yet  it 
fonns  no  part  of  the  cause  of  action :  the  trespass  committed  on 
the  wife  constitutes  the  whole  cause  of  action  (n). 

The  declaration  in  this  action  is  very  concise ;  in  substance  it  is 
as  follows  :  viz.  that  the  defendant,  with  force  and  arms,  made  an 
assault  on  the  wife  of  the  plaintiff,  and  debauched  and  carnally  knew 
her,  whereby  the  plaintiff  wholly  lost  and  was  deprived  of  the  com- 
fort, society,  and  fellowship  of  his  wife,  and  of  her  aid  and  assistance 
in  his  domestic  a&irs,  and  other  lawftd  business. 

The  general  issue  in  this  action  is,  not  guilty. 

(m)  Qregton  ▼.  itTaggort,  1  Campb.  415.        (fi)  Guard  v.  Hodge,  10  East,  32. 
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The  statute  of  limitations  (7)  may  be  pleaded  in  bar  of  this  action : 
but  the  gist  of  the  action  being  the  iigury  sustained  by  the  husband 
in  consequence  of  the  adultery,  the  proper  plea  under  that  statute 
is,  not  guilty  within  six  years  (o).  In  a  caae(p)  where  the  plaintiff 
complained  '^  of  a  plea  of  trespass,  that  the  defendant,  with  force 
and  armSy  assaulted  and  seduced  the  plaintiff  s  wife,  per  quod  can- 
sortium  amisit^  ^c,  contra  pacem^  ^c."  and  the  defendant  pleaded, 
not  guilty  within  six  years ;  on  general  demurrer,  a  question  arose, 
whether  the  action  was  trespass  or  case.  Cooke  v.  Sayer  was  cited. 
Lord  JSllenbarough^  C.  J.,  said,  it  might  be  material  to  consider  that 
point,  if  the  question  were,  whether  the  limitation  of  six  or  four 

ireais  only  applied  to  this  case ;  but  the  defendant  having  taken  the 
onger  period,  and  pleaded  not  guilty  within  six  years,  that  of  course 
must  include  not  guilty  within  four  years,  and  the  plea  not  having 
been  specially  demurred  to,  was  therefore  good  in  either  way  of  con- 
sidering it. 

Money  cannot  be  paid  into  court  in  this  action.  Stat.  8  &  4* 
WiU.  IV.  c.  42,  s.  21. 


III.  Of  the  Evidence^  and  herein  of  the  Statutes  relating  to  Mar^ 

riage — Proof  of  Adultery,    p.  22. 

In  other  actions^  evidence  of  cohabitation,  general  reputation, 
acknowledgment  of  the  parties  and  reception  by  their  friends,  is  suf- 
ficient to  establish  the  relation  of  husband  and  wife.  But  in  this 
action,  in  order  that  it  may  not  be  converted  to  bad  purposes,  by 
persons  giving  the  name  and  character  of  wife  to  women  to  whom 
they  are  not  married,  it  has  been  holden  to  be  indispensably  neces- 
sary for  the  plaintiff  to  prove  the  marriage  ceremosy  having  been 
performed,  either  by  the  testimony  of  some  person  who  was  present 
at  the  marriage,  or  by  the  production  of  the  register,  or  of  an  exa- 
mined copy  Uiereof  (9).     In  cases  where  the  marriage  is  to  be 

(0)  Cooke  V.  Sayer,  2  Kenyon,  371 ;  6  (q)  Morrie  ▼.  JUiller,  4  Barr.  2057 ; 

East'g  Rep.  388 ;  2  Barr.  753 ;  BnU.  N.  1  Bl.  R.  632,  8.  C, ;  and  BuU.  N.  P.  27  ; 

P.  28.     See  ante,  p.  8.  and  per  Lord  Man^ld,  C.  J.,  in  Birt  t. 

(p)  Maqfadzen  v.  Ottvant,  6  East,  387.  Barlow,  Dong.  174 ;  Hemmi$iff»y,  Smith, 

But  see  Woodward  y;  Walton,  ante,  p.  8;  4  Dong.  35,  S.  P. 
and  Diicham  ¥.  Bond,  2  M.  &  S.  436. 

(7)  By  Stat.  21  Jac.  I.  c.  16,  s.  3,  all  actions  on  the  case  (other  than 
for  slander,)  must  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  such  action  ;  and  actions  of  trespass,  of  assault,  battery,  wound- 
ing, and  imprisonment  within/our  years.  It  appears,  from  the  language  of 
the  court  in  Cooke  v.  Sayer^  6  East,  388,  that  they  considered  the  action 
for  adultery  as  falling  within  the  former  description  of  actions,  and  conse* 
quently  that  the  limitation  of  time  was  six  years.     But  see  ante,  p.  8. 
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proved  by  the  production  of  the  register  or  copy,  proof  must  also  be 
adduced  of  the  identity  of  the  parties.  But  the  minister  and  sub- 
scribing witnesses  are  not  the  only  competent  witnesses  to  prove 
the  identity.  In  3irt  v.  Barhw^  Doug.  170,  BuUer^  J.,  observed, 
that  it  was  not  necessary  to  produce  the  original  register,  and  that 
it  was  only  where  that  was  required,  that  subscribing  witnesses 
must  be  called :  that  in  this  case  the  wife'^s  maiden  name  was  Har- 
riet Champneys ;  and  supposing  a  miEud  servant  had  proved  that  -she 
always  went  by  that  name  till  the  day  of  the  marriage,  that  she 
went  out  that  day,  and  on  her  return  and  ever  since  had  been  called 
Mrs.  Birt,  that  would  have  been  evidence  of  the  identity.  An 
omission  in  the  parish  register  of  the  signatures  of  the  minister, 
parties,  and  witnesses,  has  been  holden(r)  not  to  afiect  the  validity 
of  a  marriage,  quoad  a  parish  settlement,  where  it  was  clearly  proved 
aliunde  that  a  marriage  had  actually  taken  place. 

The  books  of  the  Fleet  are  not  evidence  of  a  marriage.  Per 
Kent/on^  C.  J.,  in  Reed  v.  Passer^  Peake's  N.  P.  C.  231 ;  1  Esp. 
N.  P.  C.  213,  S.  C.2  S.  P.  per  Dc  Grey^  C.  J.,  in  Howard  v.  Bur- 
tonwaod,  Middx.  sittings  after  Trin.  Term,  16  Oeo.  III. ;  and  pre* 
viously  by  Lord  Harduncke^  and  since  by  Le  Blanc^  J.,  in  Coohe  v, 
Uoyd^  Leake's  Evidence,  App.  xxxvi.  But  in  lioe  d.  PasAng^ 
ham  V.  Lloydj  Salop  Sum.  Ass.  1794,  Heath,  J.,  admitted  these 
books  in  evidence.     See,  however,  Lloyd  v.  PasHngham,  16  Yes.  59, 

By.a  stat.  3  &  1  Yic.  c.  92,  intituled  ^^  An  act  for  enabling  Gourt9 
of  Justice  to  admit  non-parochial  Registers  as  Evidence  of  Births  or 
Baptisms,  Deaths  or  Burials,  and  Marriages,*^  certain  registers  are 
to  be  deposited  (s)  in  the  custody  of  the  registrar^general,  after 
being  certified  (<)  and  identified  («)  by  the  commissioners  therein 
mentioned,  and  are  then  to  be  deemed  to  be  in  l^al  custody  (j?), 
and  to  be  receivable  in  evidence  in  all  courts  of  justice,  subject  to 
the  Revisions  contained  in  the  act ;  and  by  sect.  20,  the  registers  of 
the  Fleet  and  King^s  Bench  prisons,  Mayfair,  and  Mint,  are  to  be 
transferred  to  the  custody  of  the  registrar-general ;  but  none  of 
the  provisions  respecting  the  registers  made  receivable  in  evidence 
by  vutue  of  this  act  are  to  extend  to  the  registers  so  transferred. 

Great  strictness  being  required  as  to  the  proof  of  marriage  in  this 
action,  it  will  be  necessary  to  make  some  remarks  touching  mar- 
riage in  general,  in  order  that  the  reader  may  be  apprised  of  the 
solemnities  which  the  law  deems  essential  to  constitute  a  valid  mar- 
riage. • 

At  the  common  law  (y),  any  contract  made  per  verba  de  prtesenti^ 
or  in  words  of  the  present,  or  in  case  of  cohabitation,  per  verba  de 

(r)  R.  V.  Si.  Devereux,  Burr.  S.  C.  (u)  Sect.  4. 

506 ;  1  Bl.  R.  367,  8,  C,  (ofS  Sect.  6. 

(s)  Sect.  1.  {y)  See  R,T.  Inhabitants  qfBran^tof^, 

(0  Sect.  2.  10  East,  283. 
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futuro  alsO)  between  peraons  able  to  contract,  was  deemed  a  valid 
marriage  to  many  purposes,  and  the  parties  might  have  been  com* 
polled  m  the  spiritual  courts  to  celebrate  it  in  facie  ecclerim.  In 
order  to  constitute  a  valid  marriage,  at  common  law,  it  appears  to 
have  been  wholly  immaterial  wheuier  the  ceremony  was  performed 
by  a  Protestant  or  Roman  Catholic  priest,  in  a  private  lodging  or  a 
public  chi^l.  Hence,  where  the  marriage  ceremony  was  performed 
m  a  private  lodging  bv  a  Roman  Catholic  priest,  in  the  year  1705  ; 
and  upon  evidence  that  the  prisoner,  in  answer  to  the  question 
whether  he  would  have  the  woman  for  his  wedded  wife,  said  that 
he  would;  and  that  the  woman  answered  affirmativelv  to  the  question 

nt  to  her,  whether  she  would  have  Mr.  Fielding  for  her  husband  (z) ; 

At.  Justice  Pawel,  upon  a  question  of  felony,  considered  it  as  a 
marriage  contracted  per  verba  de  prasenti.  It  appears  doubtful, 
whether,  at  the  common  law,  it  was  necessary  that  the  ceremony 
should  have  been  performed  by  a  person  in  holy  orders  (see  the 
argument  in  R.  v.  Luffingtan^  1  Burr.  S.  C.  232,  and  some  remarks 
on  this  point,  1  Bl.  Com.  439.  See  also  the  preamble  to  stat.  57 
Geo.  HI.  c.  51) :  certainly  the  ecclesiastical  law  required  it,  and  if  a 
husband  demanded  a  right  in  the  ecclesiastical  court,  which  was 
only  due  to  him  by  the  ecclesiastical  law,  it  was  necessary  for  hun 
to  prove  in  that  court,  that  he  had  been  married  by  a  person  in 
holy  orders.  Hay  don  v.  Gould^  Salk.  119.  See  Jacob's  note  to 
Roper^s  Law  of  Property  arising  irom  the  Relation  between  Husband 
and  Wife,  vol.  2,  Addenda  No.  I.  p.  445,  cited  in  a  note  to  JR.  v. 
Bathwick,  2  B.  &  Ad.  641 . 

During  a  long  period.  Lord  Hardwicke's  act,  26  Geo.  II.  c.  33, 
was  the  only  statute  relating  to  marriage,  but,  lately,  several  statutes 
have  been  made  with  a  view  to  amend  the  provisions  of  that  act, 
and  finally  it  has  been  altogether  repealed. 

The  first  of  these,  viz.  3  Geo.  IV.  c.  75  (8),  after  repealing  the  11th 
sect,  of  the  26th  Geo.  II.  c.  33,  relating  to  marriages,  by  ucense,  of 
minors,  without  consent  of  proper  parties,  by  sect.  2,  enacts  that  mar- 
riages solemnized  by  license  before  the  passing  of  this  act,  that  is  before 
22nd  July,  1822,  without  the  consent  required  by  the  11th  sect,  of 

{z)  B.  T.  Fielding,  5  St.  Tr.  644 ;  Jewm  ▼.  CoUifU,  S«lk.  487 ;  6  Mod.  155. 


(8)  This  act,  which  received  the  royal  assent  July  22,  1822,  was  to 
take  effect  from  the  1st  September,  1822.  During  the  interval  between 
those  periods,  viz,  between  the  22nd  July  and  1st  September,  1822,  the 
11th  section  of  the  26  Geo.  II.  c.  33  stood  repealed,  and  the  new  provi- 
sions of  this  act,  the  3  Geo.  IV.  c.  75,  had  not  come  into  operation ;  the 
marriage,  therefore,  of  an  infant  by  license,  without  the  consent  of  parent 
or  guardian,  solemnized  on  the  30th  August,  1822,  washolden  to  be  valid. 
R.  V.  Maria  Wantley,  Moody's  Crown  Cases,  163.  See  post^  sect.  16 
of  4  Geo.  IV.  c.  76 ;  and  R.  v.  Birmingham,  8  B.  &  C.  29,  there  cited. 
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Lord  Hardwicke's  act,  shall  be  good,  (If  not  otherwise  mvalid,)  where 
the  parties  shall  have  continuea  to  live  together  as  husband  and  wife, 
until  the  death  of  one  of  them,  or  until  the  passing  of  this  act,  or 
shall  only  have  discontinued  their  cohabitation  for  the  purpose  or 
during  the  pending  of  any  proceedings  touching  the  validity  of  such 
marriage.  [As  to  what  shall  not  be  a  living  together  as  husband 
and  yme  within  this  section,  see  Poole  v.  Poole^  2  Cr.  &  J.  (Ex) 
66,  and  2  Tyrw.  76.]  But  this  act,  by  sect.  3,  is  not  to  render  valid 
any  marriage  which  has  been  declared  invalid,  by  any  court  of  com- 
petent jurisdiction,  before  the  22nd  of  July,  1822;  nor  any  marriages, 
where  either  of  the  parties  shall  at  any  time  afterwards  have  law- 
fully intermarried  with  any  other  person.  [TWs  3rd  section  (which 
is  not  repealed  by  4  Oeo.  IV.  c.  76,  Rose  v.  Blahemore^  Ryan  and 
Moody,  382,)  has  a  retrospective  operation  only ;  hence  it  has  been 
holden,  that  a  marriage  which  would  have  been  void  by  the  11th 
section  of  Lord  Hardwicke's  act,  and  had>  once  been  rendered  valid 
by  the  2nd  section  of  the  3  Geo.  IV.  c.  75,  cannot  subsequently  be 
rendered  invalid  bv  the  marriage  of  either  of  the  parties  during  the 
life  of  the  other  with  a  third  person.  R.  v.  St.  John  Delpike^  2  B. 
&  Ad.  226.]  Nor^  by  sect.  4,  any  marriage,  the  invalidity  of  which 
has  been  established  before  the  22nd  of  July,  1822,  upon  the  trial 
of  any  issue  touching  its  validity,  or  touching  the  legitimacy  of  any 
person  alleged  to  be  the  descendant  of  the  parties  to  such  marriage ; 
nor,  by  sect.  5,  any  marriage,  of  which  the  validity  or  legitimacy  of 
descendants  has  been  brought  in  question,  in  law  or  equity,  where 
judgments  or  decrees  or  oiders  have  been  made  before  the  22nd  of 
July,  1822,  in  consequence  of  proof  having  been  made  of  the  in- 
validity of  such  marriage,  or  the  illegitimacy  of  such  descendants. 
The  right  (a)  and  interest  in  property  and  titles  of  honour,  which 
have  been  enjoyed  upon  the  ground  of  the  invalidity  of  any  marriage, 
by  reason  that  it  was  solemnized  without  such  consent,  shall  not  be 
Infected  by  this  act,  although  no  sentence  or  judgment  has  been 
pronounced  in  any  court  against  the  validity  of  such.  This  statute 
shall  not  affect  any  act  done  before  the  22nd  of  July,  1822,  under 
the  authority  of  any  court,  or  in  the  administration  of  dny  personal 
estate,  or  the  execution  of  any  will,  or  performance  of  any  trust  (J). 
The  remaining  sections  of  this  statute,  from  the  8th  to  the  26th, 
were  repealed  by  the  4  Geo.  IV.  c.  17,  26th  March,  1823,  which 
was  also  re{)ealed  b^  stat.  4  Geo.  IV.  c.  76,  except  as  to  any  act 
done  under  its  provisions,  and  also  except  as  to  its  repealing  the 
dauses  contained  under  any  former  act.  See  Rose  v.  Blakemore^ 
Ry.  &  Mo.  382. 

This  statute,  viz.  4  Geo.  IV.  c.  76,  which  passed  on  the  18th  of 
Julv,  1823,  repealed  so  much  of  Lord  Hardwicke'^s  act  as  was  then 
in  K>rce,  from  the  1st  Nov.  1823.  The  principal  provisions  are  as 
follow: — The  2nd  section  relates  entirely  to  the  mode  in  which 

(a)  Sect.  6.  (4)  Sect.  7. 
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banns  shall  be  published.    The  Srd  section  empowers  bishops  to 
authorize  publication  of  banns  in  chapels  (10). 

By  sect.  7,  no  minister  is  obliged  to  publish  banns,  unless  the  per- 
sons  to  be  married  shaU  seven  days  before  first  publication  deliver 
to  such  minister  notice  in  writing,  dated  on  day  of  delivery,  of  their 
true  Christian  names  and  surnames,  and  of  the  houses  of  their 
respective  abodes  within  parish  or  chapelry,  and  of  the  time  during 
which  they  have  dwelt  therein  (11). 

(10)  See  further  on  this  subject  stat.  6  &  7  Will.  IV.  c.  85,  s.  26,  and 
7  Will.  IV.  and  1  Vic.  c.  22,  ss.  33,  34. 

(11)  A  person,  whose  baptismal  and  surname  was  Abraham  Langley, 
was  married  by  banns  by  the  name  of  George  Smith,  having  been  known 
in  the  parish  where  he  resided  and  was  married  by  that  name  only,  from 
the  time  of  his  first  coming  into  the  parish  till  nis  marriage,  which  was 
about  three  years ;  it  was  holden  that  the  marriage  was  valid*.  So  where 
a  person  had  gone  by  an  assumed  name  for  sixteen  weeks,  in  order  more 
effectually  to  conceal  himself,  having  deserted  from  the  army,  and  then  was 
married  by  his  assumed  name  by  license ;  the  marriage  was  holden  good, 
no  fraud  being  intended  in  respect  of  the  marriage.  22.  v.  Burton  on 
Trent,  3  M.  &  S.  537.  But  it  there  be  a  total  variation  of  a  name  or 
names,  that  is,  if  the  banns  are  published  in  a  name  or  names  totally  dif- 
ferent from  those  which  the  parties  or  one  of  them  ever  used,  or  by  which 
they  were  ever  known,  the  marriage  in  pursuance  of  that  publication  is  in- 
valid ;  and  it  is  immaterial,  in  such  cases,  whether  the  misdescription  has 
arisen  from  accident  or  design,  or  whether  such  design  be  fraudulent  or  not. 
Per  Lord  Tenterden,  C.  J.,  delivering  the  judgment  of  the  court  in  R.  y. 
Tibshelf,  I  B.  &  Ad.  194,  recognized  in  AlUn  v.Wood,  1  Bmgh.  N.  C.  8. 
But  the  case  of  jR.  v.  Tibshelf  was  decided  as  the  law  stood,  under  the  26 
Greo.  II.  c.  23,  s.  8.  See  therefore  the  language  of  the  4  G^o.  IV.  c.  76, 
s.  22,  and  the  decision  of  R,  v.  Wroxton,  4  B.  &  Ad.  640,  thereon, 
posty  p.  18. 

"  The  marriage,  except  in  case  of  a  license,  is  to  be  performed  by  pro* 
clamation  of  banns,  whicn  is  to  designate  the  individual  in  order  to  awaken 
the  vigilance  of  parents  and  guardians,  and  to  give  them  an  opportunity 
of  protecting  their  rights ;  it  therefore  requires  that  the  true  name  should 
be  g^ven  them,  evidently  considering  that  a  name  assumed  for  the  occasion 
is  a  name  that  will  not  answer  the  purposes  of  these  provisions ;  accord- 
ingly, this  court  has  conceived  itself  to  be  carrying  the  mtention  of  the  law 
into  effect,  when  it  has  annulled  marriages  where  a  false  name  has  been 
inserted  in  the  banns,  though  no  fraud  were  intended ;  upon  the  ground 
that  such  proclamation  was  no  proclamation  referring  to  that  marriage,  but 
to  another  transaction ;  the  marriage,  therefore,  was  without  proclamation 
of  banns,  and  consequently  illegal.*'  Per  Sir  W.  Scott^  deUvering  judg- 
ment inWakefield  v.  Mackay,  1  Phill.  Ecc.  Rep.  p.  139, 140,  n.,  in  which 
an  illegidmate  child  was  baptized  in  the  name  of  her  mother ;  and  though 
in  the  course  of  her  life  she  had  used  a  variety  of  names,  still,  as  the  banns 
had  been  published  in  the  name  of  her  mother,  and  as  it  was  not  upon  the 
evidence  demonstrated  to  be  other  than  the  true  name,  the  court  sustained 
the  marriage. 

*  R,  T.  BUUngkwnt,  3  M.  &  S.  250. 
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By  sect.  9,  mftrriages  not  had  within  three  months  afler  the  com- 
plete publication  of  bannS)  cannot  be  solemnized  without  republi- 
cation of  banns  on  three  several  Sundays  in  the  form  prescribed, 
unless  by  license. 

By  sect.  16,  the  father,  if  living,  of  any  party  under  twenty-one 
years  of  age,  such  parties  not  being  a  widower  or  widow ;  or  if  the 
fiither  shall  be  dead,  the  guardian  of  the  person  of  the  party  so 
under  age,  lawfuUy  appointed ;  and  in  case  there  shall  be  no  such 
gaardian,  then  the  mother  of  such  party,  if  unmarried ;  and  if  there 
shall  be  no  mother  unmarried,  then  the  guardian  of  the  person  ap- 
pointed by  the  Court  of  Chancery,  if  any,  shall  have  authority  to 
give  consent  to  the  marriage  of  such  party,  and  such  consent  is 
hereby  remiired  for  the  marriage  of  such  party  so  under  age,  unless 
there  shall  be  no  person  authorized  to  give  such  consent.  N.  The 
language  of  the  foregoing  section  is  merely  directorv ;  it  does  not 
proceed  to  make  the  marriage  void,  if  solemnized  without  consent. 
Ilenoe  where  a  marriage  was  solemnized  by  license,  the  man  being 
a  minor,  whose  father  was  living,  and  who  did  not  consent  to 
the  marriage;  it  was  holden,  that  the  marriage  was  nevertheless 
vaUd  (6). 

In  case  (c)  the  father  or  fathers  of  the  parties  to  be  married,  or  one 
of  them,  so  under  age,  shall  be  non  compos  mentis^  or  the  guardian, 
mother,  or  any  of  them  whose  consent  is  necessary  to  the  marriage 
of  such  party,  shall  be  non  compos  mentis^  or  in  parts  beyond  the 
seas,  or  shall  unreasonably,  or  from  undue  motives,  refuse  their 
consent  to  a  proper  marriage,  then  any  person  desirous  of  marrying, 
in  any  of  the  before-mentioned  cases,  may  apply,  by  petition,  to  the 
lord  chancellor,  master  of  the  rolls,  or  vice-chancellor,  who  are 
respectively  empowered  to  proceed  upon  such  petition  in  a  summary 
way;  and  in  case  the  marriage  proposed  shall  upon  examination 
appear  to  be  proper,  the  said  lord  chancellor,  &c.  shall  judicially 
declare  the  same  to  be  so ;  and  such  declaration  shall  be  as  effectuiJ, 
as  if  the  father,  or  guardian,  or  mother  of  the  person  so  petitioning, 
had  consented  to  such  marriage. 

Whenever  (d)  a  marriage  shall  not  be  had  within  thre^  months 
after  the  grant  of  a  license  bv  any  person  having  authority  to  grant 
such  license,  no  minister  shau  proceed  to  the  solemnization  of  such 
marriage  until  a  new  license  shall  have  been  obtained,  unless  by 
banns  duly  published. 

If  any  persons  (e)  shall  knowingly  and  wilfully  intermarry  in  any 
other  place  than  a  church,  or  such  public  chapel  wherein  banns  may 
be  lawfully  published,  unless  by  special  license,  or  shall  knowingly 
and  wilfully  intermarry  without  due  publication  of  banns,  or  license 
from  a  person  having  authority  to  grant  the  same,  or  shall  knowingly 

W  R.  ▼.  Birmingham^  8  B.  &  C.  29.  (e)  Sect.  22.    But  iee pott, 69t7  Will. 

(c)  Sect.  17.  IV.  c.  85. 

(d)  Sect.  19. 
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and  wilfully  consent  to  or  acquiesce  in  the  solemnization  of  such 
marriage  by  any  person  not  being  in  holy  orders,  the  marriages  of 
such  persons  shall  be  null  and  void. 

In  order  to  render  a  marriage  void  under  this  enactment,  it  must 
have  been  contracted  by  both  parties  with  a  knowledge  that  a  due 
publication  of  banns  had  not  taken  place.  Therefore,  where  the 
intended  husband  procured  the  banns  to  be  published  in  a  Christian 
and  surname  which  the  woman  had  never  borne,  but  she  did  not 
know  thht  fact  until  after  the  solenmization  of  the  marriage ;  it  was 
holden,  that  the  marriage  was  valid,  JR.  v.  WroxtoUy  4  B.  &  Ad. 640, 
and  3  Nev.  &  M.  712.  See  Wr^ht  v.  Eltcood,  1  Curt.  Ecc.  R.  662. 
3ut  in  Wiltshire  v.  Wiltshire^  3  Hagff.  (E.  R.)  333,  marriage  by 
banns  under  a  false  publication,  by  the  suppression  of  one  of  the 
husband's  Christian  names  by  which  he  was  known,  with  the  know- 
ledge and  coTisent  of  both  parties^  was  holden  void  under  this  22nd 
section.  The  marriage  of  parties  under  a  Ucense  from  a  person  not 
having  authority  to  grant  the  same,  is  not  void  {e)  under  this  sec- 
tion, unless  both  parties  knowingly  and  wilfully  intermarry  by  virtue 
of  such  license. 

If  any  valid  marriage  (/),  solemnized  by  license,  shall  be  pro- 
cured by  a  party  to  such  marriage  to  be  solenmized  between  per- 
sons, one  or  both  of  whom  shall  be  under  the  age  of  twenty-one 
years,  contrary  to  the  provisions  of  this  act,  by  means  of  such  party 
falsely  swearing  to  any  matter  to  which  such  party  is  hereinbefore 
required  personally  to  swear,  such  party  shall  forfeit  all  property 
accruing  from  the  marriage. 

In  order  to  preserve  (jg)  the  evidence  of  marriages,  and  to  make 
the  proof  thereof  more  certain  and  easy,  and  for  the  direction  of 
ministers  in  the  celebration  of  marriages  and  registering  thereof,  all 
marriages  shall  be  solemnized  in  the  presence  of  two  credible  wit- 
nesses, besides  the  minister  who  shall  celebrate  the  same ;  and  im- 
mediately after  the  celebration,  an  entry  thereof  shall  be  made  in 
the  register-book  kept  for  that  purpose,  in  which  it  shall  be  ex- 
pressed that  the  marriage  was  celebrated  by  banns  or  license,  and  if 
both  or  either  of  the  parties  married  by  license  be  under  age,  not 
being  a  widower  or  widow,  with  consent  of  the  parents  or  guardians, 
as  the  case  shall  be ;  and  such  entry  shall  be  signed  by  the  minister 
with  his  proper  addition,  and  also  by  the  parties  married,  and 
attested  by  such  two  witnesses ;  which  entry  shall  be  made  in  the 
form  therein  set  forth. 

This  act  does  not  extend  {h)  to  the  marriages  of  any  of  the  royal 
family ;  nor  to  any  marriages  (i)  amongst  the  people  called  Quakers^ 
or  amonsst  the  persons  professing  the  Jewisn  religion,  where  both 
the  parties  to  any  such  marriage  are  of  the  people  called  Quakers^  or 

(e)  Dormer  v.  WiUiamt,  I  Curt.  Ecc.  (g)  Sect.  28. 

R.  870.  (A)  Sect.  30. 

(/)  Sect.  23.  (i)  Sect.  31. 
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persons  professing  the  Jewish  religion  respectively ;  and,  lastly,  this 
statute  •  IS  confined  to  England.  It  seems,  that  to  prove  a  Jewish 
marriage,  it  is  not  sufficient  to  produce  witnesses  who  were  present 
at  the  ceremony  in  the  synagogue ;  because  that  is  merely  a  ratifica* 
tion  of  a  previous  written  contract — such  contract,  therefore,  must 
be  adduced  and  proved.  Horn  v.  Noely  1  Campb.  61.  But  see  the 
elaborate  judgment  of  Sir  W,  Scatty  in  Linda  v.  Belisario^  1  Hagg. 
(C.)  227.  See  also  Goldsmid  v.  Bramer,  1  Hagg.  (C.)  324 ;  and 
Stat.  6  &  7  Will.  IV.  c.  85,  ss.  2,  4,  16,  39.  A  Jewess  may  give 
parol  evidence  of  her  own  divorce  in  a  foreign-countiy,  according  to 
the  ceremony  and  customs  of  the  Jews  there.  Uaner  v.  Liidy 
Lanesbarauffh^  Peake^s  N.  P.  G.  17.  Lord  Kenyon,  C.  J.  In  Moss 
V.  Smitkf  1  Man.  &  Gr.  232,  3,  to  prove  a  Jewish  divorce  in  Eng- 
land, it  was  holden  necessary,  by  Erskiney  J.,  that  the  written  docu- 
ment of  divorce  delivered  by  the  husband  to  the  wife  should  be 
produced.  According  to  the  evidence  of  the  high  priest  of  the 
German  Jews  in  England,  this  document  is  the  operative  part  of  the 
ceremony,  which  must,  however,  take  place  in  the  presence  of  the 
high  priest  and  ten  other  persons.  Where  plaintiff  and  his  wife 
were  Quakers,  proof  of  a  marriage  according  to  the  forms  of  that 
society  was  received  without  objection.  Deane  v.  Thomas^  M.  & 
Malk.  361,  Tenterden,  C.  J. 

In  consequence  of  a  decision  (jR.  v.  Northfield^  Doug.  658,)  which 
took  place,  confining  the  construction  of  Lord  Hardwicke^s  act, 
26  Geo.  II.  c.  33,  s.  1,  to  chapels  existing  at  the  time  of  passing 
the  act,  several  statutes  have  been  made,  from  time  to  time,  to  give 
validity  to  marriages  solemnized  in  chapels  erected  since  Lord  Hard- 
wicke's  act,  and  to  make  the  regist-ers  of  such  marriages  evidence. 
See  Stat.  21  Geo.  III.  c.  53 ;  44  Geo.  III.  c.  77 ;  48  Geo.  III.  c.  127 ; 
6  Geo.  IV.  c.  92.  Stat.  6  Geo.  IV.  c.  32,  11  Geo.  IV.  and  1  Will.  IV. 
c.  18,  relate  to  the  solemnization  of  marriages,  where  churches  are 
rebuilding  or  under  repair. 

By  Stat.  5  &  6  Will.  IV.  c.  54,  after  reciting,  that  marriages  be- 
tween persons  within  the  prohibited  degrees  are  voidable  only  by 
sentence  of  the  ecclesiastical  court  pronounced  during  the  lifetime 
of  both  the  parties  thereto,  it  is  enacted,  that  all  marriages  celebrated 
before  the  31st  August,  1835,  between  persons  vnthin  the  prohibited 
d^rees  of  affinity,  shall  not  be  annulled  for  that  cause  by  any  sen- 
tence of  the  ecclesiastical  court,  except  in  suits  depending  at  that 
time ;  provided  that  nothing  thereinbefore  enacted  shall  affect  mar- 
riages between  persons  within  the  prohibited  degrees  of  consan- 
gumity ;  and  by  sect.  2,  all  marriages  celebrated  after  that  time  be- 
tween persons  within  the  prohibited  degrees  of  consanguinity  or 
affinity,  are  made  absolutely  void.  This  act,  however,  does  not 
extend  to  Scotland  (/). 

A  soldier  on  service  (m)  with  the  British  army  in  St.  Domingo, 
in  1796,  being  desirous  of  marriage  vnth  the  widow  of  another  sol- 

(0  Sect.  3.  (m)  R,  v.  Bran^ton,  10  East,  282. 

c2 
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dier,  who  had  died  there  in  the  service,  and  both  parties  being 
desirous  of  celebrating  tlieir  nuuriaffe  with  effect,  they  went  to  a 
chapel  in  a  town  where  they  were,  and  there  the  cerem<^  was  per- 
formed by  a  person  appearing  there  as  a  priest,  and  officiating  as 
such ;  the  service  being  in  French,  but  interpreted  into  English  by 
one  who  officiated  as  clerk;  and  which  the  woman  understood  at 
the  time  to  be  the  marriage  service  of  the  church  of  England.  After 
this  they  cohabited  together  as  man  and  wife  for  eleven  years,  until 
the  death  of  the  husband.  Qn  a  question  as  to  the  settlement  of 
the  woman,  a  doubt  was  raised  whether  the  marriage  was  vadid. 
The  court  of  B.  R.  were  clearly  of  opinion  that  it  was  a  valid  mar- 
riage, whether  it  was  to  be  considered  as  a  marriage  celebrated  in 
a  place  where  the  law  of  England  prevailed,  or  as  a  marriage 
according  to  the  law  of  St.  Domingo,  whatever  that  might  be. 
Upon  the  former  ground,  inasmuch  as  there  was  a  contract  per 
verba  de  prcesenti,  which  contracts  were  binding  on  the  parties 
before  Lord  Hardwicke'^s  act,  w^ich  did  not  affect  the  present  case, 
this  being  a  marriage  beyond  seas,  and  because  the.  marriage  was 
celebrat^  by  a  person  who  publicly  assumed  the  office  of  a  priest, 
and  appeared  habited  as  such ;  upon  the  latter  ground,  because,  upon 
the  facts  stated,  every  presumption  must  be  made  in  favour  of  its 
validity,  according  to  the  law  ot  the  countrv  where  it  was  celebrated ; 
the  marriage  ceremony  having  been  pern>rmed  there  in  a  proper 
place,  and  by  a  person  officiating  as  one  competent  to  perform 
that  function,  and  more  especialfy  as  it  had  been  followed  by  a 
cohabitation  between  the  parties,  as  man  and  wife,  for  eleven 
years. 

The  canon  law  is  the  general  law  throughout  Europe,  as  to  mar- 
riages, except  where  that  has  been  altered  by  the  municipal  law  of 
any  particular  place.  Before  Lord  Hardwicke's  act,  marriages  in 
this  country  were  always  governed  by  the  canon  law.  That  statute 
did  not  follow  British  subjects  to  our  foreign  settlements ;  hence,  it 
has  been  hoIden(n),  that  a  marria^  between  two  British  subjects, 
solemnized  by  a  Uatholic  priest  at  Madras,  according  to  the  rit^  of 
the  Catholic  church,  followed  by  cohabitation,  is  valid,  although 
without  the  license  of  the  governor,  which  it  had  been  uniformly 
the  practice  to  obtain ;  for  tnat  does  not  alter  the  law,  which  the 
parties  carried  with  them.  Marriages  in  Scotland  (o),  and  beyond 
sea(p),  by  the  law  of  England,  remain  in  the  same  state,  as  if  the 
marriage  act  had  not  been  passed.  So  a  marriage  in  Ireland  by  a 
clergyman  of  the  church  of  £2ngland  in  a  private  house,  was  held  (9) 
valid,  although  no  evidence  was  given  that  any  license  had  been 
granted  to  the  parties. 

By  stat.  4  Geo.  iV.  c.  91,  s.  1,  after  reciting,  that  it  is  expedient 

(n)  Lauiour  ▼.  Tentdale^  8  Taunt.  830.  R.  429. 

(o)  Dalrymph  v.  Dalrymple,  2  Hagg.  (q)  Smith  v.  Mtuncett,  Ry.  &  Moody, 

Con.  R.  54.  N.  P.  C.  80. 
{p)  Hm-ford  v.  Morris,  2  Hagg.  Con. 
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\6  relieye  the  minds  of  his  Majesty's  subjects  from  any  doubt  con- 
cerning the  validity  of  marriages  solemnised  by  a  minister  of  the 
church  of  England,  in  the  chapel  or  house  of  any  British  ambas- 
sador or  minister  residing  within  the  country  to  the  court  of  which 
he  is  accredited,  or  in  the  chapel  belonging  to  any  British  factory 
abroad,  or  in  the  house  of  any  British  subject  residing  at' such  fac- 
tory, as  well  as  from  any  possibility  of  doubt  concerning  the  vali- 
dity of  marriages  solemnized  within  the  British  lines  by  any  chaplain 
or  officer,  or  other  person  officiating  under  the  orders  of  a  com- 
manding officer  of  a  British  army  serving  abroad,  it  is  declared  and 
enacted,  that  all  such  marriages  shall  be  deemed  to  be  as  valid  in 
law,  as  if  the  same  had  been  solemnized  within  his  Majesty's  domi- 
nions, with  a  due  observance  of  all  forms  required  by  law. 

The  marriage  of  an  officer  celebrated  by  a  chaplain  of  the  British 
army  within  me  lines  of  the  army,  when  serving  abroad,  is  valid  (g) 
under  this  statute,  though  such  army  is  not  serving  in  a  country  in 
a  state  of  actual  hostility;  and  though  no  authonty  for  the  mar- 
riage was  previously  obtained  from  the  officer^s  superior  in  com- 
mand. 

Heretofore  marriages  could  have  been  solemnized,  except  by  spe* 
cial  license,  only  in  parish  churches  or  chapels,  according  to  the  rites 
of  the  church  of  England;  but  now,  by  stat.  6  &  7  Will.  IV.  c.  85, 
which  took  effect  on  1st  July,  1837,  and  w^s  explained  and  amended 
by  stat.  7  Will.  IV.  and  1  Vic.  c.  22,  marriages  may  be  solenmized 
in  any  certified  place  of  religious  worship  duly  registered,  or  at  the 
office  of  the  superintendent  registrar,  according  to  any  form  and 
ceremony  the  parties  may  see  fit  to  adopt ;  provided  they  pay  strict 
attention  in  conforming  to  the  regulations  prescribed  by  the  act ;  of 
which  the  following  are  most  dedervingof  remark: — 1st,  The  notice  (r) 
of  marriage  to  the  superintendent  registrar.  As  this  notice  is  tQ 
be  read  at  the  meeting  of  guardians  («),  or  suspended  in  the  super-: 
intendent  registrar's  office  (^,)  it  has  (u)  an  effect  similar  to  the  pub- 
lication of  banns.  2ndly,  The  certificate  (or),  which  S,  R.  is  ^mr 
powered  to  issue,  if  there  be  no  lawful  impediment  shown.  By  stat.. 
3  &  4  Vic.  c.  72,  s.  1,  no  certificate  can  be  granted  for  a  marriage 
out  of  the  district  in  which  one  of  the  parties  dwells,  unless  the 
pirtv  make,  by  indorsement  on  the  notice,  the  declaration  required 
by  tne  second  section,  the  form  of  which  is  given  by  the  schedule  to 
this  act.  Srdly,  Where  the  marriage  is  by  Ucense  which  S.  R.  is 
empowered  to  grant  (y),  care  must  be  taken  as  to  the  consent ;  for 
the  like  consent  (^)  is  required  to  marriages  solenmized  by  license 
under  this  act  as  before.  The  12th  section  directs  what  acts  are 
required  before  license  can  be  granted.    The  licenses  by  archbishop 


(q)  WaldegniTe  Peerage,  4  CI,  &  ¥1.  («)  7  WilL  IV.  &  1  Vic.  c.  22,  s.  36. 

(*)  6&7  WiU.  "~       "         " 
)  6  &  7  WUl.  IV.  c.  85,  8.  4.  (y)  Rid.  f.  11. 


649.  (*)  6  &  7  Will.  IV.  c.  85,  «.  7. 

(r)  6  &  7  WUl.  IV.  c.  85,  s.  4.  (y)  Rid.  f.  11. 

(t)  Ibid.  8.  6.  (4  Ibid.  8.  10. 


(0  7  WiU.  IV.  &  1  Vic,  c.  23,  8.  24. 
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of  Canterbury,  proper  officers,  and  surrogates  are  left  untouched  (;7)* 
4thly,  Time. — Twenty-one  days  (a)  must  elapse  after  day  of  entry  of 
notice,  if  no  license ;  if  license,  seven  days  (a)  before  marriage  can  be 
solemnized.  If  three  months  (6)  are  suffered  to  elapse  after  notice, 
without  marriage,  a  new  notice  must  be  given.  The  old  hours  are 
to  be  observed,  during  which  the  marriage  can  be  solemnized,  viz. 
between  eight  and  twelve  in  the  forenoon.  6thly,  The  marriage 
must  be  solemnized  as  the  act  directs  (c) ;  1,  with  open  doors ; 
2,  between  the  stated  hours;  3,  in  presence  of  registrar  and  wit- 
nesses ;  if  at  office,  presence  of  S.  R.  also  is  required ;  4,  in  some 
part  of  the  ceremony  the  declaration  before  the  witnesses  in  the 
form  prescribed ;  lastly,  there  must  be  no  lawful  impediment.  If 
these  particulars  be  not  duly  observed,  the  marriage  is  made  void  (d) ; 
but  if  they  are  strictly  attended  to,  the  marriage  is  as  good  (e)  and 
cognizable  in  like  manner  as  a  marriage  before  this  act,  according 
to  the  rites  of  the  church  of  England.  In  the  case  of  a  fraudulent 
marriage,  the  guilty  party  forfeits  all  property  accruing  from  the 
marriage,  under  a  provision  (/)  similar  to  that  contained  in  the  4 
Geo.  I V .  c.  76,  s.  23.  But  the  new  law  extends  only  to  England  (g) ; 
and  does  not  extend  to  the  marriage  of  any  of  the  royal  family. 
Quakers  and  Jews  (A)  may  contract  and  solemnize  marriages  ac- 
cording to  usage  as  before,  provided  both  parties  are  Quakers  or 
Jews,  and  the  notice  to  registrar  has  been  given  and  his  certificate 
issued.  As  to  the  registers  of  marriages,  the  reader  should  be 
apprized  that  so  much  of  the  stat.  52  Oeo.  III.  c.  146,  and  4  Geo.  IV. 
c.  76,  as  relates  to  the  registration  of  marriages,  has  been  repealed 
by  stat.  6  &  7  Will.  IV.  c.  86  (i),  which  took  effect  on  the  same  day 
as  the  preceding  marriage  act,  (6  &  7  Will.  IV.  c.  85,)  and  which 
is  to  be  taken  as  part  of  it,  as  fully  as  if  incorporated  with  it  (A). 

Proofs  of  adultery  must  in  many  cases  be  in  some  degree  pre- 
sumptive; real  and  direct  proof  of  the  fact  is  not  always  to  be 
expected;  therefore  the  question  in  these  cases  will  be,  whether 
there  is  evidence  of  such  near,  such  approximate  acts,  that  there 
must  be  a  legal  presumption  of  the  adultery  (I).  The  confession  of 
the  wife  is  not  evidence  against  the  defendant ;  but  conversations 
between  her  and  the  defendant  may  be  given  in  evidence  (m).  So 
letters  written  to  her  by  the  defendant  are  evidence  against  him ; 
but  the  wife's  letters  to  the  defendant  are  not  evidence  for  him. 
In  a  case  where  the  plaintiff  and  his  wife  were  servants  (/i),  and 

(z)  6  &  7  WiU.  IV.  c.  85,  8.  ].  (/)  See  Wood  ▼.  Wood,  4  Hagg.  £oc. 

(a)  Sect.  14.  R.  138,  n. 

(b)  Sect.  15.  (m)  Biker  v.  Morley,  M.  D.  London 

(c)  Sect.  20.  Sittings,  30  Jtine,  1741,  Lee,  Ch.  J.,  spe- 

(d)  Sect.  42.  cialjnry.     Verdict  for  defendant.    BulL 

(e)  Sect.  35.  N.  P.  28,  S.  C. 

(/)  Sect.  43.  (n)  Bdwardev.  Crock,  4  Esp.  N.  P.  C. 

{g)  Sect.  45.  39 ;   Kenyon,  C.  J.,  Trelawney  v.  Cole- 

(A)  Sect  2.  man,  1  B.  &  A.  90,  S.  P. ;  and  2  Stark. 

(t)  Explained  and  amended  by  stat.  7  191.    But  in  this  case  the  husband  and 

WiU.  IV.  &  1  Vic.  c.  22.  wife  were  not  serrants. 
(k)  6  &  7  WiU.  IV.  c.  85,  sect.  44. 
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necessarily  living  apart  in  different  families,  Lord  Kenyan^  C.  X,  was 
of  opinion,  that  letters  written  by  the  wife  to  her  husband,  before 
any,  suspicion  of  the  adultery,  might  be  read  as  evidence  of  the  con- 
nubial affection  which  subsisted  between  the  plaintiff  and  his  wife, 
observing,  at  the  same  time,  that,  before  he  admitted  the  letters  to 
be  read,  he  should  require  strict  proof  when,  and  under  what  cir- 
cumstances, they  were  written,  in  order  to  show  that  at  this  time 
there  was  not  any  suspicion  of  misconduct  in  the  vrife ;  and  in  Willis 
V.  Bernard^  8  Bing.  376,  the  letter  of  the  wife  to  a  third  person  was 
admitted,  to  show  the  state  of  the  wife^s  feelings  at  the  time  it  was 
written,  although  it  contained  a  statement  of  facts,  which  could  not 
¥rith  propriety  DC  submitted  as  evidence  to  a  jury ;  on  which,  how- 
ever,  the  judge  cautioned  the  jury,  telling  them  that  the  letter  was 
not  evidence  of  those  facts.  In  Winter  v.  Wrootf  1  M.  &  Rob.  404, 
Lyndhurst^  G.  B.,  permitted  a  witness  to  be  asked  getieraUy,  whe- 
ther the  wife  made  complaints  of  the  manner  in  which  her  husband 
treated  her. 

In  Scare  v.  Allen  (o),  a  witness  was  called  by  the  husband  to 
prove  the  representation  made  by  the  wife  to  him  of  the  place  to 
which  she  was  going  previously  to  her  elopement,  in  order  to  remove 
all  suspicion  of  connivance  on  the  part  of  the  husband.  The  Court 
of  King'^s  Bench  were  of  opinion  that  this  evidence,  being  part  of 
the  res  gesUB^  was  therefore  admissible. 


IV.  Of  the  Damages.     Costs, 


Thb  damages  riven  by  the  jury  in  this  action  are,  in  general,  pro- 
portioned to  the  degree  of  the  injury.  Circumstances  of  aggravation 
of  the  injury,  and  which  may  therefore  operate  as  an  inducement 
with  the  jury  to  rive  large  damages,  are,  the  plaintiff's  having 
lived  happily  with  nis  wife  before  her  connection  with  the  defend- 
ant (/>),  the  unblemished  character  and  antecedent  virtuous  beha- 
viour  of  the  wife,  a  provision  having  been  made  for  the  children  of 
the  marriage  by  settlement  or  otherwise,  and  other  similar  topics, 
which  the  extraordinary  circumstances  of  the  individual  case  may 
furnish.  Proof  is  frequently  adduced  of  the  defendant  being  a  man 
of  fortune,  by  calling  nis  banker  or  producing  a  settlement,  under 
which  he  may  be  entitled  to  any  estate,  real  or  personal.  But  in 
James  v.  Bvddington^  6  C.  &  P.  589,  Alderson^  J.,  rejected  evi- 
dence of  this  description,  observing  that  the  amount  of  the  defend- 
ant's property  was  not  a  question  m  the  cause. 

Circumstances  of  extenuation,  on  the  part  of  the  defendant,  and 
which  may  tend  to  the  mitigation  of  the  damages,  are  the  plaintiff  ^s 

(o)  Hoare  v.  Allen,  3  Esp.  N.  P.  C.  276.  {p)  Bull.  N.  P.  27. 
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ill  usage  or  unkind  treatment  of  his  wife ;  evidence  of  his  intolerable 
ill  temper,  of  his  having  turned  his  wife  out  of  his  house  (q)y  and 
refused  to  maintain  her,  &c.  previously  to  the  adulterous  inter- 
course ;  gross  negligence  or  inattention  of  the  plaintiff  to  his  wife's 
conduct,  with  respect  to  the  defendant  (r)  ;  the  wanton  manners  of 
the  wife,  or  first  advances  made  by  her  to  the  defendant  («)  ;  a  prior 
elopement  of  the  wife  and  adulterous  intercourse  with  another  per- 
son, or  having  had  a  bastard  before  marriage  (t) ;  because  by  brm^* 
ing  the  action  the  husband  puts  the  genend  behaviour  of  the  wife  m 
issue.  So  letters  written  bv  the  wue  to  the  defendant  before  his 
connection  with  her,  solicitmg  a  criminal  intercourse  (u),  &c.  may 
be  given  in  evidence.  But  the  defendant  will  not  be  permitted  1^ 
prove  acts  of  misconduct  of  the  wife  subsequent  to  the  commission 
of  the  act  complained  of  in  the  action  (x). 

In  a  case  (y)  (said  to  have  been  unprecedented)  where  the  wife 
was  dead  before  the  trial  of  the  action,  CoUridge^  Jn,  told  the  jury 
that  they  must  award  damages  for  the  loss  of  the  society  of  the  wife, 
&c.  down  to  the  time  of  the  death  only. 

It  has  been  supposed  that  in  this  action  a  new  trial  cannot  be 
granted  for  excessive  damages  {z)  ;  but  if  it  iq>pear  to  the  court, 
from  the  amount  of  the  damages  given,  as  compared  with  the  facts 
of  the  case  laid  before  the  jury,  that  the  jury  must  have  acted  under 
the  influence,  either  of  undue  motives  or  some  gross  error  or  miscon- 
ception on  the  subject,  the  court  will  think  it  their  duty  to  submit 
the  question  to  the  consideration  of  a  second  jury  (a).  So  if  the 
verdict  be  very  much  against  the  weight  of  evidence,  the  court  will 
grant  a  new  trial  on  payment  of  costs  (6).  With  respect  to  da- 
mages, however,  the  court  never  interferes  (c),  unless  they  are  very 
excessive,  or  a  strong  case  is  made  out  to  show  that  the  jury  have 
taken  a  perverted  view  of  the  matter. 

Costs. — If  the  damages  are  less  than  forty  shillings,  the  pUdntiff 
is  not  entitled  to  recover  costs,  unless  the  judge,  immediately  after 
trial,  certify  that  the  trespass  or  grievance  was  wilful  and  maucious. 
See  stat.  S  &  4  Vic.  c.  24,  s.  2,  post^  p.  37. 


{q)  BuU.  N.  P.  27. 

(r)  Per  Bulier,  J.,  in  DuberUy  t.  Gim- 
ning,  4  T.  R.  657. 

(#)  Per  Lord  EUenborouffk,  C.  J.,  in 
Gardiner  t.  JadU,  March  2,  1805,  Lon- 
don Sittings. 

(0  IZo^er/ffT.JfaMon,  Hereford,  1745, 
per  Willeg,  C.  J.,  Gilb.  Evid.  113,  ed. 
1761  ;  Bull.  N.  P.  296.  S.  C. 

(«)  Per  Lord  JTenyoii,  C.  J.,  Eltom  t. 
Faweett,  2  Esp.  N.  P.  C.  562. 


(s)  Per  Lord  Kenyan,  C,3.,  8.  C. 

(y)  WUton  T.  Webeter,  M.  D.  7  C.  & 
P.  198. 

{z)  See  Wilford  t.  Berkeley,  1  Burr. 
609  ;  Duberley  t.  Gunning,  4  T.  R.  651. 

(a)  ChamberiY.  Cauljieid,  6  East,  256. 

(b)  MeUm  r.  Tayhr,  3  Bingh.  N.  C. 
109  ;  3  Sc.  513. 

((•)  Per  Tmdal,  C.J.,  EdgeUy.  Franeie^ 
1  Man.  &  Or.  225.  N.  The  action  was 
for  f«lse  imprisonment. 
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I.  Of  the  Nature  of  an  Assault  and  Battery^  and  in  what  Cases 
an  Action  for  an  Assault  and  Battery  may  be  maintained. 

An  assault  is  an  attempt,  with  force  or  violence,  to  do  a  corporal 
injury  to  another,  as  by  holding  up  a  fist  in  a  menacing  manner  (a) ; 
strikmff  at  another  with  a  cane  or  stick,  though  the  party  striking 
misses  his  aim ;  drawing  a  sword  or  bayonet ;  throwing  a  bottle  or 
glass  with  intent  to  wound  or  strike ;  presenting  a  gun  at  a  person 
who  is  within  the  distance  to  which  the  gun  wiU  carry ;  pointing  a 
pitchfork  at  a  person  who  is  within  reach  (b) ;  or  by  any  other 
similar  act,  accompanied  with  such  circumstances  as  denote  at  the 
time  an  intention  (1)  (coupled  with  a  present  ability)  (c)  of  using 

(«)  Finch's  Law,  B.  3,  c  9 ;  1  Hawk,      and  Salk.  79. 
P.  C.  c  62,  ••  1.  (e)  See  Stephem  t.  Mpen,  4  C.  &  P« 

{b)  Gamtr  t.  8pari$,  6  Mod.  173,  4  j      349.     lUdal,  C.  J. 

(1)  Whether  the  act  shall  amount  to  an  assault,  must  in  every  case  be 
collected  from  the  intention.  Trespass  for  assault:  Plea,  son  assault 
demesne.  Replication,  de  injurid  sud  proprid.  The  defendant  and 
another  person  were  fighting,  and  the  plaintiff  came  and  took  hold  of  the 
defendant  by  the  collar,  in  order  to  separate  the  combatants,  whereupon 
the  defendant  beat  the  plaintiff.  The  plaintiff's  counsel  offering  to  enter 
into  this  evidence,  it  was  objected  on  the  other  side,  that  the  plaintiff  ought 
to  have  replied  this  matter  specially ;  but  Legge^  Baron,  overruled  the 
objection,  observing  that  the  evidence  was  not  offered  by  way  of  justifi- 
cation, but  for  the  purpose  of  showing  that  there  was  not  any  assault,  for 
it  was  the  quo  animo  which  constituted  an  assault,  which  was  matter  to  be 
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actual  violence,  asainst  the  person  of  another.  For  an  assault, 
which  is  considerea  as  an  inchoate  violence,  the  law  has  provided  a 
remedy  by  an  action  of  trespass  vi  et  armis^  at  the  suit  of  the 
injured  party,  for  the  recovery  of  damages  commensurate  to  the 
injury  sustained  (2). 

A  battery^  which  always  includes  an  assault  (d)^  is  an  injury 
inflicted  on  a  person  by  beating,  either  with  the  hand  or  an  instru- 
ment; or  by  throwing  water  (e)  on  a  person.  The  form  of  action 
prescribed  by  law,  in  the  case  of  battery,  is  the  same  as  that  in 
assault,  viz.  an  action  of  trespass  vi  et  armis.  In  order  to  maintain 
this  action,  it  is  immaterial  whether  the  act  of  the  defendant  be 
wilful  or  not  (3).  Hence  this  action  lies  against  a  soldier  who 
hurts  his  comrade  while  they  are  exercising,  unless  the  defendant 
can  show  such  circumstances  as  will  make  it  appear  to  the  court 
that  the  injury  done  to  the  plaintiff  was  inevitable  (/),  and  that  the 
defendant  was  not  chargeable  with  any  negligence :  the  merely 
pleading  that  the  defendwt  committed  the  injury  casualiter  et  per 
infortunium  et  contra  voluntatem  suam  is  not  sufficient,  for  no  man 
shall  be  excused  of  a  trespass,  unless  it  may  be  judged  utterly 
without  his  fault.  The  defendant  was  uncocking  a  mn  (^),  and 
the  plaintiff  standing  to  see  it,  it  went  off,  and  wounded  him :  it  was 
holden,  that  the  plamtiff  might  maintain  trespass. 

This  action  lies  not  only  against  him  who  commits  the  injury, 
but  against  him  also  at  whose  command  it  is  done  (A)  :  hence  if  A. 
command  B.  to  beat  another  person,  and  B.  does  it  accordingly, 


{d)  Temes  de  la  ley,  Battery,  Com.  (f)  Wtaoer  t.  Ward^  Hob.  134. 

ig.  Battery.  Qf)  Underwood  t.  HewiOHi  Str.  5. 

(0  PurnU  T.   Hornet  3  Nev.    &  P.  (A)  1  Roll.  Abrid.  555  (V.),  pi.  2. 


left  to  a  jury.  Griffin  v.  Parsons,  Gloucester  Lent  Assizes,  1754« 
MSS.  **  No  words  can  amount  to  an  assault,  though,  perhaps,  they  may 
in  some  cases  serve  to  explain  a  doubtful  action ;  as  if  a  man  were  to  lay 
his  hand  upon  his  sword,  and  say,  '  If  it  were  not  assize  time,  he  would 
not  take  such  language.'  These  words  would  prevent  the  action  from 
being  construed  an  assault,  because  they  show  he  had'  no  intent  to  do 
him  any  corporal  hurt  at  that  time."     Bull.  N.  P.  15. 

(2)  For  the  law  relating  to  indictments  for  assault  and  battery,  see  1st 
Hawk.  P.  C.  ch.  62,  s.  1,  2;  1st  East's  P.  C.  ch.  8,  s.  1.  The  party 
injured  may  proceed  by  action  and  indictment  for  the  same  assault,  and 
the  court,  in  which  the  action  is  brought,  will  not  compel  the  plaintiff  to 
make  his  election,  to  pursue  either  one  or  the  other ;  for  the  fine  to  the 
king,  upon  the  criminal  prosecution,  and  the  damages  to  the  party,  in  the 
civil  action,  are  perfectly  distinct  in  their  natures. — Jones  v.  Clay,  I  Bos. 
&  Pul.  191.     But  see  stat.  9  Geo.  IV.  c.  31,  post,  p.  27. 

(3)  Neither  does  the  degree  of  violence  with  which  the  act  is  done  make 
any  difference.     Per  Le  Blanc,  J.,  3  East,  602. 
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A.  IB  guilty  of  the  trespass  as  well  as  B.  Although  the  plaintiff 
declares  for  an  assault  and  battery,  yet  he  may  recover  for  the 
assault  only  (i).  Although  a  plaintiff  has  been  indicted  for  a  felo- 
nious assault,  by  stabbing,  and  acquitted^  the  party  injured  may, 
notwithstanding,  sue  him  for  damages  in  a  civil  action,  if  there  haa 
not  been  any  collusion  in  procuring  the  acquittal  (J)  ;  and  the  same 
rule  holds  after  indictment  and  conviction  (k). 

But  by  Stat.  9  Geo.  IV.  c.  31,  s.  27,  persons  convicted  of  un- 
lawfully assaulting  or  beating,  may  be  compelled,  by  two  justices  of 
the  peace,  to  pay  a  fine  and  costs,  not  exceeding  51. ;  but  if  the 
justices  shall  deem  the  offence  not  to  be  proved,  or  shall  find  the 
assault  or  battery  to  have  been  justified,  or  so  trifling  as  not  to 
merit  anv  punishment,  and  shall  accordingly  dismiss  the  complaint, 
they  shall  forthwith  make  out  a  certificate  under  their  hands, 
stating  the  fact  of  such  dismissal ;  and  by  sect.  28,  such  certificate, 
or  in  case  of  conviction,  payment  of  the  whole  amount  adjudged,  or 
suffering  imprisonment  in  lieu  thereof,  shall  be  a  bar  to  any  other 
proceeding,  civU  or  criminal,  for  the  same  cause.  Application  for 
this  certificate  must  be  made  directly  (Z) :  and  in  a  plea  to  an  action 
the  grounds  of  the  certificate  must  be  stated,  so  as  to  show  that  it 
is  a  bar  (m). 

This  action  must  be  commenced  within  four  years  next  after 
the  cause  of  action  (n). 


II.    Declaration, 


This  is  a  transitory  action  (o),  and  consequently  the  venue  may 
be  laid  in  any  county  (p),  except  where  it  is  otherwise  directed  by 
statute;  as,  where  the  action  is  brought  against  justices  of  the 
peace,  mayors,  or  baili&  of  cities,  or  towns  corporate,  head- 
Iboroughs,  port-reeves,  constables,  tithing-men,  churchwardens, 
overseers  of  the  poor,  &c.,  or  other  persons  acting  in  their  aid  and 
assistance,  or  by  their  command,  for  any  thing  done  in  their  official 
capacity ;  in  these  cases,  the  venue,  by  stat.  21  Jac.  I.  c.  12,  s.  5, 
must  be  laid  in  the  county  where  the  facts  were  committed,  other- 
wise the  jury,  who  try  the  cause,  shall  find  the  defendant  not  guilty, 
without  any  regard  to  any  evidence  given  by  the  plaintiff  touching 
the  trespass,  battery,  &c. 

The  provisions  of  the  preceding  statute  being  found  to  be  salu- 
tary, they  were  by  stat.  42  Geo.  III.  c.  85,  s.  6,  extended  to  all 
persons  holding  a  public  employment,  or  any  office,  station,  or  capa- 

(O  Lib.  Am.  Anno.  22,  foL  99,  pi.  60 ;  (m)  Sku»e  t.  DavU,  2  P.  &  D.  550 ; 

Bro.  Trespass,  pi.  40.  10  A.  &  E.  635. 

(J)  Crosby  t.  Ltng,  12  East,  409.  (n)  21  Jac.  I.  c.  16,  s.  3. 

{k)  Adm.  per  Cur.  8,  C.  (q)  litt.  Sect.  485. 

(Q  R.  T.  Bobhutm,  B.  R.  M.  T.  1840 ;  (p)  Corbett  t.  BameSf  Cro.  Car.  ii4. 

Law  Joomal,  N.  S.  toI.  10.  p.  9,  M.  C. 


28  ASSAULT  AND  BATTERY. 

city,  civil  or  military,  either  in  or  out  of  the  kingdom,  and  who,  by 
virtue  of  such  employment,  had  power  to  commit  persons  to  safe 
custody ;  provided  that,  where  any  action  shall  be  brought  against 
such  persons  in  this  kingdom  for  any  thing  done  out  of  this  king- 
dom, the  plaintiff  may  my  the  act  to  have  been  done  in  Westmin- 
ster, or  in  any  county  where  the  defendant  shall  reside.  Actions 
brought  against  any  persons  for  any  thin^  done  by  any  officer  of 
the  customs  (q)  or  excise  (r),  or  others  actmg  under  the  direction 
of  commissioners  of  customs,  in  execution  or  by  reason  of  their 
office,  must  be  laid  and  tried  in  the  county  where  the  fiicts  were 
committed.  The  day  is  not  material  («),  neither  is  the  plaintiff 
obliged  to  prove  that  the  fact  was  committed  on  the  day  laia  in  the 
declaration.  Proof  of  the  trespass  at  any  time  before  the  com- 
mencement of  the  action  is  sufficient.  An  assault,  being  one  entire 
individual  act,  cannot  be  committed  at  different  times,  and  conse- 
quently ought  not  to  be  stated  in  the  declaration  to  have  been  so 
committed.  In  trespass  and  assault,  it  was  alleged  in  the  declarar 
tion  (^),  that  the  defendant  on  such  a  day,  and  on  divers  other  days 
and  times  between  that  day  and  the  day  of  exhibiting  the  bill,  made 
an  assault  on  the  plaintiff;  the  deciaration  was  holden  bad  on 
special  demurrer.  But  where  the  declaration  stated  that  the  de- 
fendant assaulted  the  plaintiff  on  divers  days  and  times  (u),  it  was 
adjudged  good  on  special  demurrer  (4).  The  declaration  ought  to 
allege  the  fact  to  have  been  committed  vi  et  armis  and  contra 
pacem.  Doubts  seem  to  have  been  entertained,  whether  the  omis- 
sion of  these  words  was  matter  of  form  or  substance  at  the  common 
law.  But  now,  by  stat.  16  &  17  Gar.  II.  c.  8,  s.  1,  the  omission  is 
aided  after  verdict ;  and  by  stat.  4  Ann.  c.  16,  s.  1,  it  is  enacted, 
that  no  exception  shall  be  taken  in  any  court  of  record  of  the 
omission  of  vi  et  armis  and  contra  pacem^  except  the  same  shall  be 
especially  shown  for  cause  of  demurrer.  The  declaration  ought  to 
allege  the  commission  of  the  fact  positively,  and  not  by  way  of 
recital,  e,  g.  for  that  on  such  a  day  the  defendant  made  an  assault 


{q\  3  &  4  Wm.  IV.  c.  53, 1. 107.  oogniiing  MteheU  t.  Neale,  Cowp.  828. 

!r)  R,  («)  Arge99  t.  FreeloWf  2  Bos.  &  PuL 

#)  litt.  Sect.  485  ;  1  Inst.  283,  a.  425. 
(/)  Engluh  T.  Puner,  6  East,  395,  re- 


(4)  From  the  report  of  this  case  of  Burgess  v.  Freelove  it  appears  that 
the  Court  of  Common  Pleas  did  not  consider  Michell  v.  Neale,  Cowp. 
828,  as  a  sound  authority.  But  Lord  Ellenboroughf  C.  J.,  in  English  v. 
Purser f  took  a  distinction  between  the  words  **  made  an  assault,"  in 
Michell  V.  NealCy  and  the  word  "  assaulted,"  in  Burgess  v.  Freelove^  on 
the  ground  that  the  latter  might  mean  that  the  defendant  committed  so 
many  different  assaults  on  the  different  days,  admitting,  however,  that 
the  disUnction  was  very  nice.  This  distinction  certainly  was  not  ad- 
verted to  by  the  court  in  Burgess  v.  Freelove. 
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upon  the  plabtiff,  and  not  for  that,  whereas^  &c.  If  the  declara- 
tion contain  only  one  count  (x),  the  plaintiff,  after  proving  one 
asBaulty  cannot  waive  that,  and  proceed  to  give  evidence  of  another. 


III.  PUadingB. 

The  general  isBue  to  an  action  of  assault  and  battery  is  not 
guilty,  virhich  constitutes  a  proper  issue  in  case  the  defendant  has 
not  committed  the  injury  complained  of. 

On  the  general  issue,  not  ^ilty,  matter  of  justification  cannot  be 
given  in  evidence  in  mitigation  of  damages.  But  vrbere  an  action 
was  brought  against  the  captain  of  a  ship,  who  pleaded  not  guilty, 
the  defendant  cros&-examined  the  plaintiff's  witness  as  to  expres- 
sions used  by  the  plaintiff,  which  would  have  justified  the  imprison- 
ment, they  tending  to  raise  mutiny  and  disobedience ;  and  thoueh 
it  was  olnected  to  by  the  plaintiff,  the  evidence  of  what  was  said  by 
him  at  the  time  of  the  imprisonment  was  received  (^)  in  mitigation 
of  dama^ ;  for  every  thmg  that  passed  at  that  time  is  part  of  the 
transaction  on  which  the  plaintiff's  action  is  founded,  and  he  could 
not  be  surprised  by  this  evidence. 

By  Stat.  7  Jac.  I.  c.  6,  '^  In  any  action  upon  the  case,  trespass, 
battery,  or  false  imprisonment,  against  any  J.  P.,  mayor,  bailiff 
constable,  &c.,  for  any  thing  done  by  virtue  of  their  offices,  and 
against  all  others  acting  in  their  aid  or  assistance,  or  by  their  com- 
mand concerning  their  offices,  they  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.'"  This  statute  was  made  per- 
petual by  stat.  21  Jac.  I.  c.  12,  and  extended  to  chmrchwardens, 
overseers  of  the  poor,  and  others  acting  in  their  aid  or  by  their 
command.  See  similar  provisions  as  to  officers  of  customs  and 
excise,  3  &  4  Will.  IV.  c.  53,  s.  107.  Although  the  new  rules  of 
pleadinjg  do  not  disable  any  person  from  pleading  the  general  issue, 
and  giving  the  special  matter  in  evidence,  where  by  statute  he  may 
do  so ;  yet  it  is  required  by  R.  G.  {z)  1  Vic.  Trin.  Term,  that  in 
the  margin  of  the  plea  the  words  *•*•  by  statute""  shall  be  inserted, 
otherwise  such  plea  shall  be  taken  not  to  have  been  pleaded  by 
virtue  of  any  act  of  parliament ;  and  such  memorandum  shall  be 
inserted  in  the  margin  of  the  issue,  and  of  the  nisi  prius  record. 
But  the  plea  of  the  general  issue  ^'by  statute*'  cannot  (a)  be 
pleaded  t^ether  with  special  pleas. 

Money  cannot  be  paid  into  court  in  this  action.  Stat.  3  &  4 
Wai.  IV.  c.  42,  s.  21. 

(«)  Sitmie  T.  PrieUi,  1  Campb.  473.  (r)  4  Biiig.  N.  C.  816 ;  4  Mee.  &  Web. 

(y)  Bingham  t.  Gammat,  London  Sit-  3 ;  3  Ner.  &  P.  381 ;  8  A.  &  £.  279. 

tmgt,  5th  April,  1788,  coram  Btf//«r,  J.,  (a)  Legge  t.  Boyd,  C.  B.  M.  T.  1840 ; 

BnUer'i  N.  P.  5tii  ed.  17.  Law  Journal,  N.  S.  vol.  10.  p.  19. 
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Justification  in  Defence  of  Person. — If  the  plaintiff  was  the 
aggressor,  and  the  injury  of  which  he  complains  was  occasioned  by 
his  own  assault  on  the  defendant,  so  that  the  act  of  the  defendant 
became  necessary  for  the  defence  of  his  person,  the  action  cannot 
be  maintained  (b)  ;  because  the  law  will  permit  any  degree  of  vio- 
lence to  be  justified,  if  it  be  necessary  for  the  safety  of  the  person. 
This  defence  or  justification,  which  is  the  most  usual  in  this  action, 
and  which  is  technically  termed  son  assault  demesne^  must  be 
pleaded  specially  (c).  In  like  manner  a  defendant  may  justify  an 
assault  and  battery  in  the  defence  of  his  wife  (rf),  child  (5),  or  ser- 
vant (e)  (6).  So  a  wife  may  justify  in  defence  of  her  husband  (/), 
a  child  of  a  parent,  and  a  servant  in  defence  of  the  person  of  his 
master  (g).  Where  a  servant  justifies  in  defence  of  his  master,  it 
ought  to  be  alleged  in  the  plea  that  the  plaintiff  would  have  beat 
the  master,  if  the  servant  had  not  interposed.  In  trespass  (A), 
assault,  and  battery,  against  A.  and  B.,  A.  pleaded  son  assault,  and 
B.  pleaded  that  he  was  servant  to  A.,  and  that  the  plaintiff  having 
assaulted  his  master  in  his  presence,  he  in  defence  of  his  master 
struck  the  plaintiff.  On  demurrer,  the  plea  was  holden  ill ;  for  the 
assault  on  the  master  might  be  over,  and  the  servant  cannot  strike 
bv  way  of  revenge,  but  in  order  to  prevent  an  injury ;  and  the 
right  way  of  pleading  is,  that  the  plaintiff  would  have  beat  the 
master  if  the  servant  had  not  interposed  prout  ei  bene  licuit. 
Judgment  for  the  plaintiff. 

^^  If  a  person  comes  up  to  attack  me  and  I  put  myself  in  a  fight- 
ing attitude,  this  is  not  an  assault  on  my  part,  and  will  not  make 
out  for  that  person  a  plea  of  son  assault  demesne'*  (£). 

Justification  in  Defence  of  Possession, — So  a  defendant  may 
justify  m  defence  of  his  possession  (j) ;  as  if  A.  enter  the  close  of 
B.  unlawfully,  B.,  having  first  requested  (7),  A.  to  depart,  may,  on 
his  refusal,  justify  laying  his  hand  on  A.  in  order  to  remove  him  (%). 

(b)  Cockcrqft  v.  Smithy  Salk.  642.  per  Cur.  in  Ld.  Raym.  62,  and  Salk,  407. 

(c)  1  Inst.  282,  b,  283,  a.  (A)  Barfoot  v.  Reynolds  and  another, 

(d)  2  Roll.  Ab.  546,  (D.)  pi.  18 ;  Bro.  Str.  953. 
Trespass,  pi.  128.  (t)  Per  Lyndkurgt,  C.  B.,  Moriarty  y. 


(e)  2  RoU.  Abr.  546,  (D.)  pi.  2.  Brooket,  6  C.  &  P.  685. 

If)  Leward  t.  Bcuely,  Ld.  Raym.  62.  0)  2  Roll.  Abr.  548,  (6.)  pi.  2. 

Q)  2  Roll.  Abr.  546,  (D.)  pi.  3.   Adm;  (k)  See  the  form,  2  Lutw.  1435. 


(5)  Clerk's  Assistant,  p.  90,  91. 

(6)  In  Leewerd  v.  BasileCy  Salk.  407  ;  Ld.  Raym.  62,  it  was  said  by 
the  court,  that  a  master  could  not  justify  an  assault  in  defence  of  his  ser- 
vant, because  the  master  might  have  an  action  per  quod  servitium  amisit ; 
which  opinion  is  adopted  in  Bull.  N.  P.  18. 

(7)  Every  impositio  manuum  is  an  assault  and  battery,  which  cannot  be 
justified  upon  account  of  breaking  the  close  in  law  without  a  previous 
Tequest.     Green  v.  Goddardy  Salk.  641. 
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It  must  be  observed,  that  B.  ought  not  to  begin  with  striking,  or 
offering  violence  to  A.  (Z),  for  the  law  in  the  first  instance,  merely 
allows  B.,  in  defence  of  his  possession,  to  lay  his  hand  gently  on  A. 
Hence  a  charge  of  beating,  wounding,  and  knocking  the  party  down, 
cannot  be  justified  by  a  plea  of  molliter  manus  tmposuit  (m).     If 
indeed  A.  should  forcibly  resist  the  endeavour  to  remove  him,  it 
will  then  be  lawful  to  oppose  force  to  force,  and  any  degree  of  vio- 
lence which  may  be  necessary  in  self-defence  will  be  justifiable.     If 
the  entry  of  the  dose  be  forcible,  as  by  breaking  down  a  ^te,  or 
the  like,  a  previous  request  is  unnecessary  (n) ;  for  acts  of  violence, 
on  the  part  of  the  trespasser,  may  be  instantly  opposed  by  such 
other  acts  of  violence  on  the  part  of  the  owner,  as  may  be  necessary 
for  the  immediate  defence  of  his  possession.     Trespass,  assault,  and 
battery,  with  a  stick  (o) :  the  defendant  pleaded  as  to  the  assault 
and  battery,  that  he  was  possessed  of  a  close,  and  that  the  plaintiff, 
with  force  and  arms  and  with  a  strong  hand,  as  much  as  in  him  lay, 
didattempt  and  endeavour  forcibly  to  break  into  and  enter  the  said 
close,  whereupon  the  defendant  resisted  and  opposed  such  entrance, 
and  defended  his  possession  as  it  Avas  lawful  for  him  to  do,  and  that 
if  any  injury  happened  to  the  plaintiff,  it  was  in  defence  of  the  pos- 
session of  the  close.     Replication,  de  injurid  suA  praprid  absque 
tali  causa,  and  issue  found  for  the  defendant.     A  motion  was  made 
to  enter  up  judgment  for  the  plaintiff,  notwithstanding  the  justifi- 
cation, which  was  found  for  the  defendant,  on  the  ground  that  the 
plea  could  not  be  supported,  on  the  authority  of  Jones  v.  Tresilian, 
1  Mod.  36,  where  Twisden^  J.,  said, "  You  cannot  justify  the  beating 
of  a  man  in  defence  of  your  possession,  but  you  may  say  that  you 
did  molliter  manus  imponere;'  &c.     The  case  having  been  argued. 
Lord  Kenyon^  C.  J.,  said,  that  the  plaintiff  could  not  succeed  m  his 
application,  unless  he  could  show  that  the  words  molliter  manus 
imposuit  were  mere  technical  words ;  that  a  party  might  resist  and 
oppose  force  by  force,  ii^ defence  of  his  possession,  if  necessary; 
if  the  resistance  were  excessive,  the  plaintiff  might  show  that  in 
a  new  assignment.     Laurence,  J.,  said,  '^  that  the  general  form  of 
pleading  had  been  by  molliter  manus  imposuit^  and  on  this  ground 
that  the  defendant  ought  not,  in  the  first  instance,  to  begin  with 
striking  the  plaintiff,  but  the  law  allows  him  either  in  deience  of 
his  person  or  possession  to  lav  his  hand  on  the  plaintiff,  and  then 
he  may  say,  if  any  further  mischief  ensued,  it  was  in  consequence 
of  the  plaintiff's  own  act ;  so  that  the  battery  follows  from  the  re- 
sistance.   But  it  does  not  necessarily  follow  from  any  thing  stated 
in  this  plea,  that  the  defendant  did  more  than  gently  lay  his  hands 
on  the  plaintiff  in  the  first  instance;   and  if  not,  this  plea  may 
stand  consistently  with  the  authorities."     Rule   discharged.     In 
framing  justifications  in  defence  of  possession,  it  is  not  necessary 

(0  2  Inst  316.  (it)  OreenY.  Goddard,  Salk.  651. 

(m)  Ortfforyand  Wife  y.  HUl^  8  T.  R.  (o)  Weaver  t.  Buihf  8  T.  R«  78. 
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for  the  defendant  to  set  forth  the  particulars  of  his  title ;  it  is  saF> 
ficient  to  state  that  defendant  was  possessed^  &e.,  for  this  is  merely 
an  inducement  and  conveyance  to  the  substance  of  the  plea.  Tres- 
pass of  assault,  battery,  and  wounding.  Plea  to  the  wounding, 
not  guilty  ( p),  and  to  the  assault  and  battery,  that  he  was  pos^ 
sessed  of  a  nouse  for  years;  that  the  plaintiff  entered  his  house, 
and  would  have  thrust  him  out  of  possession  thereof,  whereupon  he 
moUiter  mantis  impasuity  to  put  him  out,  and  the  harm,  if  any  done, 
was  in  defence  of  his  own  possession.  On  demurrer,  it  was  con- 
tended, that  the  defendant  ought  to  have  set  forth  particularly, 
who  made  the  lease,  when  it  was  made,  and  for  how  many  years ; 
but  the  court  held  the  plea  good ;  for  the  statement  of  the  po»- 
session  for  years  was  only  an  inducement  and  conveyance  to  the 

{'ustification,  the  substance  of  which  was,  that  he  offered  to  thrust 
um  out  of  the  possession  of  his  house,  and  that  the  title  or  interest 
not  coming  in  question,  it  was  not  necessary  that  the  allegation 
should  be  as  certain  as  where  a  claim  was  maide  by  the  defendant. 
The  observations  which  have  been  made  in  respect  of  the  defence 
of  real  property,  apply  also  to  the- defence  of  personal  property,  for 
the  protection  of  wluch  the  law  will  not  permit  violence  to  be 
offered  in  the  first  instance ;  and  although  it  be  not  necessary  in 
this  case  to  request  the  person  who  has  taken  the  property  to  re- 
store it,  yet,  imless  such  property  is  seized,  or  attempted  to  be 
seized,  forcibly^  the  owner  cannot  justify  any  thing  more  than  gently 
laying  his  hands  on  the  trespasser  in  order  to  recover  it. 

Justifications  by  Officers  executing  Process.— ^In  like  manner  a 
sheriff's  officer  cannot  justify  any  act  more  than  laying  his  hand  on 
another  for  the  purpose  of  executing  legal  process,  unless  acts  of 
violence  become  necessary  by  a  resistance  on  the  part  of  the  person 
apprehended,  or  an  endeavour  to  rescue  himself  (9).  A  battery 
cannot  be  justified  by  showing  an  arrest  merely  (r),  because  an 
arrest  may  be  made  without  touching  ^e  person,  as  if  a  bailiff 
comes  into  a  room  where  the  defendant  is,  and,  having  locked  the 
door,  tells  him  that  he  is  arrested,  that  is  an  arrest ;  for  the  defen- 
dant is  in  the  custody  of  the  officer.  In  consequence  of  this  deci- 
sion it  was  doubted,  whether  a  defendant  could  justify  a  battery  by 
stating  that  he  gently  laid  his  hands  on  the  plaintiff;  but  this  mode 
of  pl^ding  was  adjudged  to  be  good,  in  Titley  v.  Foxall^  Willes, 
688.  And  in  Tottage  v.  Petty,  Oa.  Temp.  Hardw.  358,  and  MSS., 
where  to  trespass  for  ^psault  and  battery,  the  defendant  as  to  the 
assault  and  battery  pleaded,  that  the  plaintiff  entered  his  house 
without  his  leave,  and  there  disturbed  nim ;  whereunon  the  defen- 
dant requested  the  plaintiff  to  quit  his  house,  ana  because  the 
plaintiff  would  not,  the  defendant  gently  laid  his  hands  on  the 

(jp)  Skevill  T.  Avery,  Cro.  Car.  138.  fully  rq>orted. 

(q)  Tnucoit  r,  drpenier  and  Man,  (r)  Hl^iomff  t. /oiief,  Ca^  Temp.  Hard. 

Lord  Raym.  229 ;  WUiianu  t.  Jona,  Sir.  298. 
1049,  and  Ca.  Temp.  Hard.  298,  more 
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plaintiff  to  thrust  him  out :  on  deinurrer,  the  case  of  Williams  v* 
Jones  was  cited  as  an  authority  to  show  that  this  plea  was  bad ; 
but  Lord  Hardtoickey  C.  J.,  said,  "  It  was  not  determined  by  us  in 
Williams  v.  Jones^  that  a  battery  could  not  be  justified  by  a  molliter 
manus  inqfosuit^  but  that  it  could  not  be  justified  by  merely  showing 
an  arrest."  The  court  were  clearly  of  opinion  that  the  plea  was 
good,  and  gave  judgment  for  the  defendant  (8).  Regularly,  when 
the  defendant  justifies  under  a  writ,  warrant,  precept,  or  any  other 
authority,  he  must  set  it  forth  in  his  plea  (s). 

Other  Jttstifications, — The  law  looks  with  an  indulgent  eye  on 
such  acts  of  discipline  as  are  necessary  for  the  preservation  of  social 
order.     Hence  a  master  may  moderately  correct  his  servant,  a 

E&rent  chastise  his  child,  and  a  schoolmaster  his  scholar  (t).  In 
ke  manner  an  officer  may  justify  the  moderate  and  reasonable 
correction  of  those  who  are  placed  under  his  command,  if  they 
disobey  his  orders;  and  under  particular  circumstances  a  person 
may  {u)  lay  hands  on  another,  in  order  to  serve  him  with  process. 
The  defendant  may  justify  even  a  maihem  (r),  if  done  by  him  as  an 
officer  in  the  army  for  disobeying  orders;  and  he  may  give  in 
evidence  the  sentence  of  the  council  of  war  upon  a  petition  against 
him  by  the  plaintiff;  and  if  by  the  sentence  the  petition  is  dis- 
missed, it  wOl  be  conclusive  evidence  in  favour  of  the  defendant. 
The  several  preceding  instances  of  justifications  must,  as  has  been 
observed  with  respect  to  the  justification  of  son  assault  demesne^  be 
pleaded  specially  (tr).  In  framing  these  pleas  care  must  be  taken 
that  the  battery  be  admitted  and  confessed ;  otherwise,  on  demurrer, 
the  plaintiff  will  be  entitled  to  judgment ;  for  it  is  a  rule  of  plead- 
ing that  the  party  justifjring  must  show  and  admit  the  fact.  The 
&ct  admitted  must  also  amount  in  law  to  a  battery  by  the  defendant^ 
otherwise  it  will  not  be  tantamount  to  an  admission,  and  the  plea 

(ff)  1  Inst.  283,  a ;  Mathewi  t.  Cory,  3  (v)  Lane  and  Degherg,  H.  11  Will.  III. 

Mod.  137,  138 ;  Carth.  73,  8.  C.  per  Treby,  C.  J.,  London  Sittings,  Salk. 

(0  Rastal's  Entr.  613,  pi.  18,  Ed.  2nd.  MS.  ;  Gilb.  £▼.  37,  Ed.  176]  ;  BoU.  N. 

(«)  ffarriton  t.  Hodgwn,  10  B.  &  C.  P.  19,  8,  C. 


445.  (to)  1  Inst.  282,  b. 


(8)  See  an  excellent  note  on  this  subject,  and  on  the  manner  of  plead- 
ing justifications  of  this  kind,  in  Green  v.  Jones,  1  Saund.  299,  5th  £d. 
1824.  "  An  officer  cannot  justify  more  than  the  assault,  by  virtue  of  the 
arrest,  without  showing  that  the  plaintiff  resisted  or  endeavoured  to  rescue 
himself,  unless  it  be  by  way  of  tnolUter  manus  imposuit,  and  in  that 
manner  he  may  justify  the  beating  without  showing  any  resistance  or 
attempt  to  rescue"  Bull.  N<  P.  19,  cites  Titley  y.  Foxall.  In  this 
case,  however,  as  well  as  in  the  case  of  a  plea  of  resistance,  or  an  attempt 
to  rescue,  it  is  competent  to  the  plaintiff  to  reply  an  unjustifiable  or  sub- 
sequent battery,  as  suggested  by  Kingsmil,  J.,  in  a  case  in  28  Hen.  VII. 
*'  Que  puis  eel  matter  de  ces  mains  le  defendant  batit  le  plaintiff."  See 
Domford's  note,  Willes's  Reports,  p.  17.  n.  (5). 
VOL.  I.  n 
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will  be  bad,  as  being  in  violation  of  the  preceding  rule ;  although 
the  defendant  might  have  succeeded,  if  he  had  pleaded  the  general 
issue.  The  following  case  will  illustrate  this  position : — Trespass, 
assault,  and  battery.  The  defendant  pleaded  that  he  was  nding 
on  a  horse  in  the  kind's  highway  (x),  and  that  his  horse  being 
frightened,  ran  away  with  him,  and  that  the  plaintiiF  was  desirea 
to  go  out  of  the  way,  and  did  not,  and  the  horse  ran  upon  the 

Elaintiff  against  the  defendant's  will.  On  demurrer,  the  plaintiff 
ad  judgment,  because  the  defendant  had  justified  the  battery, 
and  yet  had  not  confessed  that  which  amounted  to  a  battery  by 
himself;  for  if  the  horse  ran  away  against  the  will  of  the  rider, 
it  could  not  be  said,  with  any  colour  of  reason,  to  be  a  battery  in 
the  rider  (9) ;  it  was  admitted,  however,  by  the  court,  that  if  the 
defendant  had  pleaded  not  gmlty,  this  matter  might  have  acquitted 
mm  upon  evidence. 

Of  local  and  transitory  Justifications. — If  the  cause  of  the  jus^ 
tification  be  local  (y) ;  as  if  a  constable  of  a  town  in  another  county 
arrests  a  man  that  breaks  the  peace,  the  constable  may  traverse 
the  county  in  which  the  declaration  is  laid ;  but  he  must  not  only 
traverse  that  but  all  other  places,  savine  in  the  town  whereof  he  is 
constable  {z).  So  if  the  declaration  charge  the  defendant  with  an 
assault  and  battery  in  London,  if  the  defendant  justify  in  defence 
of  his  possession  at  Waltham,  in  Essex,  he  ought  to  traverse  every 
other  place  except  Waltham  (a).  To  traverse  the  parish  and  not 
the  county  will  be  bad  on  demurrer  (b).  If  the  matter  of  the  jus- 
tification be  transitory,  it  ought  to  follow  the  place  laid  in  the 
declaration  (c).  An  action  was  brought  for  a  battery  at  D.  (d), 
the  defendant  justified  under  the  command  of  certain  bailifis  ex- 
ecuting legal  procesis  flCt  S.  in  the  same  county.  The  plea  was 
holden  to  be  bad;  for  as  the  bailii&  have  authority  throughout 
the  whole  county,  the  cause  of  justification  was  not  local,  so  that 
the  defendant  ought  to  have  justified  in  the  same  place  in  which 
the  plaintiff  had  declared.  A  battery  in  his  own  defence  is  not 
local  («),  but  may  be  justified  in  every  place ;  consequently,  such 
a  justification,  according  to  the  preceding  rule,  must  follow  the 
place  laid  in  the  declaration.  If  a  justification  be  at  the  same 
time  and  place,  it  is  needless  to  aver,  that  it  is  the  same  trespass  (/). 

(«)  Gibbons  y.  PeppeTf  Salk.  637,  and  (c)  1  Inst.  282,  a.  b. 

Lord  Raym.  38.  (d)  Bridgwater  t.  Bytkway^  3  Ler.  1 13. 

(v)  1  Inst.  282,  a.  b.  (e)  Pur9etY.Hutehmff9,Cro.EUz.S42. 

fz)  Peacock  V,  Peacock,  Cro.  Eliz.  705.  (/)  Kmfftmd  ux.  t.  Pkippard,  Garth. 

(a)  Bridgwater  t.  Bythway,  3  Lev.  113.  28 1 . 
{b)  Johnecn  y.  Burton^  Cro.  Eliz.  860. 


(9)  If  A.  beats  the  horse  of  B.  whereby  he  runs  against  C,  A.  is  the 
trespasser,  and  not  B.  So  if  A.  takes  the  hand  of  B.  and  with  it  strikes 
C,  A.  is  the  trespasser,  and  not  B.  Per  Cur.  Salk.  638,  and  Ld.  Raym.  39. 
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Where  the  defendant  pleads  a  local  justification  (g\  the  plaintifi* 
may  vary  in  his  replication,  either  in  time  or  place»  from  the  time 
or  place  laid  in  the  declaration,  and  it  wiU  not  be  a  departure.  To 
an  action  for  an  assault  and  battery,  the  defendant  may  plead  not 
guilty  within  four  years  next  after  tne  cause  of  action  (A) ;  but  if  he 
mistakes  the  limitation  of  time,  and  pleads  not  guilty  within  six 
years,  the  plea  will  be  bad  on  demurrer  (i).  This  demurrer  must 
be  special  {j). 

Of  the  Rq}lication. — The  usual  replication  to  the  preceding  jus- 
tifications, where  they  consist  merely  of  matter  of  fact,  triable  by 
the  country,  as  son  assatdt  demesne^  is,  that  the  defendant  com- 
mitted the  trespass  of  his  own  wrong,  and  without  the  cause  alleged 
by  him  in  his  plea.  This  is  termed  a  replication  de  iryttrid  sua  pro- 
pri&  absque  tali  causd.  If  the  defendant  pleads  son  assault  de- 
mesne (A),  and  the  plaintiff  can  justify  it,  such  justification  ought  to 
be  [deaded  specially ;  for  it  cannot  be  given  in  evidence  under  the 
general  r^hcation  of  de  injuria  sud  proprid.  On  the  general  re- 
plication of  de  injwrid  sud  praprid  to  son  assault  demesne  (Z),  the 
plaintiff  camiot  give  in  evidence  a  battery  at  a  day  and  place  dif- 
ferent from  that  laid  in  the  declaration.  Hence  if  there  were  two 
assaults,  one  of  which  the  defendant  can  justify,  and  the  other 
not  (»t),  the  plaintiff  must  new  assign  the  assault  for  which  he 
brought  his  action  (10),  otherwise  the  defendant  will  be  entitled 
to  a  verdict  cmi  his  justification.  Where  the  plaintiff  declares  on  a 
single  act  of  assault  and  battery  (n),  to  which  the  defendant  pleads 
son  assatdt  demesne^  the  plaintiff  cannot  reply  de  iiyurid  sua  pro- 
pridj  and  also  new  assign  that  the  defendant  beat  the  plaintiff  in  a 
more  violent  manner  than  was  necessary  for  the  defence  of  himself; 
because  such  replication  and  new  assignment  constitute  in  effect  a 
double  replication,  which  is  not  allowed  by  the  rules  of  pleading. 
Where  the  defendant  pleaded  (o)  that  the  plaintiff  was  defendant's 

(^)  8erk  t.  Darfordy  Ld.  Raym.  120,  C.  51. 
and  Lntw.  1435.  (/)  Doums  t.  Shynuher,  1  Brownl.  R. 

(A)  21  Jac.  I.  c.  16,  8.  3.  233. 

(i)  Biaekmore  t.  lidderly,  Salk.  423,  (m)  2RoU.Abr.680,(C.)pl.3;  WaUby 

and  Lord  Raym.  1099.  ▼.  Oakley,  London  Sittings  after  M.  T.  40 

0')  Marfadien  t.  OHoant,  6  East,  388.  Geo.  III.  MSS.  S.  P.  per  Kenyan,  C.  J. 

{k)  King  and  ux.  y.  PMppard,  Carth.  (n)  Fyanis  t.  Morrii,  10  East,  81,  n. 

281 ;  Webber  y.  jAvereueh^  1  Ptake  Add.  (o)  Pennr.  Ward,  2  Cr.  M.  &  R.  338. 


(10)  "U  there  were  two  batteries  on  one  day,  and  the  one  were  on 
the  plaintiff's  own  assault,  and  the  other  not,  if  Uie  defendant  will  justify 
one  de  son  assault  demesne^  the  plaintiff  may  make  a  new  assignment  of 
the  other  battery/'  per  Cur,  in  Elwis  v.  Lombe^  6  Mod.  120.  A  new 
assignment)  however,  in  these  cases,  is  only  necessary  where  there  is  but 
one  count  in  the  declaration ;  for  if  the  declaration  contain  as  many 
counts  as  there  were  assaults,  &c.,  and  some  of  them  cannot  be  justified, 
the  plaintiff  may  prove  those  without  a  new  assignment.    Bull.  N.  P.  17. 

D  2 
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apprentice^  and  conducted  himsdf  improperly,  wherefore  defendant 
moderately  chastised  him  ;  the  replication  de  injuria  was  holden  to 
put  in  issue  only  the  cause  alleged  in  the  plea,  (that  is,  whether 
the  plaintiiF  misconducted  hims^  as  an  apprentice,)  and  not  the 
moderation  of  the  punishment. 


IV.  Verdict  and  Judgment, 

Damages  may  be  given  in  this  action  not  merely  for  the  corporal 
injury,  which  in  many  cases  may  be  very  small,  but  also  for  the 
degrading  insult  with  which  it  is  accompanied.  A  libel  written  by 
the  plaintiff  against  the  defendant  may  be  given  in  evidence  (p)  by 
the  defendant  m  mitigation  of  damages,  although  a  cross  action  be 
pending  for  the  libel.  Against  joint  trespassers  there  can  be  but 
one  satisfaction  (^),  and,  therefore,  if  they  are  sued  in  one  action, 
although  they  sever  in  pleas  and  issues,  yet  one  jury  shall  assess 
damages  for  all ;  and  if  all  the  issues  are  found  for  the  plaintiff,  the 
jurors  ought  not  to  sever  the  damans ;  for,  if  they  do,  the  verdict 
will  be  vicious  (11).  Aiid  if,  in  such  case,  judgment  be  entered  for 
the  separate  damages,  such  judgment  will  be  erroneous  (r).  But, 
before  judgment,  the  defect  of  the  verdict  may  be  cured,  by  the 
entry  of  a  nolle  prosequi  against  all  the  defendants,  except  one,  and 
taking  judgment  against  that  one  only  (s).  So  if  joint  defendants 
suffer  judgment  by  default,  and  the  plaintiff  execute  separate  writs 
of  inquiry  against  them,  whereupon  several  damages  are  given,  it  is 
irregular ;  and  if  final  judgment  be  entered  for  those  damages,  such 
judgment  will  be  erroneous  (f).  But,  before  final  judgment,  the 
court  will  permit  the  plaintiff,  in  order  to  cure  the  error,  to  set 
aside  his  own  proceedings,  upon  payment  of  costs,  and  to  issue  a 
new  writ  of  inquiry. 

(p)  Prater  t.  Htm.  O.  Berkeley ^  7  C  (r)  Crane  t.  Hummeretone,  Cro.  Jac. 

&  P.  621,  AMnger,  C.  B.  118 ;  HiU  v.  Goodchild,  5  Burr.  2791. 

(q)  Hob.  66  ;  HeydoiCt  case,  5th  Be-  (s)  Rodney  t.  Strode,  Carth.  19. 

sol.  11  Rep.  7.  (0  Mitchell  ▼.  MiUbank,  6  T.  R.  199. 


(11)  On  the  trial  of  an  action  against  two  defendants,  A.  and  B.,  it  was 
proved  that  the  assault  by  A.  was  more  violent  than  that  by  B.  Lord 
Ellenboroughy  C.  J.,  told  the  jury  that  the  damages  could  not  be  severed, 
so  as  to  give  more  damages  against  A.  than  against  B.,  but  that  they 
might  give  their  verdict  against  both,  to  the  amount  which  they  thought 
the  most  culpable  ought  to  pay.  Brown  v.  Allen  and  Oliver,  4  £sp.  N. 
P.  C.  158.  See  Lowfeld  v.  Bancroft^  Str.  910,  and  Bull.  N.  P.  15,  to 
the  same  effect. 
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V.  Of  the  Costs. 

By  Stat.  3  &  4  Vic.  c.  24,  (3  July,  1840,)  reciting  the  passing 
of  the  Stat.  43  Eliz.  c.  6,  and  22  &  23  Car.  II.  c.  9,  and  tnat  the 
evil  arising  from  frivolous  and  vexatious  suits  still  prevails  and 
increases,  and  that  it  is  expedient  to  make  further  provisions  for 
the  prevention  thereof,  it  is  enacted,  (by  sect.  1,)  "  That  the  said 
recited  act  of  the  forty-third  of  Elizabeth,  so  far  as  it  relates  to 
costs  in  actions  of  trespass,  or  trespass  on  the  case,  and  so  much  of 
the  twenty-second  and  twenty-third  of  Charles  the  Second  as 
relates  to  costs  in  personal  actions,  be  repealed."  And  by  sect.  2, 
^^  If  the  plaintiff  in  any  action  of  trespass,  or  of  trespass  on  the  case, 
brought  or  to  be  brought  in  any  of  her  Majesty's  courts  at  West- 
minster, or  in  the  Court  of  Common  Pleas  at  Lancaster,  or  Dur- 
ham, shall  recover  by  verdict  less  damages  than  forty  shillings, 
such  plaintiff  shall  not  be  entitled  to  recover  in  respect  of  such 
verdict,  any  costs,  whether  it  shall  be  given  upon  any  issue  tried, 
orjud^ent  shall  have  passed  by  default,  unk^  the  judge  or  pre- 
siding officer  before  whom  such  verdict  shall  be  obtained  shall 
immediately  afterwards  certify  on  the  back  of  the  record,  or  on 
the  writ  of  trial  or  writ  of  inquiry,  that  the  action  was  really 
brought  to  tiy  a  right  besides  the  mere  right  to  recover  damages 
for  the  trespass  or  grievance  for  which  the  action  shall  have  been 
brought,  or  that  the  trespass  or  grievance  in  respect  of  which  the 
action  was  brought  was  wilful  and  nialicious."  By  sect.  3,  it  is 
provided,  "  That  nothing  herein  contained  shall  extend  to  deprive 
any  plaintiffi  of  costs  in  any  action  brought  for  a  trespass  over  any 
lands,  commons,  wastes,  closes,  woods,  plantations,  or  enclosures,  or 
for  entering  into  any  dweUings,  outbuildings,  or  premises  m  respect 
of  which  any  notice  not  to  trespass  thereon  or  therein  shall  have 
been  previously  served,  by  or  on  behalf  of  the  owner  or  occupier  of 
the  land  trespassed  over,  upon  or  left  at  the  last  reputed  or  known 
place  of  abode  of  the  defendant  or  defendants  in  such  action  or 
actions." 

The  judge  has  the  power  {u)  of  certifying  in  all  cases  where  it 
appears  from  the  declaration  that  the  action  may  have  been  brought 
to  try  a  right,  although  no  question  of  right  may  be  raised  in  the 
subsequent  pleadings.  If  the  certificate  is  informally  drawn  up  at 
the  trial,  it  may  be  amended  {x)  afterwards,  and  even  after  a  rule 
nisi  has  been  granted  for  setting  it  aside. 

By  stat.  58  Oeo.  III.  c.  30,  reciting  that  it  is  desirable  to  pre- 
vent, as  much  as  may  be,  frivolous  and  vexatious  actions  of  assault 
and  battery,  and  for  slanderous  words,  in  inferior  courts,  it  is 

(«)  Shuitkworih  r.  Cocker,  C.  B.  M.  (jr)  Jb, 

T.  1840,  Law  Journal,  N.  S.  vol.  j.,  1. 
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enacted,  (sect.  1,)  that  in  all  actions  or  suits  of  trespass  for 
assault  and  battery  commenced  in  any  court  having,  or  which  by 
his  Majesty'^s  writ  of  justicies  may  have,  jurisdiction  to  hold  pleas  to 
the  amount  of  forty  shillings,  (other  than  his  Majesty's  courts  at 
Westminster,  the  Court  of  Common  Pleas  at  Lancaster,  or  the 
Court  of  Pleas  at  Durham,)  if  damages,  upon  trial  of  issue,  or  in- 
quiry, are  under  forty  shillings,  the  plaintiff  shall  recover  only  so 
much  costs  as  damages.  And  by  sect.  2,  in  courts  not  holding 
pleas  to  the  amount  of  forty  shillings,  if  damages  under  thirty 
shillings,  the  same  law. 

By  Stat.  8  &  9  Will.  IIL  c.  11,  s.  1,  "  Where  several  persons  are 
made  defendants  to  any  action  or  plaint  of  trespass,  assault,  or  false 
imprisonment,  and  any  one  or  more  of  them  shall  be  upon  the  trial 
thereof  acquitted  by  verdict,  every  person  so  acquitted  shall  have 
his  costs  in  like  manner  as  if  a  verdict  had  been  given  against  the 
plaintiff  and  acquitted  all  the  defendants,  unless  the  judge,  before 
whom  such  cause  shall  be  tried,  shaU,  immediately  after  the  trial 
thereof  in  open  courts  certify  upon  the  record,  under  his  hand,  that 
there  wafi  a  reasonable  cause  for  making  such  person  a  defendant 
to  such  action'"  (y). 

In  assault  and  battery  agunst  several  defendants,  one  let  judg- 
ment go  by  default,  and  the  others  pleaded  not  guilty  (z).  On  the 
trial,  the  juir  gave  damages  against  him  who  had  suffered  judg- 
ment by  defaiSt,  and  found  the  other  defendants  not  guilty. 
Wilmot^J.y  being  desired  to  certify  that  there  was  a  reasonable 
cause  to  make  the  others  defendants,  said,  he  thought  the  stat. 
8  &  9  Will.  III.  c.  11,  s.  1,  did  not  extend  to  this  case,  but  only  to 
cases  where  some  of  the  defendants  are  convicted  by  verdict,  and 
others  acquitted.  In  this  case  it  is  as  if  they  had  severed  in  plead- 
ing, and  as  if  the  action  was  against  the  others  only ;  and  on  these 
grounds  he  refused  to  certify. 

By  Stat.  3  &  4  Will.  IV.  c.  42,  s.  32,  "  Where  several  persons 
shall  be  made  defendants  in  any  personal  action,  and  any  one  or 
more  of  them  shall  have  a  nolle  prosequi  entered  bs  to  him  or  them, 
or  upon  the  trial  shaU  have  a  verdict  pass  for  him  or  them,  every 
such  person  shall  have  judgment  for  and  recover  his  reasonable 
costs,  unless,  in  the  case  of  a  trial,  the  judge  before  whom  the 
cause  shall  be  tried,  shall  certify  upon  the  record  under  his  hand, 
that  there  was  a  reasonable  cause  for  making  such  person  a  defend- 
ant in  such  action." 

(y)   See   ^kmeaux  t.  Fotherby    and  (ji)    Collnu  t.  Harriitm   and  oiherwp 

another,  4  Campb.  137.  Worcetter  Lent  Asb.  1757,  MSS. 
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I.  Of  the  Action  of  Assumpsit^  and  of  the  Agreement  for  the  Non- 
performance of  which  this  Action  may  be  maintained. 

The  action  of  assumpsit  is  an  action  of  trespass  on  the  case, 
whereby  a  compensation,  in  damages,  may  be  recovered  for  an 
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injmy  sustained  b^  the  non-performance  of  a  parol  agreement. 
Agreements  are  distinguished,  into  agreements  oy  specialty  and 
agreements  by  parol.  The  law  of  England  does  not  recognize  any 
other  distinction.  If  agreements  are  merely  written,  and  not  spe- 
cialties, they  are  parol  agreements  (a).  The  action  of  assumpsit 
is  confined  to  agreements  by  parol,  the  action  of  coyenant  (b)  or  debt 
being  the  proper  remedy  for  the  non-performance  of  agreements 
by  specialty ;  for  it  is  a  general  rule  (c)  that  assumpsit  will  not 
lie  where  there  is  a  remedy  of  a  higher  nature.  The  essential 
parts  of  every  parol  agreement  are,  the  promise  or  undertaking  of 
one  party,  and  the  consideration  on  which  such  promise  or  under- 
taking is  founded,  proceeding  from  the  other  party.  Sometimes 
the  promise  is  expressed  by  the  party,  and  sometimes  it  is  raised 
by  implication  of  law.  In  the  former  case  it  is  termed  an  express, 
in  the  latter,  an  implied  promise.  In  parol  agreements,  the  law 
will  not  imply  a  consideration;  consequently,  in  actions  of  as- 
sumpsit, a  consideration  must  be  stated  and  proved  (1). 

Of  the  Consideration. — Every  promise,  for  the  non-performance 
of  which  an  action  of  assumpsit  may  be  maintained,  must  be 
founded  on  a  sufficient  consideration  (2),  that  is,  a  consideration, 
either  of  benefit  to  the  defendant  (d)  or  of  benefit  to  a  stranger  (e), 
or  of  damage,  or  of  loss  (/)  sustained  by  the  plaintiff  at  the 
request  of  the  defendant ;  and  herein  the  law  of  England  adopts 

(a)  Per  Skinner,  C.  B.,deUvering  the  (£)  TerBuller,  J., in Neroty,  Wallace,  Z 
opinion  of  the  judges  in  Rann  v.  Hnghee,  T.  R.  24,  and  Coohe  v.  Ostey,  3  T.  R.  653. 
D.  P.  7  T.  R.  351,  n.  (e)   Per    Gawdy  and  Fetmer,  Js.,  in 

(b)  Bennui  v.  Ouyldley,  Cro.  Jac.  505.  GreenleqfY.  Barker,  Cro.  Eliz.  194. 

(c)  BuUtrode  v.  Gilbum,  2  Str.  1027  ;  (/}  ?et EUenborouyhrC,  J.,  in  Bimny. 
Schlencker  v.  Mosay,  3  B.  &  C.  789 ;  Baber  Guy,  4  East,  1 94.  See  Bainbridge v.  Firm^ 
Y.  J^arrit,  9  A. & £.  532;  1  P.  &D.  360.  etone,  8  A.&E.  743;  1  P.  &  D.  2. 


(1)  Bills  of  exchange  and  promissory  notes  form  an  exception  to  this 
rule. 

(2)  It  is  worthy  of  observation  that  Blackstone,  in  that  part  of  the 
third  volume  of  his  Commentaries,  wherein  he  treats  of  the  action;  of 
assumpsit,  has  not  either  named,  described,  or  even  alluded  to  the  consi- 
deration requisite  to  support  an  assumpsit ;  and,  what  is  more  remarkable, 
the  example  put  by  him  in  order  to  iUustrate  the  nature  of  the  action  is, 
in  the  terms  in  which  it  is  there  stated,  a  case  of  nudum  pactum :  **  If  a 
builder  promises,  undertakes,  or  assumes  to  Caius,  that  he  will  build  and 
cover  his  house  within  a  time  limited,  and  fails  to  do  it.  Gains  has  an  action 
on  the  case  against  the  builder  for  this  breach  of  his  express  promise, 
undertaking,  or  assumpsit."  See  1  Roll;  Abr.  9,  line  41  ;  Doct.  and  Stud. 
Dial.  2,  ch.  24 ;  and  Elsee  v.  Qatward^S  T.  R.  143,  that  an  action  will 
not  lie  for  a  mere  nonfeasance,  unless  the  promise  is  founded  on  a  consi- 
deration. This  remark  ought  not,  neither  was  it  intended,  to  derogate 
from  the  merit  of  a  justly  celebrated  writer,  who  for  comprehensive 
design,  luminous  arrangement,  and  elegance  of  diction,  is  unrivalled.  It 
is  possible,  that  the  learned  commentator  might  have  selected  his  example 
from  Bro.  Abr.  tit.  "  Action  sur  le  Case,"  72,  without  adverting  to  the 
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and  recognizes  the  rule  of  the  civil  law,  ex  nudo  pacta  non  oritur 
^sustio  (ff).  Any  act  of  the  plaintiff,  from  which  the  defendant 
derives  a  hendat  or  advantage,  or  any  labour,  detriment  (A),  or 
inconvenience  sustained  by  the  plaintiff,  however  small  (i)  the 
benefit  or  inconvenience  may  be,  is  a  suf&cient  consideration,  if 
such  act  is  performed,  or  such  inconvenience  suffered  by  the 
plaintiff^  with  the  consent  (i),  either  express  or  implied,  of  the 
defendant,  or  in  the  language  of  pleading,  ^^  at  the  special  instance 
and  request  of  the  defendant/'  It  is^  however,  clearly  established, 
that  the  consideration  must  be  of  some  value,  in  contemplation  of 
law  (3) ;  for  where  A.  in  consideration  that  B.  would  make  an 
estate  at  wiU  to  him,  as  his  counsel  should  devise,  promised,  &c.,  it 
was  holden  a  void  promise,  for  want  of  a  sufficient  consideration, 
because  B.  might  immediately  determine  his  will  (Z).  So  where 
the  testator  had  committed  to  the  care  of  the  defendant  his 
children  (m),  and  the  disposition  of  his  goods,  during  their 
minority,  for  their  education^  and  thereupon  the  defendant  pro- 
mised the  testator  to  procure  the  assurance  of  certain  lands  to  one 
of  the  testator's  children,  the  consideration  was  holden  insuf- 
ficient ;  for  the  law  would  not  intend  that  the  defendant  had  made 
any  private  gain  to  himself,  but  that  he  had  disposed  of  the  goods 
for  the  benefit  of  the  children,  according  to  the  trust  reposed 
in  him.  The  mere  performance  of  an  act,  which  the  party  was  by 
law  bound  to  perform,  is  not  a  sufficient^consideration.  Hence 
a  promise  made  by  the  master,  when  a  ship  was  in  distress, 
to  pay  an  extra  sum  to  a  mariner  as  an  inducement  to  extraor- 
dinary exertion  on  his  part,  has  been  holden  to  be  void ;  because 
a  seaman  is  bound  to  exert  himself  to  the  utmost  in  the  service  of 
the  ship  (n).  So  where,  in  the  course  of  a  voyage,  some  of  the 
seamen  deserted,  and  the  captain,  not  being  able  to  find  others  to 

iSi)  17  Ed.  IV.  4  b.;  Plowd.  305,  a.  (k)  Stokes v, Lewis, IT. B,,  2liChildY. 

308,  b.  Morley,  8  T.  R.  610. 

(A)ir<tf«nmofiy.e/«m«n/«,lTannt.523.  (t)  1  RoU.  Abr.  23,  pi.  29. 

(0  Sturlyn  v.  Albany,  Cro.  Elix.  67  ;  (m)  SnUth  ▼.  Smith,  3  Leon.  88. 

March  v.  (hilpepper,  Cro.  Car.  70.    See  (n)  Harris  v.  Watson,  Peake,  N.  P.  C. 

4  Taunt.  611,  sjidposi,  p.  43.  72,  Lord  Kenyan,  C.  J. 

omission  of  the  consideration.  See  the  remarks  of  Mr.  Justice  Coleridge 
in  his  excellent  edition  of  the  Commentaries. 

(3)  The  case  of  Wheatley  v.  Zow,  Cro.  Jac.  667,  (recognized  by 
Holt,  C.  J.,  in  Coggs  v.  Bemardy  Lord  Raym.  920^)  in  which  it  was 
adjudged,  that  the  acceptance  of  a  sum  of  money  by  the  defendant  from 
the  pkintiff,  for  the  purpose  of  paying  it  over  to  a  creditor  of  the  plaintiff, 
was  a  sufficient  consideration  to  support  a  promise  by  the  defendant  to 
perform  the  trust,  may  appear  an  exception  to  this  rule.  The  exception, 
however,  is  only  apparent;  for,  from  the  report  of  the  same  case,  in 
Palm.  28 1 ,  under  the  name  of  Loe's  case,  it  is  evident,  that  the  Chief 
Justice  considered  the  detention  of  the  money  as  a  damage  to  the  plaintiff. 
Wliether  the  application  of  the  rule  was  just  in  that  case,  is  another  ques- 
tion.   It  is  clear,  however,  that  the  rule  itself  was  recognized  by  the  court. 


42  ASSUMPSIT. 

supply  their  place,  promised  to  divide  the  wages,  which  would  have 
become  due  to  them,  among  the  remainder  of  the  crew,  it  was 
holden  (o),  that  this  promise  was  void  for  want  of  a  consideration ; 
for  the  desertion  of  a  part  of  the  crew  was  to  be  considered  as  an 
emergency  of  the  voyage  as  much  as  their  death,  and  the  re- 
mainder of  the  crew  were  bound,  by  the  terms  of  their  original 
contract,  (to  exert  themselves  to  the  utmost  to  bring  the  ship  in 
safety  to  her  destined  port.  Natural  affection,  although  su£Bicient 
to  raise  an  use,  is  not  a  sufficient  consideration,  where(»i  an  as- 
sumpsit may  be  founded  (p)  (4).  Where  A.  is  indebted  to  B.  in 
one  sum,  and  B.  indebted  to  C.  in  a  less  sum,  if  B.  promises  A.  to 
discharge  him  of  so  much  of  his  debt,  as  amounts  to  B.^8  debt  to 
C,  this  will  be  a  good  consideration  for  a  promise  by  A.  to  pay  C. 
the  debt  due  to  him  from  B.  (j). 

The  defendant  being  indebted  to  the  testator  in  a  sum  of  money 
upon  simple  contract  (r),  the  plaintiff,  his  executor,  agreed  to  take 
a  less  sum,  payable  bv  instalments,  in  lieu  of  the  original  debt,  in 
consideration  whereof,  the  defendant  promised  the  executor  to  pay 
him  the  lesser  sum.  On  assumpsit  brought,  an  exception  was  taken, 
in  arrest  of  judgment,  that  the  consideration  was  insufficient, 
because  it  did  not  appear  that  the  plaintiff  had  discharged  the  de- 
fendant of  the  origmal  debt.  But  the  objection  was  oveiruled, 
because  the  originid  debt  being  due  to  the  plainti£^  as  executor,  the 
action  to  recover  that  must  na,Ye  been  in  the  detinet ;  but  by  the 
agreement  on  the  part  of  the  plaintiff  to  take  a  less  sum,  and  the 
promise  by  the  defendant  to  pav  that  sum,  it  became  the  proper 
debt  of  the  plaintiff,  and  the  action  for  it  maintainable  in  his  own 
name,  without  being  named  executor.  And  (by  Yelvertan^  Justice), 
although  the  less  sum  is  not  any  satisfaction  of  the  greater,  because 
the^  are  both  of  one  nature,  yet  in  respect  that  the  nature  of  the 
action  was  changed,  it  was,  therefore,  a  good  consideration. 

In  order  to  faciUtato  the  making  of  an  agreement,  for  which 

(o)  Stiik  T.  Myrieit  2  Campb.  317.  {q)  Gouldsboroagli,  49. 

(p)  Agreed  by  the  court,  in  Brti  t.  (r)  Oaring  y»  Gwinff,  Yelv.  10, 11. 

J.  8,  ond  i0f/e,  Cro.  Elix.  755. 


(4)  A  release  of  an  equity  of  redemption  is  a  good  consideration,  and 
the  common  law  will  take  notice,  that  the  mortgagor  has  an  equity  to  be 
relieved  in  Chancery.  Thorpe  v.  Thorpe^  Lord  Raym.  663.  But  see 
Preston  v.  ChristmcUy  2  Wils.  87,  where  it  was  holden,  that  the  release 
of  an  equity  of  redemption  was  not  of  any  value  in  contemplation  of  law. 
In  Wells  V.  Wells f  I  Lev.  273,  a  release  of  an  equitable  interest  was 
holden  to  be  a  good  consideration.  How  far  a  moral  obligation  is  a 
sufficient  consideration,  and  what  must  be  understood  by  that  term,  see 
an  elaborate  note  by  the  learned  reporters  of  the  cases  adjudged  in  the 
Court  of  Common,  Pleas,  in  Wennall  v.  Adney,  3  Bos.  &  Pul.  249, 
cited  by  Lord  Denman^  C.  J.,  delivering  the  judgment  of  the  court  in 
Eastwood  y.  Kenyan,  3  P.  &  D.  282,  pos^,  p.  51. 


ASSUMPSIT. 


43 


there  was  sufficient  oonBideration  between  the  plaintiff  and  a  third 
pereN>n,  the  defendant,  who  received  no  benefit  to  himself  by  the 
agreement^  became  party  thereto ;  it  was  holden,  that  as  the  agree- 
ment was  such  as  the  plaintiff  would  not  have  made,  unless  the  de- 
fSendant  had  acceded,  there  was  a  sufficient  consideration  for  the 
defendant's  promise  («). 

Forbearance  of  Suit— in  what  Cases  a  sufficient  Consideration, — 
If  a  creditor,  at  the  request  of  his  debtor^  forbear  to  sue  him  for  a 
certain  time,  that  is  a  sufficient  consideration  for  a  new  promise 
by  the  debtor,  for  the  non-performance  of  which  an  action  of  as- 
sumpsit may  be  maintained.  So  if  a  creditor  at  the  request  of  J.  S. 
forbear  to  sue  his  debtor  for  a  certain  time  (t)^  that  is  a  sufficient 
consideration  to  support  a  promise  by  J.  S.  to  pay  the  debt.  But 
by  Stat,  of  Frauds,  29  Car.  11.  c.  3,  s.  4,  this  agreement  must  be  in 
writing  (a).  Forbearance  to  sue  an  executor  (having  assets)  for  a 
certain  time  upon  a  simple  contract  debt  of  his  testator,  is  a  good 
consideration  to  found  a  promise  by  the  executor  to  pay  the  debt  (z). 
So  forbearance  to  sue  an  executor  for  a  rectsonable  time  for  the 
debt  of  his  testator,  althou^  the  executor  have  not  assets  (y)  ;  but 
the  agreement  by  the  executor  to  pay  the  debt  must  be  in  writing  (z), 
otherwise  it  will  be  void  by  Stat,  of  Frauds,  29  Car.  II.  c.  3,  s.  4. 
That  a  forbearance  to  sue  may  be  a  good  consideration,  such  forbear^ 
ance  must  either  be  absolute  (a),  or  for  a  definite  portion  of  time  (6), 
or  a  reasonable  time  (c) ;  forbearance  for  a  little  (d),  or  some  time  (€), 
is  not  sufficient.  A  forbearance  for  a  given  time  on  the  part  of 
the  assignee  of  a  bond  to  sue  the  obligor,  is  a  good  (/)  considenir 
tion  for  a  promise  by  the  obligor  to  pay  the  assignee  at  the  ex- 
piration of  that  time,  or  to  give  him  a  warrant  of  attorney  for  the 
amount.  In  cases  where  an  action  is  brought  agamst  a  defendant, 
on  a  promise  made,  in  consideration  of  forbearance  of  suit,  an 
objection  will  not  be  allowed,  after  verdict,  that  the  declaration 
does  not  state  how  the  original  debt  accrued ;  for  this  is  only  in- 
ducement to  the  action  (;).  So  if  the  declaration  omit  to  state  to 
whom  the  plaintiff  forbore  and  gave  day  of  payment,  the  omission 
will  be  cured  by  verdict  (h).  But,  upon  special  demurrer,  it  has 
been  holden  not  sufficient  to  state  a  consideration  to  forbear  gene- 
raUy,  unless  it  be  also  shown,  that  there  was  some  person  to  be 


8 


[$)  Bailey  t.  Orq/l,  4  Taunt.  611. 

;0  1  RoU.  Abr.  27,  pi.  49. 

(«)  King  r.  Wiimm,  per  lU^fm,  C.  J. 
Str.  873. 

(jt)  Ftih  T.  Rhhardmm,  Cro.  Jac.  47, 
andYelv.55.  Con&rmed  in  Bond  Y.Pojfn^, 
Cro.  Jac  273. 

(y)  Jokmmm  t.  Wkiiekeoit,  1  RoU.  Abr. 
24,  pi.  33. 

(x)  Ormdtdi  r.  Damm,  1  Freem.  532. 

(a)  M4tm  T.  Sidmey,  Cro.  Jac.  683. 

(b)  FUk  T.  Biehturdtom,  Cro.  Jac.  47. 


(c)  Johnton  v.  Whiteheott,  1  Roll.  Abr. 
24,  pi.  33. 

(d)  1  RoU.  Abr.  23,  pi.  25. 

(e)  lb.  pi.  26. 

(/)  Morton  r.  Aint,  7  A.  &  E.  19, 
denying  the  authority  of  PoUer  v.  7Vni«r, 
Pabn.  185 ;  Winch,  7,  5.  0. 

(g)  Auiten  t.  Bevd^y,  Cro.  Jao.  548 ; 
Theme  t.  FkUer,  Cro.  Jac.  396. 

(A)  ManhaU  t.  Birken^kew,  1  fiot.  & 
Pat  N.  R.  172. 
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forborne.  PlaintifT  declared,  that  B.,  since  deceased,  was,  at  his 
death,  indebted  to  the  plaintiff  in  a  sum  of  money  for  goods  sold 
and  delivered  (t),  whereof  defendant  Nancy  had  notice,  and  there- 
uj^on,  after  the  death  of  B.,  defendant  Nancy,  before  her  marriage 
with  other  defendant  A.,  in  consideration  of  the  premises,  and  also 
in  consideration  that  pUuntiff  would  forbear  and  give  day  of  pay- 
ment of  said  sum  of  money,  as  after  mentioned,  by  note  in  writing, 
signed  by  her  according  to  the  statute,  &c.,  on  20th  March,  1801, 
promised  plaintiff  to  discharge  the  debt  in  a  reasonable  time :  That 

Slaintiff  had  forborne  from  the  time  of  the  promise  hitherto,  yet 
efendant  refused  to  pay :  special  demurrer,  assigning  for  causes, 
that  it  was  not  alleged,  from  whom  said  sum  of  money  was  due  at 
time  of  promise,  or  that  any  person  was  then  liable  to  pay  the 
plaintiff  that  sum,  or  to  whom  j^kintiff  had  forborne,  and  given  day 
of  payment  of  said  sum,  and  m  general,  that  declaration  did  not 
disclose  any  legal  and  sufficient  consideration  for  the  supposed  pro- 
mise, or  any  good  cause  of  action.  The  court  were  of  opinion,  that 
the  declaration  was  bad,  observing,  that  ^Mt  is  a  known  rule  of  law, 
that  to  sustain  a  promise,  or  to  render  it  obligatory,  there  must  be 
either  a  benefit  to  the  party  making  the  promise,  or  some  loss  or 
disadvantage  to  the  party  to  whom  such  promise  is  made ;  otherwise 
it  is  considered  as  nudum  pactum^  and  cannot  be  enforced.  It  is 
improperly  termed  a  forbearance  to  sue^  when  it  is  not  shown  that 
there  was  any  person  liable  to  be  sued,  from  whom  satisfaction 
might  have  been  obtained,  and  in  respect  to  whom  plaintiff  may  have 
been  said  to  have  forborne  suit,  at  the  time  when  the  promise  was 
made.  There  might  not  have  been  any  administrator,  or  if  admi- 
nistration granted,  any  assets  of  the  deceased ;  or  the  deceased 
might  have  been  a  bastard,  and  have  had  no  legal  representatives 
entitled  to  take  out  administration  of  his  effects.''^  The  consi- 
deration of  forbearance  is  not  confined  to  forbearance  from  suing  by 
action  ;  for  forbearance  to  sue,  though  the  party  is  liable  in  equity 
only  (i),  or  desisting  from  a  suit  in  Chancery  (/),  or  the  giving  up 
a  suit  instituted  in  the  Admiralty  Court,  to  try  a  question  respecting 
which  the  law  is  doubtful,  has  been  holden  (m)  to  be  a  good  conside- 
ration. So  desisting  from  further  complaint  before  a  justice  of  the 
peace  {n)  ;  so  forbearing  to  proceed  upon  a  capias  utlagaivm  (o) ; 
so  staying  the  trial  of  a  cause  after  issue  joined  (p),  is  a  good  con- 
sideration for  a  promise  to  pay  the  costs  incurred.  Neitner  is  it 
necessary  to  show  a  consideration  equally  extensive  with  the  pro- 
mise ;   for  forbearance  by  plaintiff  (9),  at  defendant's  request,  to 

(0   Joiut  Y.  Ashbvmham  4md  Nancy,  117,  cited  in  Haigh  v.  Brookt,  10  A.  &  B. 

ux.  4  East,  455,  dted  in  Serle  v.  Water ^  313. 

loorM,  4  M.  &  W.  12 ;  8,  C.  in  error  in  (n)  Rippon  v.  Norton,  Cro.  Eliz.  881. 

Ezch.  Cr.  4  M.  &  W.  795.  (o)  Jennings  ▼.  Harley,  Cro.  Eliz.  909, 

{k)  Scott  V.  Stephenton,  1  Lev.  71.  and  Yelv.  19. 

(J)  Dowdenay  ▼.  Oland,  Cro.  Eliz.  768.  (p)  Smith  ▼.  Algar,  1  B.  &  Ad.  603. 

See  also  Couhton  y.  Carr,  Cro.  Eliz.  847.  (?)  DeU  y.  Ferebg,  Cro.  EUz.  868. 

(m)  Longridge  ▼.  DormUe,  5  B.  &  A«  • 
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enforce  a  fi.  fa.  against  the  goods  of  a  third  person  for  60Z.  is  a 
valid  consideration  for  defen£uit's  promise  to  pay  plaintiff  107/.  in 
seven  days. 

In  what  Cases  Forbearance  of  Suit  is  not  a  Consideration. — 
Forbearance  of  suit  against  a  de^ndant,  where  originally  there  was 
not  any  cause  of  action,  is  not  a  consideration  to  support  an  as- 
sumpsit. A.  and  B.  were  bound  jointly  and  severally  m  a  bond  (r) 
to  U.  who  released  to  A. ;  afterward  B.,  in  consideration  that 
C.  would  forbear  to  sue  him  for  the  payment  of  the  money  due 
on  the  bond,  promised  to  pay  it.  On  assumpsit  brought,  and 
a  special  verdict,  the  court  were  clearly  of  opinion,  that  the 
debt  having  been  entirely  discharged  by  the  release  (5),  made  by 
the  obligee  to  A.,  there  was  not  any  consideration  whereon  an 
assumpsit  might  be  grounded.  So  where  in  assumpsit  (t),  it  was 
stated,  that  there  were  controversies  between  the  plaintiff  and 
defendant,  concerning  the  profits  of  certain  lands,  which  the  father 
of  the  defendant  had  taken  in  his  life-time,  and  that  the  plaintiff 
had  purchased  a  writ  out  of  Chancery  to  the  intent  to  exhibit  a  bill 
against  the  defendant  for  the  said  profits ;  the  defendant,  in  con- 
sideration that  the  plaintiff  would  surcease  his  suit,  promised  the 
plaintiff  that  if  he  could  prove,  that  the  father  of  the  defendant 
bad  taken  the  profits,  or  had  the  possession  of  the  lands,  under  the 
title  of  the  father  of  the  plaintiff,  he,  defendant,  would  pay  the 
plaintiff  for  the  said  profits.  After  verdict  for  the  plaintiff  upon 
non  assumpsit,  the  court  were  of  opinion,  that  there  was  not  any 
good  consideration :  for  it  was  not  alleged  that  the  defendant  was 
heir  or  executor ;  and  even  if  it  had  been  so  alleged^  yet  there  was 
not  any  cause  to  charge  him  for  a  personal  tort.  Judgment  for 
defendant.  So  where  the  declaration  stated,  that  the  father  of  the 
defendant  became  bound  to  the  plaintiff  by  bond  (u),  with  a 
penalty,  conditioned  for  the  payment  of  monev  at  a  day  past,  and 
which  was  not  paid,  and  afterwards  the  father  died ;  and  tiie  plaintiff 
intending  to  sue  the  defendant  as  son  and  heir  on  the  bond,  the 
defendant,  in  consideration  that  the  plaintiff  would  forbear  his 
intended  suit  against  the  defendant,  promised  to  pay  the  debt. 
After  non-assumpsit  pleaded,  and  verdict  for  the  plamtiff,  a  motion 
was  made  in  arr^  of  judgment,  on  the  ground  that  there  was  not 
any  consideration ;  for  it  did  not  appear,  that  the  defendant's  an- 
cestor had  bound  himself  and  his  heirs,  and  if  the  heir  waa  not 
bound  expressly  by  name,  he  was  not  bound  at  all.  Judgment 
arrested  (5).     So  where  testator  was  indebted  to  the  plaintiff  for 

(r)  Hammon  y.  Roll,  March,  202.  (0  ^I^^oley  v.  Windham,  Cro.  Eliz.  206. 

(«)  1  Inst.  232,  a.  («)  Barber  v.  Fmp,  2  Sannd.  136. 


(5)  See  also  Hunt  v.  Stoain,  1  Lev.  165,  to  the  same  effect.  See  also 
CroMseing  v.  Honor,  1  Vern.  180,  where  a  bill  was  brought  by  the  obligee 
in  a  bond  against  the  heir  of  the  obligor,  alleging  that  be  having  assets  by 
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money  lent  (x)y  and  for  merchandises  sold  and  delivered,  and  pro- 
mised to  pay  the  plaintiff  on  a  certain  day^and  died  before  the  day; 
the  plaintiff  intending  to  sue  the  defendant,  his  executor,  he,  in 
consideration  of  forbearance  for  a  certain  time,  promised  to  pay  the 
debt.  The  defendant  pleaded,  that,  at  the  time  of  the  dehv^  of 
the  goods,  the  testator  was  an  infant.  On  demurrer,  it  was  ad- 
judged, that  an  action  would  not  lie ;  for  the  contract  of  the  infant 
was  merely  void,  and  if  debt  had  been  brought  against  him  he  might 
have  pleaded  nil  debet  (y).  So  where  a  feme  covert  (z),  carrymg 
on  business  as  a  feme  sole  trader  in  the  city  of  London,  purchased 
of  the  plaintiff  articles  in  the  way  of  her  trade,  and,  after  her 
death,  her  husband  promised  to  pay  for  them ;  it  was  holden  to 
be  a  void  promise,  for  want  of  a  consideration,  the  husband  not 
being  liable  (6). 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient  con- 
sideration for  the  tenant's  promise  to  manage  a  farm  in  a  husband- 
like manner  (a)  ;  but  not  to  keep  a  messuage  in  good  and  tenant- 
able  repair  (b).  But  where  defendants  ha^  for  several  years,  as 
assignees  of  a  void  lease,  occupied  and  paid  the  rent  reserved,  it 
was  holden  (c),  that  they  were  liable  to  ail  the  stipulations  in  the 
lease  in  the  same  way  as  a  tenant  who  holds  over,  upon  the  ex- 
piration of  a  valid  lease ;  and  among  others,  to  the  covenant  for 
repair*  Neglect  to  cultivate  the  glebe  land  in  a  husbandlike 
manner  is  not  actionable  (d)^  there  not  being  any  implied  contract 
between  the  parson  and  his  successor. 

Consideration  must  move  from  Plaintiff, — Having  endeavoured 
to  explain  the  nature  of  the  consideration,  as  far  as  respects  the 

(x)  stone  V.  Wythipoll^  executor,  Cro.  (a)  Powley  v.  Walker,  5  T.  R.  373. 

Elis.  126.  {b)  Hor9tfall  t.  Mather,  Holt's  N.  P. 

(y)  But  now  the  plea  of  nit  debet  is  not  C.  7,  Gibbe,  C.  J. 

allowed  in  any  action,  R.  G.  H.  T.  4  (c)  Beale  ▼.  Sanders,  3  Bingh.  N.  C. 

W.  IV.  850. 

(ir)  Fabian  y.  Plant,  1  Show.  183.  {d)  Bird  t.  JRelph,  4  B.  &  Ad.  626. 


descent  ought  to  satisfy  the  bond ;  the  defendant  demurred,  because  the 
plaintiff  had  not  expressly  alleged,  that  the  heir  was  bound  in  the  bond; 
and  the  demurrer  was  allowed. 

(6)  In  Lloyd  v.  Lee,  1  Str.  94,  a  married  woman  gave  a  promissory 
note  as  zfeme  sole,  and  after  her  husband's  death,  in  consideration  of  for- 
bearance, promised  to  pay  it.  It  was  insisted,  that  though  the  note  was 
voidable  by  reason  of  the  coverture,  yet  by  her  subsequent  promise,  when 
she  was  of  ability  to  make  a  promise,  she  had  made  herself  liable,  and  the 
forbearance  was  a  new  consideration.  But  Pratt ,  C.  J.,  held,  that  the 
note  was  absolutely  void ;  and  forbearance,  where  originally  there  was  not 
any  cause  of  action,  was  not  a  consideration  to  support  an  assumpsit. 
He  added,  that  it  might  be  otiierwise  where  the  contract  was  only 
voidable. 
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snffidency  of  it,  it  will  be  proper  in  the  next  place  to  observe, 
that  the  consideration  on  which  the  promise  of  the  defendant  is 
founded,  must  move  from  the  plaintiff.  Therefore  where  the  phuntiff 
declared  {e)y  that  A.  being  indebted  to  the  plaintiff  and  defendant 
in  two  several  sums  of  money,  and  B.  being  indebted  to  A.  in 
another  sum,  aud  there  being  a  communication  between  the  parties, 
the  defendant,  in  consideration  that  A.  would  permit  the  defen- 
dant to  sue  B.  in  A.*s  name,  for  the  recovery  of  the  sum  due  from 
B.  to  A.,  promised  that  he  the  defendant  would  pay  A.*s  debt  to 
the  plaintiff,  and  alleged  that  A.  permitted  the  defendant  to  sue 
accordingly,  and  that  he  recovered ;  after  verdict  for  the  plaintiff, 
upon  non-assumpsit,  it  was  moved  in  arrest  of  judgment,  that  the 
plaintiff  could  not  maintain  this  action ;  and  of  this  opinion  were 
the  court,  observing,  that  the  plaintiff  was  a  mere  stnmger  to  the 
consideration,  having  done  nothing  of  trouble  to  himself,  or  of 
benefit  to  the  defenoant.  So  where  the  plamtiff  declared  (jf )  that 
J.  S.  was  indebted  to  the  plaintiff  and  it  was  agreed  between  J.  S. 
and  the  defendant,  that  the  defendant  should  pay  to  the  plaintiff 
the  debt  due  to  him  from  J.  S.  and  that  J.  S.  should  make  the 
defendant  a  title  to  a  house,  in  consideration  whereof  the  defen- 
dant promised  to  pay  the  plaintiff  the  debt  due  to  him  from  J.  S., 
and  then  averred  that  J.  S.  was  always  ready  to  perform  his  part 
of  the  agreement :  on  demurrer,  judgment  was  given  for  the  defen- 
dant, because  the  plaintiff  was  a  stranger  to  the  consideration. 
But  if  A.  remits  money  to  B.  to  pay  to  C,  and  B.  promises  A.  to  pay 
it  to  him,  C.  may  maintain  (g)  an  action  against  B.  for  money  had 
and  received ;  for  the  consideration  does  move  from  C.  through  the 
instrumentality  of  A. 

The  plaintiff  declared,  that  his  wife's  father  being  seized  of  lands 
now  descended  to  the  defendant  (A),  and  being  about  to  cut  down 
10002.  worth  of  timber  to  raise  a  portion  for  his  daughter,  the 
defendant,  being  his  heir,  promised  the  father,  in  consideration  that 
he  would  forbear  to  fell  the  timber,  the  defendant  would  pay  the 
daughter  1000/. :  after  verdict  for  the  plaintiff,  upon  non-assumpsit, 
it  was  moved  in  arrest  of  judgment,  tnat  the  action  ought  not  to 
have  been  brought  by  the  daughter,  but  by  the  father ;  or  if  the 
father  were  dead,  by  his  executors ;  for  the  promise  was  made  to 
the  Cftther,  and  the  daughter  was  neither  privy  nor  interested  in  tlie 
consideration,  nothing  being  due  to  her ;  but  Scroggs^  C.  J.,  said, 
that  there  was  such  apparent  consideration  of  affection  from  the 
Cftther  to  his  children,  for  whom  nature  obliged  him  to  provide,  that 
the  consideration  and  promise  to  the  father  might  well  extend  to 

(«)  JBovriM  T.  Matont  1  Ventr.  6.  (A)  Dutton  and  Wife  t.  PooUt  2  Ler. 

(/)  Crow  T.  Bogertf  Str.  592,  recog-  210  ;  1  Ventr.  318,  334,  affirmed  on  error 

nixed  and  acted  upon  in  Price  t.  Eaetwi,  in  the  Exchequer  Ch.  T.   Raym.  302, 

4  B.  &  Ad.  433.  cited  in  Martyn  v.  Hitid,  Cowp.  439, 

{g)  lAUy  T.  Hays,  1  Ner.  &  P.  26 ;  5  443. 
A.  &  £.  548. 
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the  children.  Judgment  for  the  plaintiff;  for  the  son  had  the 
benefit  by  having  the  wood,  and  the  daughter  had  lost  her  portion 
by  these  means. 

Another  Requisite  of  the  Consideration. — The  consideration 
must  be  such,  as  the  party  undertaking  has  a  power  by  law  to  per- 
form, or  cause  to  be  performed.  The  plaintiff  declared,  that  he  being 
bailiff  to  J.  S.  (t),  the  defendant,  in  consideration  that  the  plaintiff 
would  discharge  the  defendant  of  a  debt  due  to  J.  S.,  promised,  &c. 
After  verdict  and  judgment  for  the  plaintiff  in  the  court  below,  it 
was  reversed  in  B.  R.,  because  the  plaintiff  could  not  discharge  a 
debt  due  to  his  master.  The  principle  established  by  this  case  was 
recognized  by  Kenyan^  C.  J.,  in  iferot  v.  Wallace y  3  T.  R.  22, 
where  the  consideration  was,  that  the  plaintiff,  who  were  assignees 
tuider  a  commission  of  bankrupt  against  J.  S.,  would  forbear  to  pro- 
ceed to  have  the  examination  of  J.  S.  taken  before  the  commis- 
sioners, concerning  certain  sums  vnth  which  J.  S.  was  charged,  and 
that  the  commissioners  would  forbear  and  desist  accordingly.  Lord 
Kenyon  said,  ^^  The  ground  on  which  I  found  my  judgment  is  this, 
that  every  person  who,  in  consideration  of  some  sulvantage,  either 
to  himself  or  another,  promises  a  benefit,  must  have  the  power  of 
conferring  that  benefit  up  to  the  extent  to  which  he  professes  that 
benefit  should  go,  and  that  not  only  in  fact,  but  in  law.  Now  as  to 
the  promise  made  by  the  assignees  in  this  case,  which  was  the  con- 
sideration of  the  defendant's  promise,  it  was  not  in  their  power  to 
perform  it,  because  the  commissioners  had  nevertheless  a  right  to 
examine  the  bankrupt.  And  no  collusion  of  the  assignees  could 
deprive  the  creditors  of  the  right  of  examination,  which  the  com- 
missioners would  procure  them.  The  assignees  stipulated,  not  only 
for  their  ovni  acts,  but  also,  that  the  commissioners  should  forbear 
to  examine  the  bankrupt ;  but  clearly  they  had  no  right  to  tie  up 
the  hands  of  the  commissioners  by  any  such  agreement  (7).  And  jS 
any  proposal  of  that  sort  had  been  made  to  the  commissioners,  they, 
as  acting  in  a  public  duty,  would  have  been  guilty  of  a  breach  of 
that  duty  in  acceding  to  it." 

Consideration  past  or  executed. — It  remains  only  to  add,  that  a 
consideration,  past  or  executed,  vdll  not  support  a  subsequent  pro- 
mise, unless  the  act  was  done  at  the  request,  either  expressed  or 

(0  Harvey  r.  Oibhons,  2  Lev.  161. 


(7)  It  must  not  be  inferred  from  the  language  of  Lord  Kenyon^  that  a 
party  may  not  stipulate  for  the  act  or  forbearance  of  a  stranger,  and  that 
such  stipulation  will  not  in  any  case  form  a  good  and  sufiicient  considera- 
tion ;  if  the  act  be  such,  as  the  stranger  might  do  or  abstain  from  doing 
legally,  or  without  any  breach  of  duty,  an  objection  cannot  be  raised 
against  such  a  consideration. 
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implied,  of  the  party  promisine  (k)  (8).  As,  if  the  servant  of  A.  be 
arrested  for  a  trespass  (/),  and  J.  S.  without  the  request  of  A.  bails 
the  servant,  and  afterwards  A.  promises  J.  S.  to  indenmify  him,  the 
promise  is  void ;  because  the  bailing,  which  was  the  consideration, 
was  past  and  executed  before.  But  where  the  act  which  forms  the 
consideration  is  done  at  the  request  of  the  party  promising,  the  cir- 
cumstance of  the  promise  beins  subsequent  in  point  of  time  to 
the  consideration  will  not  affect  it.  As,  if  A.  requests  B.  to  endea- 
Your  to  procure  a  pardon  for  A.  (m),  and  after  B.  has  made  such 
endeavour,  A.  in  consideration  thereof  promises  to  pay  him  a-cer- 
tam  sum  of  money,  this  is  a  good  consideration.  The  distinction 
established  by  these  cases  shows  the  necessity  of  stating  in  declara- 
tions on  executed  considerations,  that  they  were  done  at  the  request 
of  the  party  promising ;  for  although,  aner  verdict,  the  court  will 
in  some  cases  imply  a  request,  yet  mer  a  judgment  by  default,  thd 
omission  has  been  holden  fatal ;  as,  where  the  declaration  was  for 
work  and  labour  done  by  the  plaintiff  for  the  defendant  (n),  and 
averred,  that  the  plaintiff  therefore  deserved  of  the  defendant  so 
much,  in  consideration  whereof  he  cjfterwards  promised  to  pay. 
After  judgment  by  default^  and  final  judgment  in  C.  B.  for  the 
plaintiff,  it  was  objected  on  error  in  B.  R.  that  this  was  a  past  con- 
^deration,  and  not  being  laid  to  be  done  at  the  request  of  the  de- 
fendant, it  could  not  be  a  consideration  to  raise  an  assumpsit.  The 
court  were  of  this  opinion,  and  reversed  the  judgment  in  C.  B., 
observing,  that  it  did  not  appear,  that  the  work  was  for  the  benefit 
of  the  defendant,  and  they  must  take  it  to  be  a  past  consideration, 
bein^  laid  that  afterwards  he  promised  to  pay.  They  added,  that, 
if  this  had  been  after  verdict,  an  inference  in  support  of  the  judg- 
ment might  have  been  drawn  from  the  words  for  the  defendant, 
and  of  the  defendant  (9),  but  the  statutes  of  jeofails  did  not  protect 

(ft)  1  RoU.  Abr.  11,  pi.  1.    See  also  (0  Dyer,  272. 

Btmt  T.  Battt  Dyer,  272,  cited  by  Tindal,  (m)  1  RoU.  Abr.  11,  (Q)  pi.  6. 

C.  J.,  in  Thornton  w.  Jenym,  I  Man.  &  (n)  Hayu  v.  Wmrrent  Str.  933. 
Or.  188 ;  1  Sc  N.  S.  52. 


J*- 


(8)  See  a  note  on  this  subject  by  Serjeant  Williams  in  Osborne  v. 
Rogers,  I  Saund.  264,  n.  (1).  See  also  Hob.  106.  Lampleigh  v. 
Braithwait,  where  it  was  agreed,  that  a  mere  voluntary  courtesie  will  not 
have  a  consideration  to  uphold  an  assumpsit.  But  if  that  courtesie  were 
moved  by  a  suit  or  request  of  the  party  promising,  it  will  bind,  for  the 
promise,  though  it  follows,  yet  it  is  not  naked,  but  couples  itself  with  the 
suit  before,  and  the  merits  of  the  party  procured  by  that  suit,  which  is  the 
difference:  "  Where  the  act  of  the  plaintiff  and  the  promise  of  the  de- 
fendant take  place  at  the  same  time,  the  law  does  not  require,  as  in  the 
case  of  a  by-gone  transaction,  that,  in  order  to  make  the  promise  binding, 
the  plaintiff  should  have  acted  at  the  request  of  the  defendant."  Per 
Tindaly  C.  J.,  Tipper  v.  Bicknell,  3  Bingh.  N.  C.  715. 

(9)  Because  the  defendant  having  derived  a  benefit,  and  afterwards 
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judgments  by  default  against  objections  that  were  cured  by  a  ver- 
dict at  common  law,  but  such  as  were  remedied  after  a  verdict  by 
the  statutes  (10). 

It  has  been  decided  in  several  cases  that  a  moral  obligation  is  a 
good  consideration  for  a  promise  to  pay.  Hence,  where  a  feme 
covert,  having  an  estate  settled  to  her  separate  use,  cave  a  bond  for 
repayment,  by  her  executors,  of  money  advanced  at  ner  request,  on 
security  of  that  bond,  to  her  son-in  law :  after  her  husband's  de- 
cease, she  wrote,  promising  that  her  executors  should  settle  the 
bond :  it  was  holden  that  assumpsit  would  lie  against  the  executors 
on  this  promise  of  the  testatrix  (o).  So  it  has  been  holden  that,  if 
a  person  is  under  a  moral  obligation  to  do  an  act,  and  another 
person  does  it  without  his  request,  a  subsequent  promise  to  pay  will 
be  binding  (p).  And  where  a  pauper  was  suddenly  taken  ill,  and 
an  apothecary  attended  her  without  the  previous  request  of  the 
overseers,  and  cured  her,  and  afterwards  the  overseers  promised 
payment,  it  was  holden  good,  for  they  were  under  a  moral  obliga- 
tion to  provide  for  the  poor  (11).     But  the  doctrine  that  a  moral 

(o)  Lee  T.  Muggeridge  and  another,  5      &  Ad.  812. 
Taunt.  36,  cited  and  distingaiBhed  by  (p)  1Fa/«oii  y.  TVnMr,  BuIL  N.  P.  129, 

Tenierden,  C.  J.,  Litilefield  v.  8hee,  2  B.       147,  281. 


agreed  to  pay  for  it,  the  court  would  have  implied  that  the  consideration 
was  executed  at  his  request, 

(10)  Sir  J.  Burrow  says,  that,  according  to  his  note  of  Hayes  v.  TTar- 
rerif  the  coart  reversed  the  judgment  of  G.  B.  because  it  did  not  appear 
that  the  consideration  was  for  the  benefit,  or  at  the  request,  of  the  de- 
fendant. See  Pillans  v.  Mierop,  3  Burr.  1671,  where  Wilmot,  J.,  is 
reported  to  have  said,  that  the  case  of  Hayes  v.  Warren  was  a  strange 
and  absurd  case. 

(11)  "  The  case  of  Watson  v.  Turner,  Bull.  N.  P.  147,  has  sometimes 
been  cited  in  support  of  what  has  been  supposed  to  be  the  general  prin- 
ciple laid  down  by  Lord  Mansfield  (viz.  that  a  moral  obligation  is  a  suffi- 
cient consideration  for  an  express  promise),  because  in  that  case  overseers 
were  held  bound  by  a  mere  subsequent  promise  to  pay  an  apothecary's 
bill  for  care  taken  of  a  pauper ;  but  it  may  be  observed,  that  this  was 
adjudged  not  to  be  nudum  pactum,  for  the  overseers  are  bound  to  provide 
for  the  poor,  which  obligation  being  a  legal  obligation,  distinguishes  the 
case.  Indeed,  in  Atkins  v.  Banwell,  2  East,  505,  that  distinction  does 
not  seem  to  have  been  sufficiently  adverted  to ;  for  Watson  v.  Turner  was 
cited  to  show  that  a  mere  moral  obligation  is  sufficient  to  raise  an  implied 
assumpsit :  and  though  the  court  denied  that  proposition,  yet  Lord  EHen-- 
borough  observed,  that  the  promise  given  in  the  case  of  Watson  v.  Turner 
made  all  the  difference  between  the  two  cases,  without  alluding  to  another 
distinction  which  might  have  been  taken,  viz,  that  though  the  parish 
officers  were  bound  bylaw  in  Watson  v.  Turner,  the  defendants  in  Atkins 
V.  Banwell  were  not  so  bound,  because  the  pauper  had  been  relieved  by 
the  plaintiffs,  as  overseers  of  another  parish,  though  belonging  to  the  parish 


ASSUMPSIT.  51 

obligation  is  a  suflScient  consideration  foif  a  subsequent  promise,  is 
one  which  should  be  received  with  some  limitation  (g) ;  and  in  Ectst" 
wood  V.  Kenyan  (r),  the  Court  of  Queen's  Bench,  considering  the 
case  of  Lee  v.  Muggeridge  (s)  to  have  been  impeached  by  the  deci- 
sion in  LittUjield  v.  Shee  (/),  held  that  a  declaration,  charging  the 
defendant  on  a  promise  to  repay  the  plaintiff  money  laid  out  by 
him  in  the  maintenance  of  an  infant,  who  afterwards  became  the 
defendant's  wife,  and  in  the  improvement  of  her  land,  and  alleging 
that  the  defendant,  in  right  of  his  wife,  had  received  the  benefit  of 
all  the  monies  so  expended,  was  bad  in  arrest  of  judgment  after 
verdict ;  for  the  consideration  for  it  was  past  and  executed  long 
before,  and  was  not  laid  to  have  been  at  the  request  of  the  defend- 
ant, nor  even  of  his  wife  while  sole  (though  if  it  had,  the  case  of 
MUchinsan  v.  Hewsan  (u)  shows  that  it  would  not  have  been  suffi- 
cient), and  the  declaration  really  disclosed  nothing  but  a  benefit 
voluntarily  conferred  by  the  phuntiff  and  received  by  the  defendant, 
with  an  express  promise  by  the  defendant  to  pay  money. 

Although  a  moral  obligation  has  been  holden  to  be  a  ^ood  con- 
sideration for  an  express  promise,  it  has  never  been  carried  further, 
so  as  to  raise  an  implied  promise  in  law.  Hence,  where  the  parish 
officers  of  A.  laid  out  money  in  providing  medicid  assistance  and 
other  necessaries  for  a  pauper  (or),  who  was  taken  suddenly  ill  in 
the  parish,  and  could  not  be  removed  in  consequence  of  his  illness, 
it  was  holden  that  the  law  would  not  raise  an  implied  promise  in 
the  parish  of  B.  in  which  the  pauper  was  legalhr  settled,  to  re- 
imburse the  money  laid  out  by  the  parish  of  A.,  although  the  parish 
of  B.  had  notice  of  the  pauper'^s  illness.  An  accident  happened  to 
a  driver  of  a  waggon  belongine  to  I.  S.  in  the  parish  of  A. ;  the  man 
was  inunediately  removed  to  the  nearest  public-house,  which  was  in 
the  parish  of  B.,  where  the  plaintiff  attended  him  as  a  surgeon ;  the 


(q)  Per Lonl  TeHterd€n,C.J.,mLiUle-  (t)  2  B.  &  Ad.  812. 

JUid  ▼.  Shee,  2  B.  &  Ad.  813.  («)  7  T.  R.  348. 

[r)  3  P.  &  D.  276.  //^V/-  4iJf.  (s)  Atkiiu  t.  BmweU,  2  East,  505. 
[e)  5  Tannt.  36. 


% 


of  which  the  defendants  were  overseere.'*  3  Bos.  Si  Pul.  250,  251.  It 
appears  that  the  case  of  Wation  v.  Turner  may  be  supported  on  strict 
le^  principles,  \rithout  resorting  to  the  doctrine  of  moral  obligation,  of 
which  not  a  trace  can  be  found  in  the  older  cases.  The  defendants,  being 
bound  by  law  to  provide  for  the  poor  of  their  parish,  derived  a  benefit 
from  the  act  of  the  plaintiff,  who  afforded  that  assistance  to  the  pauper, 
which  it  was  the  duty  of  the  defendants  to  have  provided  ;  this  was  the 
consideration,  and  the  subsequent  promise  by  the  defendants  to  pay  for 
such  assistance,  was  evidence  from  which  it  might  be  inferred  that  the 
consideration  was  performed^H^^y  the  plaintiff,  with  the  consent  of  the  de- 
fendants, and  consequently  sufficient  to  support  a  general  indebitatus 
assumpsit  for  work  and  labour  performed  by  the  plaintiff /or  the  de- 
fendants, at  their  request. 
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parish  oflScer  of  B.  visited  the  place,  and  did  not  discharge  the 

Elaintiff ;  it  was  holden  that  he  was  liable  to  pay  the  plaintiff  for 
is  attendance,  the  removal  being  bond  fide  (y).     N.  The  plaintiff 
was  in  the  habit  of  attending  the  parish  poor  of  B. 

A  master  is  not  liable  upon  an  implied  assumpsit  to  pay  for 
medical  attendance  on  a  servant  (z)^  who  has  met  with  an  accident 
in  his  service. 

An  action  on  the  case  does  not  lie  for  the  recovery  of  expenses 
arising  from  a  moral  obligation  to  do  a  thing,  which  the  law  does 
not  compel ;  as  for  the  expenses  arising  from  the  pregnancy  of  a 
daughter  debauched ;  to  maintain  an  action  for  that  mjury  there 
must  be  a  loss  of  service  (a).  See  postj  tit.  ''  Master  and  Servant. *" 
The  moral  obligation  (b)  which  a  father  is  under  to  provide  for  his 
child,  imposes  on  him  no  liability  to  pay  the  debts  incurred  by  the 
child ;  and  he  is  not  so  liable  unless  he  has  given  the  child  authority 
to  incur  them,  or  has  contracted  to  pay  them. 

In  cases  where,  though  a  debt  or  duty  remains  uncancelled,  yet 
the  liability  of  the  party  to  be  sued  is  suspended^  either  by  the  in- 
tervention of  a  rule  of  law,  or  the  provisions  of  a  statute,  a  subse- 
(^uent  express  promise  will  remove  the  suspension  and  restore  the 
liabiUty  so  as  to  give  a  right  of  action ;  for  it  is  in  the  power  of 
any  party  to  waive  an  advantage  which  the  law  gives  him  (12). 
Hence,  where  the  holder  of  a  bill  of  exchange  (c)  had  failed  in 
giving  due  notice  of  the  dishonour  of  the  bill  to  the  drawer,  it  was 
adjuoged,  that  a  subsequent  promise  by  the  drawer,  that  he  would 
see  the  bill  paid,  would  support  an  assumpsit.  In  like  manner  it 
has  been  holden,  that  a  promise  to  pay  a  debt  barred  by  the  statute 
of  limitations  (cQ,  a  positive  and  precise  promise  (e)  by  a  bankrupt 
after  his  certificate  to  pay  an  antecedent  debt  (/),  and  a  promise 
by  a  person  of  full  age  to  pay  a  debt  contracted  during  his  mfancy, 
are  bmding  (g). 


(y)  Lamb  r,  Bimee,  4  M.  &  S.  275. 
See  Thmlifuon  y.  Bentall,  5  B.  &  C. 
738 ;  Wing  t.  3iiU,  1  B.  &  A.  104. 

(r)  WewnaU  t.  Adiney^  3  Bob.  &  PoL 
247. 

(a)  Saiterthwaite  ▼.  Dewhurstt  B.  R.  E. 
25  Geo.  III.  A.  P.  B.  No.  85  ;  Dampier 
Bl.  S.  S.  L.  I.  L. 

(b)  Mortimore  t.  Wright,  6  M.  &  W. 
482. 

(c)  Hopeg  T.  Alder,  6  East,  16  n. ;  Ro- 
gers Y.  Stevens,  2  T.  R.  713  ;  Lundie  y. 
Eobertson,  7  East,  231 ;  Haddock  y.  Bury, 
Middx.  SitdngB,  T.  3  Geo.  II.  per  Bay- 
motad,  C.  J.,  S.  P. 


(d)  Hyleing  y.  Hasiinge,  Lord  Raym. 
389.  If  in  writing,  signed,  9  Geo.  IV.  c. 
14,  B.  1. 

(e)  See  lAnbuy^.  Weightman,  5  Esp.  N. 
P.  C.  198.  The  promise  must  be  disidnct 
and  unequiYOcal,  per  Lord  BUenborough, 
C.  J.,  in  Fleming  y.  Haynee,  1  Stark.  N. 
P.  C.  370. 

(/)  IVueman  y.  Fetiton,  Cowp.  544. 
But  see  stat.  6  Geo.  lY.  c.  16,  s.  131; 
poetf  tit.  '*  Bankmpt." 

(g)  Southerton  y.  Whitlock,  1  Str.  690, 
per  Baymond,  C.  J.  If  in  writing,  signed, 
9  Geo.  IV.  c  14,  s.  5. 


(12)  This  rule,  expressed  in  the  language  of  Lord  Mansfield^  is  the 
same  as  the  former,  viz.  that  a  moral  obligation  is  a  good  consideration 
for  an  express  promise. 
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Motion  to  set  aside  an  execution  against  the  goods  on  a  note  (h) 
given  by  a  debtor  discharged  under  the  insolvent  act  of  21  Geo.  III. 
c.  63,  for  120/.  (100/.  of  which  he  had  been  discharged  from  by  the 
act,  but  in  consideration  of  the  Foan  of  20/.  more  he  had  given  a 
note  for  the  whole,)  and  to  restore  the  goods  taken  under  the  fieri 
facias;  Lord  Mansfieldy  G.  J.,  after  the  case  had  been  considered, 
said,  that- there  was  a  difference  between  the  cases,  where  the  debt 
was  destroyed,  and  where  it  remains,  but  the  remedy  only  taken 
away  by  the  statute :  in  cases  on  the  statute  of  limi^tions,  there 
is  not  required  any  consideration  for  reviving  the  promise :  nor  is 
there  in  this  case,  except  the  conscientious  obligation,  which  is  a 
good  consideration.  There  is  not  any  difference  between  cases  of 
insolvency  and  bankruptcy.  BuUer^  J.,  mentioned  a  case  of  this 
nature  before  Lord  Hardwiche^  chancellor,  1  Atk.  255  (13).  Rule 
discharged.  But  see  stat.  7  Geo.  IV.  c.  57,  s.  61.  Philpott  v. 
Asleti,  4  Tyr.  729,  stat.  1  &  2  Vic.  c.  110,  s.  91- 

A  subsequent  promise  will  not  operate  so  as  to  revive  a  void 
security  (i).  If  the  subsequent  promise  be  conditional  (A),  it  is 
incumbent  on  the  plaintiff  to  show  the  condition  performed :  as  if 
a  bankrupt,  after  obtaining  his  certificate,  promise  to  pay  a  prior 
debt  tirhen  he  is  able,  the  plaintiff  must  prove  the  ability  of  the 
defendant  to  pay  at  the  time  of  the  action  brought  on  the  subse- 
quent promise. 

7^  Agreement  must  be  legal, — In  order  to  maintain  an  as- 
sumpsit, the  agreement  must  be  legal ;  that  is,  1st.  It  must  not 
contravene  any  rule  of  the  common  law,  the  express  provisions  of 
any  statute  (/),  or  the  general  policy  of  the  law.  The  two  essential 
parts  in  every  parol  agreement,  are  the  consideration  and  the 
promise.     If  either  of  these  be  illegal,  or  if  part  of  the  entire 

(A)  JBcff# V.  Barber,^. R. M. 23  Geo.ITI.  {k)  Bedford  v.  Saundert,  2  H.  61.  116, 

MSS.  Dong.  101,  n. ;  8,  C,  3  Doug.  188.  per  GmUd  &  Beath,  Js.,  dissent.  Lord 

See  Wilson  y.  Kemp,  3  M.  &  S.  595,  that  Zoughboroughy  C.  J. 

jMutjcamiot  be  arrested  on  fresh  promise.-  (/)  Featherstone  &  Hutchint,  3  Leon. 

(Q  Coekahoit  ▼.  Beimeit,  2  T.  R.  763.  222 ;  Cro.  Eliz.  199. 


(13)  A.  formerly  a  trader  in  Holland,  &iled  there,  upon  which  there 
was  a  cessio  banorum.  He  came  to  England,  and  having  procured  an 
appointment  as  governor  of  a  settlement  abroad,  belonging  to  the  African 
Company,  applied  to  the  petitioner  to  be  his  security  to  the  company,  and 
advance  him  a  sum  of  money,  who  agreed  to  it,  provided  A.  would  give 
him  a  bond  comprising  the  remainder  of  an  old  debt,  due  before  the  cessio 
bonorumj  as  well  as  the  further  suip  advanced,  which  was  done  accord- 
ingly. A.  becomes  a  bankrupt,  and  the  commissioners  doubting  whether 
the  petitioner  ought  to  be  admitted  a  creditor  for  the  whole  money,  he 
jnade  an  application  to  the  chancellor,  for  that  purpose;  Lord  Hardwicke^ 
chancellor,  was  of  opinion,  that  he  was  entitled  to  be  admitted  a  creditor 
for  the  whole  money  upon  his  bond.     Ex  parte  Burtouy  1  Atk.  255. 
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consideration  be  iUegal  (m),  or  if  the  promifle  be  to  do  two  or  more 
acts,  one  of  which  is  illegal  (n),  an  action  cannot  be  maintained 
for  a  breach  of  the  agreement.     Hence,  where  the  consideration 
was,  that  the  plaintiff  would  prociure  the  defendant  to  be  presented 
and  instituted  to  a  chapel  (o),  which  was  a  donative  in  tne  king's 
gift,  it  was  adjudged  illegal,  on  the  ground  of  its  being  simony,  and 
therefore  incapable  of  supporting  an  assumpsit.    So  where  defend- 
ant (p),  an  under-sheriff^  having  seized  the  goods  of  J.  S.,  under 
an  elegit,  sued  out  by  the  plaintiff,  in  consideration  that  the  plamtiff, 
at  the  request  of  the  defendant,  would  sue  out  another  writ  of 
elegit,  and  authorize  some  person  to  receive  the  goods,  promised 
to  procure  the  goods  to  be  found  by  an  inquisition,  aifd  to  deliver 
them  to  the  person  authorised ;  the  court  were  of  opinion  that  the 
promise  was  illegal:  1.  Because  the  seizing  the  goods  under  the 
first  elegit  was  iU,  for  want  of  an  inquisition,  and  it  differed  from 
a^./a.  so  that  the  defendant  was  a  trespasser  ab  initio^  and  this 
promise  was  to  make  good  his  own  wrong :  2.  It  was  the  duty  of 
the  sheriff  to  return  the  jury,  who  ought  to  be  impartial :  but  this 
promise  bound  him  contrary  to  the  duty  of  his  office ;  and  although 
one  part  of  the  promise  was  legal,  yet  that  depending  on  the  illegal 
part  vitiated  the  whole.     So  where  a  person  promised  to  indemnify 
a  gaoler  (q)y  if  he  would  permit  a  prisoner  to  escape  out  of  execu- 
tion ;  it  was  adjudged,  tlmt  an  action  could  not  be  maintained  for 
a  breach  of  the  promise ;  because  the  consideration,  namely,  the 
suffering  a  prisoner  in  execution  to  ^cape,  was  against  Uw.     So 
where,  in  consideration  that  the  plaintiff  at  the  request  of  the 
defendant  had  published  a  libel  against  a  third  person,  and  had 
consented  to  defend  an  action  brought  against  the  plaintiff  for 
such  publication,  the  defendant  promised  to  indemnify  the  plaintiff 
against  all  costs  and  expenses  incurred  thereby ;  it  was  holden  (r), 
that  the  promise  and  the  consideration  were  botii  illegal ;  and  that 
if  that  objection  could  be  got  rid  of,  the  contract  would  still  be 
void  for  maintenance. 

By  stat.  24  G.  II.  c.  40,  (passed  for  the  purpose  of  restraining 
the  retailing  distilled  spirituous  liquors,  and  thereby  to  check  the 
immoderate  drinking  of  those  liquors  by  the  lower  class  of  the 
community,)  sect.  12,  it  is  enacted,  '^  that  no  person  shall  maintain 
any  action  for  any  debt  or  demand,  for  any  spirituous  liquors,  unless 
such  debt  has  been  bona  fide  contracted  at  one  time,  to  the  amount 
of  20«.  or  upwards ;  nor  shall  any  item  in  any  account  for  distilled 
spirituous  liquors  be  allowed,  where  the  liquors  delivered  at  one 
time,  and  mentioned  in  such  item,  shall  not  amount  to  20s.  at  the 

(m)  Cro.  Jac.  103.  (q)  Martyn  v.  Blithman^  Yelr.   197. 

(n)  T.  Jones,  24.  See  also  Sherley  ▼.  Packer ^  I  Roll.  R.  313, 

(o)  Mackaller  v.  Todderick,  Cro.  Car.  to  the  same  efTect. 
337,  353,  361.  (r)  Shackell  v.  Rosier,  2  Bingh.  N.  C. 

{p)  MorrU  ▼.  Chapman,  T.  Jones,  24  ;  634. 
Carter,  223,  S,  C. 
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» 

least,  without  fraud ;  and  where  no  part  of  the  liquors  sold  or  de- 
liyered  shall  have  been  returned  or  agreed  to  be  returned  directly 
or  indirectly  (14).'' 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared  that  the 
defendafit  had  run  up  a  score  for  grog,  beer,  and  herrings,  con- 
sumed by  him  at  a  pubUc  house  kept  by  the  plaintiff.  It  was 
objected,  that  the  demand  for  the  grog  could  not  be  sustained, 
bemg  illegal  within  the  preceding  statute.  Thomson^  B.,  was  of 
this  opinion,  observing,  however,  that  the  statute  was  confined  to 
spirituous  liquors.  The  plaintiff  recovered  for  the  residue  of  his 
demand  («). 

In  an  action  for  use  and  occupation  of  part  of  a  house,  and  for  X4*^*^  ^^ 
coods  sold  and  delivered  (f),  it  appeared  tiiat  the  plaintiff  was  ^^J^^^^ZfT^ 
Bquor-merchant,  and  the  defendant  took  one  side  of  the  ^oxi^jb^jCZ,  ^  sJaua 
belonring  to  him,  the  other  side  being  occupied  by  one  Eaton,  who^-^j^rf  ^^ 
sold  hquors  on  the  account  of  the  plaintiff.  The  defendant  kept^J^^^^^M.^  4^ 
an  eatinff-house,  and  the  liquors  consumed  by  the  customers  there, ^^^^  'f^ 
were  had  from  Eaton  as  they  were  wanted.  Many  of  the  items  in^^^^,£l^^  <^ 
the  bill  for  liquors  were  imder  20^.  It  was  objected,  that  the  ^  c^-^'^^^^  ^ 
plaintiff  could  not  recover  for  those  items ;  but  Lord  Kenyon  thought  ^^^^^4^  ^^ 
this  case  did  not  fall  within  the  mischiefs  intended  to  be  remedied  ^Lu^^^Tw^^ 
by  this  statute,  the  intent  of  which  was  to  prohibit  the  sale  of  such  "^c^^Za^ 


small  quantities  to  the  ctmxumer.     This  was  done  for  the  purpose  et^Jtk^ 
of  preventing  the  pernicious  effects  of  drun-drinking,  which  ^^^^^j^tj^^ 
becai  found  extremely  injurious  to  the  lower  orders  of  society.     In  f^^^£<^H^ 
the  present  case,  the  liquors  were  not  sold  to  the  defendant  for  his  ?i&.  ^*»a^^ 
own  consumption,  but  for  the  use  of  the  guests  resorting  to  ^  JJjrjT^  ^^% 
house  in  the  way  of  his  trade,  and  therefore  not  within  the  statute.^  ^^  ^ 
But,  in  a  later  case,  it  was  holden,  that  charges  for  spirits  under/i««^  y  ^^^^ 
20«.  supplied  to  guests,  and  forming  part  of  a  tavern-bill,  cannot^^^g^*'^-^ 
be  recovered,  although  the  defendant  was  not  present  at  the  enter-f^^^^jjjj*^ 
tainment ;  for  the  stotute  is  not  confined  (u)  to  sales  to  the  con-i^^Tp^^^  «r 
sumer  hhnself .  %ui::^^^c 

Where  acts  have  been  passed,    containing  regulations  as  to  *^  ^Tu'^^S^jX 

(t)  GUfkn  T.  IZciuZfo,  Devonshire  Lent  «nd  cases  cited  tfi/V-a.                                ^^lHJ^^  **#-* 

Ass.  1809,  MS.  See  Sfttkcer  ▼.  BmUh,  3  (/)  Jaclwm  v.  AHHU,  Peake's  N.  P.  C.  ^^^  ^^  ^^^^ 

Campb.  9,  that  this  stat.  does  not  extend  180.    Bat  see  Btimyeat  y.  HutcMnton,  ^^  **7l£^   '  ^ 

to  a  security,  e,  g,  a  bill  of  exchange  given  tfi/ra.                                                          ^^.         t'g^ 

In  payment  of  small  quantities  of  spiritn-  («)  Bumyeat  ▼.  Hutckhuonf  5  B.  &  A.  ^j  ^"^/^  ^  ^ 

•OS  Ifquora,  per  Lord  Bttenborough,  C.  J.  241.                                                            ^sTtot  -  Ait,^*- 

Bat  see  8eait  v.  Oiiimore,  3  Tannt.  226,  z^  ^^^^^  ^/L. 


(14)  Id  Proctor  v.  Nicholson,  7  C.  &  P.  69,  Lord  Abinger^  C.  B.,  ex-^      j^'^y;  ' 
pitssed  an  opinion,  that  this  enactment  did  not  apply  to  cases  where '^fT'^j^^^ 
spirits  are  supplied  by  an  innkeeper  to  guests  who  are  lodging  in  thejv^"^!^,,,       .^ 
house.     ^Mi^MM^  iu-    u^  ^Wn.^.  XJUj!Z7^Xi-^ 
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articles  which  are  the  subject  of  sale,  and  the  policy  of  the  act  is 
for  the  security  of  the  buyers,  and  to  protect  them  against  the 
frauds  of  the  seller,  it  has  been  holden,  that  the  seller  cannot  re- 
cover the  price. 

An  action  was  brought  to  recover  the  price  of  a  quantity  of 
bricks  sold  by  the  plaintiff,  a  brick-maker  (:r),  to  the  defendant. 
It  appeared  that  the  bricks  had  been  selected  by  the  defendant, 
but  upon  being  measured  they  were  found  to  be  of  less  dimensions 
than  the  stat.  17  Geo.  III.  c.  42  requires.  It  was  holden,  that  the 
plaintiff  could  not  recover ;  the  pohcy  of  the  statute  beinff  to  pro- 
tect the  purchaser  of  this  article  against  the  fraud  of  the  sellen 
N.  It  did  not  appear  that  the  defendant  bought  the  bricks  knowing 
them  to  be  under  size.  In  these  cases,  although  a  penalty  be 
imposed  in  the  same  clause  of  the  act  which  requires  the  thinfi^ 
to  be  done,  yet  the  remedy  of  the  public  is  not  thereby  limited 
to  a  proceeding  for  the  penalty,  but  the  clause  may  be  used  as  a 
defence  (y)  to  an  action  (15). 

A  promise  not  to  use  a  trade  in  a  particular  place  is  leml  {z). 
So  a  contract  entered  into  by  a  practising  attorney  (a),  tnat  he 
would  relinquish  and  make  over  to  B.  and  O.,  two  other  attomies, 
his  business  as  an  attorney,  as  far  as  respected  his  practice  in  the 

Erofession  within  London,  and  150  miles  from  thence,  and  all  his 
usiness  as  agent  for  any  attorney,  and  that  he  would  recommend 
his  clients  and  permit  B.  and  G.  to  use  his  name  in  the  business, 
has  been  holden  valid  (16). 

Every  contract  (b)  in  restraint  of  marriage  is  illegal,  as  being 
against  the  sound  policy  of  the  law. 

Of  Agreements  contrary  to  public  Policy. — ^The  defendant,  in 
consideration  that  the  plaintiff,  who  was  master-joiner  in  one 
of  his  Majesty's  dock-yards,  would  procure  himself  to  be  super- 
annuated, unaertook,  in  case  he,  defendant,  should  succeed  the 

(x)  Law  y.  Hodton,  11  East,  300 ;  4  &  5  WUl.  lY.  c.  49  ;  5  &  6  WiU.  IV. 
S.  P.,  9  B.  &  C.  192,  Little  y.  Poole.  c.  63.  See  also  Ltmgton  y.  Hvghm^pott^ 
Coal  Act.  Fonter  y.  T<nflor,  5  6.  &  Ad.      p.  60. 


887  ;  3  Ney.  &  M.  244.  Firkins  of  batter  (y)  5  B.  &  Ad.  900,  901. 

ley,  as  being  an  uncertain  measure.    But  (b)  See  Hartley  y.  Riee,  10  Eaat,  22. 


not  legally  marked.    7V«oti  y.  Thomae,  (z)  Broad  y.  Jollyfe^^TO,  Jae.  596. 


M'Clelland  &  Y.  119.   Hobbetts  of  bar-  {aS  Bwm  y.  Guy,  4  East,  190. 

ley,  as  being  an  uncertain  measure.    But  (o)  See  Hartley  y 

see  5  Geo.  IV.  c.  74  ;  6  Geo.  IV.  c.  12 ;      poet,  tit.  "  Wager." 


(15)  As  to  contracts  with  associations,  of  which  spiritual  persons  are 
members^  contrary  to  stat.  57  Geo.  III.  c.  99,  s.  3,  see  Hall  v.  Frank- 
lin, 3  M.  &  W.  259 ;  stat.  1  &  2  Vic.  c.  10,  post,  tit.  "  Bills  of 
Exchange." 

(16)  As  to  contracts  illegal  in  respect  of  being  in  restraint  of  trade,  see 
postj  tit.  «*  Debt— Pleadings— Illegal  Consideration." 
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pluntiffas  master-joiner,  to  allow  him  the  extra  paj  firam  the  yard- 
oooka  (c).  This  affreemeat  having  been  made  without  the  Know- 
ledge of  the  navy-board,  to  whom  the  appointment  belonged,  was 
hollen  void,  on  the  ground  that  it  was  contrary  to  nubUc  poUcy. 
So  where  A.  through  the  interest  of  B.  was  appointed  to  the  office 
of  customer  of  Ganisle  (d),  having  previously  signed  an  agreement 
that  his  name  was  made  use  of  in  trust  for  B.^  and  that  he  would 
appoint  such  deputies  as  B.  should  nommate,  and  would  empower 
B.  to  receive  the  fees  of  the  office  to  his  own  use,  this  agreement 
was  holden  void;  first  as  being  against  the  principles  of  the 
common  law^  inasmuch  as  the  pubhc  was  abused  and  the  king 
deceived ;  and,  secondly,  because  the  agreement  was  in  violation  of 
the  statutes  (12  Ric.  II.  c.  2,  and  5  &  6  Edw.  VI.  c.  16)  (17), 
which  were  made  to  guard  against  evils  of  this  nature.  On  the 
same  ground  it  was  holden,  that  upon  an  aCTeement  for  the  sale 
(by  the  owner)  of  the  command  of  a  ship  in  the  service  of  the  East 
India  Company  (e)  made  without  the  knowledge  and  against  the 
by-laws  of  the  company,  an  action  could  not  be  maintained.  A 
promise  was  made  by  the  defendant  (/),  a  friend  of  a  bankrupt,  when 
he  was  on  his  last  examination,  that  in  consideration  that  the 
assignees  and  commissioners  woidd  forbear  to  examine  the  bank- 
rupt concerning  certain  sums  of  money  with  which  he  was  charged, 
he,  defendant,  would  pay  those  sums;  the  consideration  was 
holden  void,  being  contrary  to  the  policy  of  the  bankrupt  laws. 
The  assignees  cannot  legally  enter  into  any  contract  with  a  parti- 
cular creditor,  that  on  a  certain  event  he  shall  receive  out  of  the 
estate  the  full  amount  of  any  debt  {g).  It  is  the  duty  of  the 
assignees  to  make  an  equal  distribution  of  the  effects  among  the 
creators,  in  proportion  to  all  the  debts  of  the  bankrupt.  An 
agreement  by  the  payee  of  a  bill  of  exchange  to  discharge  a  person 
liable  upon  it  (A),  in  consideration  that  the  latter  would  not  move 
the  Court  of  King's  Bench  against  him  (the  payee)  for  a  misde- 
meanor,  is  illegal. 

So  where,  a  petition  having  been  presented  to  the  House  of 

(c)  Partons  ▼.    Thon^atm,  1  H.  Bl.  2  Wils.  133,  S.  P. 
322.  (f)  Nerot  v.  Wallaee,  3  T.  R.  17. 

{(i)  Oarforth  v.  Fearon,  1  H.  Bl.  327.  {p)   Staines  t.  Wamwright,  6  Bingh. 

(«)  Blackford  end  another  y.  Preston,  N.  C.  174. 
8  T.  R.  89.    See  Staekpole  y.  £ar/«,  (A)  Pool  t.  Bousfleld,  1  Campb.  55. 


(17)  Tliis  statute  of  Edw.  VI.  prohibits  the  sale  of  certain  offices, 
which  are  specified  in  the  second  section.  With  respect  to  offices 
under  government  not  mentioned  in  this  statute,  it  has  been  decided, 
that  they  cannot  be  sold.  But  there  are  some  offices  which  may  be  the 
object  of  sale,  if  the  sale  takes  place  under  the  authority  and  with  the 
consent  of  those  who  have  the  power  of  appointment,  as  commissions  in 
the  army,  &c.     Per  KenyoUy  C.  J.,  and  Lawrence^  J.,  8  T.  R.  92,  94. 
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Commons  against  the  return  of  a  member  on  the  ground  of 
bribery,  the  petitioner  entered  into  an  agreement,  in  consideration 
of  a  sum  of  money,  and  upon  other  terms,  to  proceed  no  further 
with  the  petition ;  it  was  holden  (t),  that  this  agreement  was 
illegal.  N.  In  this  case  it  was  determined  that  the  written  agree- 
ment was  admissible  in  evidence,  for  the  purpose' of  insisting  on 
the  illegality  of  the  transaction,  without  beins  stamped,  and  that 
a  stamp  is  unnecessary  where  the  instrument  shows  no  contract  in 
law,  and  cannot  be  enforced  between  the  parties  (18). 

A  number  of  bleachers  (k)  in  the  county  of  Lancaster,  finding 
that  losses  to  a  considerable  amount  had  been  incurred  by  them 
from  their  not  being  entitled  to  retain  goods  put  into  their  hands 
for  a  general  balance,  came  to  an  agreement  that  they  would  not 
receive  the  goods  of  any  person,  who  would  not  consent  that  they 
should  be  retained  for  a  general  balance  that  might  happen  to  be 
due  to  them.  This  agreement  came  to  the  knowledge  of  J.  S., 
who  afterwards  sent  a  quantity  of  goods  to  A.,  one  of  these 
bleachers,  for  the  purpose  of  being  bleached.  J.  S.  became  a 
bankrupt.  The  assignees  demanded  the  goods,  but  the  bleacher 
insisted  that  he  had  a  lien  on  the  goods  for  what  remained  due  to 
him  for  his  work  and  labour  upon  other  works  delivered  to  the 
bankrupt  before  the  bankruptcy.  It  was  contended,  on  the  part 
of  the  assignees,  that  the  object  of  the  agreement  was  to  create 
a  lien  in  cases  where  none  existed  before ;  and  though  an  indivi- 
dual might  impose  such  terms  on  his  customers,  yet  it  was  not 
competent  to  a  class  of  men  to  do  it;  and  that  it  was  against 
public  policy  to  permit  combinations  of  this  sort  to  avail.  But  the 
court  were  of  opinion,  that  as  the  convenience  of  commerce  and 
natural  justice  were  on  the  side  of  liens,  this  agreement  was  legal, 
its  object  being  merely  to  enforce  that  which  the  law  considered  as 
equitable;  more  especially  as  it  was  made  by  persons  who  had 
an  option  either  to  work  for  this  or  that  person  as  they  chose. 

A  contract  (I)  for  the  sale  of  goods,  to  be  delivered  at  a  future 
day,  is  not  invalidated  by  the  circumstance,  that,  at  the  time  of  the 
contract,  the  vendor  neither  has  the  goods  in  his  possession,  nor 

(t)    Coppoek  y.  Bowert  4  M.  &  W.  (Q  HibbUwhUe  IPMorme,  5  M.  &  W. 

361 .  462,  cited  in  Mortimer  t.  M'  CdlUm,  6  M. 

(k)  Kirkman  v.  Shaweroit,  6  T.  R.  14.      &  W.  76.    r /%  t^^C^ 


(18)  In  Keable  v.  Payne,  8  A.  &  £•  555,  in  assumpsit  for  goods  sold 
and  delivered,  the  plaintiff's  case  was,  that  defendant  received  them  of 
M.  who  had  obtained  them  from  the  plaintiff,  the  owner,  by  pretending 
to  purchase  and  pay  for  them  by  a  cheque  drawn  on  a  party,  who,  as 
M.  knew,  would  dishonour  the  cheque ;  it  was  holden,  that  in  support 
of  this  case  the  cheque  was  admissible  in  evidence,  though  not  auly 
stamped. 
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has  entered  into  any  contract  to  buy  them,  nor  has  any  reasonable 
expectation  of  becoming  possessed  of  them,  by  the  time  appointed 
for  delivering  them,  otherwise  than  by  purchasing  them  after 
making  the  contract ;  for  such  a  contract  does  not  amount  to  a 
wager,  inasmuch  as  both  the  contracting  parties  are  not  cognizant 
of  the  fact  that  the  goods  are  not  in  the  vendor^s  possession ;  and 
even  if  it  were  a  wa^er,  it  is  not  illegal,  because  it  has  no  necessary 
tendency  to  injure  third  parties. 

2ndly.  The  agreement  must  not  be  contaminated  with,  or  arise 
out  of,  an  illegal  transaction.  Hence,  where  an  agreement  was 
made  between  two  parties  (th),  subjects  of  this  country,  for  the 
sale  and  delivery  of  goods  in  Guernsey,  for  the  purpose  of  being 
smuggled  into  England ;  it  was  holden  that  the  vendor  could  not 
maintain  an  action  for  the  value  of  the  goods.  And  in  a  subse- 
quent case  it  was  decided  (n),  that  the  circumstance  of  the  vendor 
being  an  inhabitant  of  Guernsey  would  not  vary  the  case,  for  he 
was  still  a  subject  of  this  country  (19).  So  where  the  vendor 
was  concerned  in  giving  assistance  to  the  vendee  to  smuggle  the 
goods,  by  packing  them  in  the  manner  most  suitable  for,  and  with 
the  intent  to  aid  that  purpose,  although  the  vendor  was  a  foreigner, 
resident  abroad,  and  the  sale  and  debvery  of  the  goods  were  com- 
pleted abroad,  it  was  holden  (o),  that  the  vendor  could  not  resort 
to  the  laws  of  this  country  to  give  effect  to  his  agreement.  But 
the  mere  knowledge  of  the  vendor  (p)  that  the  goods  were  pur- 
chased for  the  purpose  of  being  smuggled,  is  not  suiBicient  to 
prevent  his  recovering  in  an  action  for  the  price  of  the  goods,  if 
the  vendor  was  a  foreigner  resident  abroad,  and  the  sale  and 
delivery  were  completed .  abroad.  So  a  person  who  sells  goods 
knowing  that  the  purchaser  intends  to  apply  them  in  an  fflegal 
trade,  is  nevertheless  entitled  to  recover  the  price,  if  he  yields  no 
other  aid  to  the  illegal  transaction  than  selling  the  goods,  and 
obtaining  permits  for  their  delivery  to  the  agent  of  the  pur- 
chaser (q).  But  where  the  plaintiff,  a  druggist,  after  the  42  Geo. 
III.  c.  38,  but  before  the  51  Geo.  III.  c.  87,  sold  and  delivered 
drugs  to  the  defendant,  a  brewer,  knowing  that  they  were  to  be 


t 


m)  Biggt  y.  Lawrence ^  3  T.  R.  454.  .  {q)  ffodgeon  y.  Temple,  5  Taunt.  181. 

n)  CluffM  y.  Penaluna,  4  T.  R.  467.  See  also  Johnaon  y.  Hudson,  11  East, 

(o)  Waymell  y.  Read  and  another ,  5  T.  180  ;  Bensley  y.  Bignold,  5  B.  &  A.  335  ; 

R.  599,  cited  by  Kenyan,  C.  J.,  Vandyck  Brown  y.   Duncan,    10    B.   &   C.   93  ; 

y.  HewUt,  1  East's  R.  98.  Wetherell  y.  Jonee,  3  B.  &.  Ad.  221. 

(jp)  Hobnan  r.  Johnson,  Cowp.  341. 


(19)  **  A  man  may  be  born  out  of  the  realm,  viz.  of  England,  as  in 
Ireland,  Jersey,  and  Guernsey,  &c.,  and  yet,  as  he  is  not  bom  out  of  the 
ligeance  of  the  king,  he  is  not  an  alien."  1  Inst.  129,  b.  The  island  of 
Jersey  is  not  considered  as  part  of  the  United  Kingdom  within  stat.  7  &  8 
Geo.  IV.  c.  29,  s.  76.     1  Moody,  C.  C.  349,  Rex  v.  Prowes, 
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uted  in  the  brewery ;  it  was  holden  (r),  that  he  could  not  recover 
the  price  of  them.  Where  a  contract,  which  a  phuntiff  seeks  to 
enforce,  is  expressly,  or  by  implication,  foirbidden  by  the  statute 
or  the  common  law,  no  court  will  lend  its  assistance  to  give  it 
effect;  but  where  the  consideration  and  the  matter  to  be  per- 
formed are  both  legal,  a  plaintiff  is  not  precluded  from  recovering 
by  an  infringement  of  the  law  (^),  not  contemplated  by  the  con- 
tract, in  the  performance  of  something  to  be  done  on  his  part. 

If  an  officer  permit  a  prisoner  to  go  at  large  (^),  in  consequence 
of  which  he  (the  officer)  is  obliged  to  pay  the  creditor,  the  officer 
cannot  maintain  an  action  for  money  paid  against  the  debtor ;  for 
he  cannot  raise  a  cause  of  action  by  the  payment  of  money  for 
another,  on  account  of  his  own  breach  of  duty  (20). 

Of  FrauduUni  Agreements. — Srdly.  The  agreement  must  be  fair 
and  honest,  and  not  entered  into  for  a  fraudulent  purpose;  for 
fraudulent  contracts  are  considered  in  the  same  light  as  illegal  con- 
tracts, and  consequently  an  action  cannot  be  maintained  for  the 
breach  of  them.  The  defendants  (u),  being  indebted  to  the  plain* 
ti%  and  other  creditors,  and  being  insolvent,  assigned  all  their 
effects  in  trust  to  pay  \\s.  in  the  pound  to  their  creditors,  to  which 
all  the  creditors  consented,  and  signed  the  deed  of  trust,  except  the 
plaintifis,  who  refrised  to  sign  and  to  take  any  composition,  unless 
the  defendants  would  give  them  a  note  for  the  remaining  9^.  in  the 
pound;  the  defendants  accordingly  gave  a  note  to  that  amount, 
whereupon  the  plaintiff  signed  the  deed.  It  appeared,  that  if  the 
plaintifra  had  not  signed,  the  rest  of  the  creditors  would  not  have 
signed  the  deed.  An  action  having  been  brought  on  the  note,  a 
verdict  was  found  for  the  defendants :  on  an  application  made  to  the 
court  for  a  new  trial,  it  was  refused ;  Lord  Kenyan^  C.  J.,  observing, 
that  the  foundation  of  his  opinion  was,  that  the  temptation  to  give 
this  note  was  a  fraud  on  the  creditors  who  were  parties  to  the 

(r)  Langton  y.  Jffughet,  1  M.  &  S.  93,  ing  judgment    in    Wetkerell  t.    Jomegp 

cited  by  ThuUil,  C.  J.,  in  De  Begnit  y.  3  B.  &  Ad.  225,  6. 

Ammtead,    10  Bingh.   110,    and  Lord  (t)  Pitcher  w.  Bailey,  S  East,  171. 

Cottenham,  C,  in  Swing  y.  Oebaldieton,  (tc)  Cockehoit  y.  Beimeff,  2  T.  R.  763, 

2  M.  &  Cr.  86;  which  were  cases  of  reoogauod  bj  hord  Bllenborough  in  8tein» 

unlicensed  theatres.     See  also  Levy  y.  man  y.  Jfa^«#,  11  East,  394.     See  Hul- 

Vatee,  8  A.  &  E.  129.  dietonY.  Lord  Onehw,  1  P.  Wms.  768. 

(«)  Per  Lord  Tenterden,  C.  J.,  deliyer- 


(20)  But  where  an  officer  discharged  a  prisoner,  arrested  on  mesne 
process,  on  payment  of  the  sum  sworn  to  and  costs,  and  was  afterwards 
obliged  to  pay  the  residue  of  the  debt,  it  was  holden  by  Buller,  /.,  that  as 
the  officer  had  not  been  guilty  of  any  improper  conauct,  and  as  he  was 
by  law  compellable  to  pay  the  whole  debt,  he  was  entitled  to  recover 
against  the  defendant  for  so  much  money  paid  to  his  use.  Cordron  v.  Lord 
Mcuserene,  Peake*s  N.  P.  C.  143. 
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contract,  on  which  their  debts  were  to  be  cancelled  in  consideration 
of  receiving  a  composition.  The  note  preceded  the  execution  of 
the  deed;  all  the  creditors  being  assembled  for  the  purpose  of 
arranging  the  defendant's  affidrs,  they  all  undertook  and  mutually 
contracted  with  each  other,  that  tiie  defendants  should  be  discharged 
firom  their  debts  after  the  execution  of  the  deed.  Then  the  plain- 
ti&,  in  fraud  of  that  engagement,  entered  into  a  contract  with  the 
defendants,  which  prevented  their  being  put  into  that  situation 
which  was  the  inducement  to  the  other  creditors  to  sign  the  deed, 
and  to  relinquish  a  part  of  their  demands.  The  same  principle  was 
established  m  Jackson  v.  Lomas^  4  T.  R.  166.  See  also  Smith  v. 
Cuff^  6  M.  &  S.  160,  and  post^  '^  Money  had  and  received,^'  6.  So 
where  A.  having  given  B.  a  sum  of  money  for  goods  in  advance- 
ment of  C.  {x)y  a  secret  agreement  between  B.  and  C,  that  C. 
should  pay  B.  a  further  sum  for  the  goods,  was  holden  to  be  void, 
on  the  ground  that  it  was  a  fraud  upon  A.  So  where  it  was  agreed 
between  the  vendors  and  vendee  of  goods,  that  the  vendee  should 
pay  10«.  per  ton  beyond  the  market  price,  which  sum  was  to  be 
applied  in  Uquidation  of  an  old  debt  due  to  one  of  the  vendors,  and 
the  payment  of  the  goods  was  guaranteed  by  a  third  person,  to 
whom  the  bargain  between  the  parties  was  not  communicated,  it 
was  holden  (y)  that  this  was  a  fraud,  and  rendered  the  guaranty 
void.  So  where  a  trust  deed  was  proposed  to  the  creditors  of  an 
insolvent  (z),  whereby  they  all  engaged  to  accept  payment  of  their 
debts  by  six  instalments,  the  second,  third,  and  fourth  of  which 
were  to  be  guaranteed  by  collateral  security,  and  the  fifth  and  sixth 
were  to  remain  on  the  single  security  of  the  insolvent ;  several  of 
the  creditors  refused  to  sign,  unless  the  plaintiffit  did :  in  order  to 
induce  the  plaintii&  to  sign  tiie  deed,  the  defendant,  at  the  instance 
of  the  insolvent,  agreed  that  he  (the  defendant)  would  procure  the 
plaintiff  a  collateral  security  for  the  fifth  and  sixth  mstalments 
within  a  given  time,  whereupon  the  plaintifib  signed  the  trust  deed, 
and  the  other  creditors,  who  had  before  refused,  signed  also,  but 
without  any  knowledge  of  the  agreement  between  the  plaintiffit  and 
defendant :  an  action  having  been  brought  for  the  non-performance 
of  this  agreement,  it  was  holden  to  be  a  void  agreement,  on  the 
ground  &at  it  was  a  fraud  against  the  other  creditors:  and 
although,  in  this  case,  the  stipulation  by  the  plaintifib  was  for  a 
further  security,  and  not  for  more  money,  there  was  not  any  dif- 
ference, in  substance,  whether  a  creditor  stipulated  for  that,  which 
he  thought  would  produce  him  money  more  certainly,  or  for  a 
larger  sum  than  he  had  agreed  to  take  in  common  with  the  other 
creditors ;  that  it  was  equally  a  fraud  upon  the  other  creditors  to 
stipulate  for  either.     So  where  the  plaintifiT,  before  signing  a  com- 

(jr)  Jackson  t.  Duehtare,  3  T.  R.  551.  und  another,  15  Yes.  52 ;  and  by  Parit,  J., 

(y)  Pideoek  t.  BUhop,  3  B.  &  C.  605.  in  WelU  y.  Girling,  1  Brod.  &  Bingh.  453 ; 

(Ir)  Leieetter  t.  Roie,  4  East,  372,  re-  Knight  t.  Hunt,  5  Bingh.  432 ;    Culling^ 

oogniied  hjJjor^Bldon,  C,  in  Bsp.Sadkr  worth  t.  Loyd,  2  Beayan,  391. 
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position  deed,  by  which  the  creditors  of  the  defendant  agreed  ta 
take  the  desfendiuit's  bills  at  long  dates,  for  their  respective  debts, 
stipulated,  without  their  knowledge,  for  a  bill  of  exchange,  to  be  in- 
dorsed to  him  by  the  defendant  for  a  further  sum,  it  was  holden  (a) 
that  the  whole  agreement  between  the  plaintiff  and  the  defend- 
ant was  void,  as  being  fraudulent  upon  the  other  creditors,  and  the 
plaintiff  could  not  recover  upon  the  defendant's  bills  for  the  amount 
of  the  composition-money,  although  he  had  received  nothing  on  the 
bill  indorsed  to  him  by  the  defendeuit. 

The  creditors  of  a  bankrupt  entered  into  a  deed  of  composition 
to  receive  eight  shillingB  in  the  pound  in  fuU  discharge  of  their 
debts,  and  agreed  to  release  every  thing  beyond  that,  and  give  up 
all  securities  to  the  bankrupt^  and  join  in  a  petition  to  the  chan- 
ceUor,  to  supersede  the  commission ;  one  of  the  creditors,  having 
two  distinct  debts  due  from  the  bankrupt,  for  one  of  which  he  held 
biOs  to  the  full  amount,  received  his  dividend  of  eight  shillings  in 
the  pound  on  both  debts,  and  then  received  the  full  value  of  some  of 
the  bills ;  it  was  holden  (&),  that  the  bankrupt  was  entitled  to  sue 
for  the  money  so  obtained  on  the  bills  in  an  action  for  money  had 
and  received.  The  principle  of  the  foregoing  case  was,  that  if  the 
creditor  had  been  suffered  to  retain  in  his  possession  the  money 
which  he  had  raised  on  the  bills  given  by  the  bankrupt,  he  would 
have  got  more  than  eight  shillings  m  the  pound  out  of  the  bank- 
rupt's effects  by  the  amount  of  those  bills  which,  imder  the  agree- 
ment, the  creditor  was  to  restore  and  to  give  up  to  the  bankrupt. 
But  where  the  creditors  of  an  insolvent  agreed,  by  an  instrument, 
(not  under  seal,)  that  they  would  accept  in  full  satisfaction  of  their 
debts  twelve  shillings  in  the  pound,  payable  by  instalments,  and 
would  release  him  from  all  demands ;  and  one  of  the  creditors,  who 
signed  for  the  whole  amount  of  his  debt,  held  at  the  time,  as  a 
security  for  part,  a  bill  of  exchange  drawn  by  the  debtor  and 
accepted  by  a  third  person;  the  money  due  on  this  biU  having 
afterwards  been  paid  by  the  acceptor,  it  was  holden  (c),  that  the 
creditor  might  retain  it,  the  agreement  of  composition  not  contain- 
ing any  express  stipulation  for  giving  up  securities,  nor  anything 
whence  such  a  stipulation  could  be  implied,  and  the  effect  of  it  not 
bein^  to  extinguish  the  original  debt.  And  where  defendant  en- 
tered into  a  composition  to  pay  his  creditors  Qs.  Sd,  in  the  pound, 
upon  condition  oi  being  released,  and  nearly  two  years  afterwards 
gave  one  of  the  creditors,  who  had  agreed  to  sign  the  composition, 
a  bond  for  the  residue  of  her  debt,  she  not  having  received  the 
amount  of  her  composition,  although  divers  creditors  had  signed 
the  deed,  received  their  composition,  and  released  the  defendant ;  it 
was  holden  {d)  that  the  bond  was  good :  as  it  was  not  given  or 

(a)  Houfden  v.  Haigh,  3  P. & D.  661.        recognized  in  NiehoU  y.Norru,  3  B.  & 
U)  Stock  V.  Mawson,  1  B.  &  P.  286.  Ad.  42,  n.  lp{4^,Af^M0s%^  aL  aUuU-  ^  a 

(c)  ThomoM  T.  Cowrtnay,  1  B.  &  A.  1,  {d)  Toot  v.  Tuck,  4  Bingh.  224.   tU 

5  Ai  4/u.^UCnr  jL^ 
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agreed  to  be  ffiven  at  the  time  of  the  composition,  it  was  not  a 
fraud  on  the  otner  creditors. 

To  assmnpsit  for  the  non-performance  of  a  written  agreement  to 
take  a  furnished  house,  the  defendant  pleaded  that  the  plaintiff 
caused  and  procured  the  defendant  to  enter  into  the  agreement  by 
means  of  fraud,  covin,  and  misrepresentation  of  the  plaintiff,  and 
others  in  collusion  with  him :  on  which  issue  was  joined.  It  ap- 
peared at  the  trial,  that  the  plaintiff  had  employed  an  agent  to  let 
the  house  in  question,  and  tne  defendant,  bemg  in  treaty  with  the 
agent  for  takmg  it,  asked  him  ''  If  there  was  any  objection  to  the 
house  l*^  to  which  he  answered  that  there  was  not :  the  defendant 
signed  the  agreement,  but  afterwards  discovered  that  the  adjoining 
house  was  a  brothel,  and  on  that  ground  declined  to  fulfil  the  con- 
tract. It  was  holden  (e),  that  it  was  not  sufficient  to  support  the 
plea,  that  the  representation  turned  out  to  be  untrue,  but  that  for 
that  purpose  it  ought  to  have  been  proved  to  have  been  fraudulently 
made;  tnat  as  the  representation  was  not  embodied  in  the  con- 
tract, the  contract  could  not  be  affected  by  it  unless  it  were  a 
fraudulent  representation ;  and  that  the  knowledge  of  the  plaintiff 
of  the  existence  of  the  nuisance,  and  the  representation  of  the 
agent  that  it  did  not  exist,  were  not  enough  to  constitute  fraud,  so 
as  to  support  the  plea. 

Immoral  Agreements. — 4thly.  If  the  agreement  be  of  such  a 
nature,  that  the  carrying  it  into  effect,  and  enforcing  it,  will  give  a 
sanction  and  encouragement  to  inunondity,  an  action  cannot  be 
maintained  for  the  violation  of  it.  This  position  is  founded  on  the 
maxim,  ex  turpi  causd  non  oritur  actio^  or,  in  the  elegant  paraphrase 
of  Lord  Mansfieldj  justice  must  be  drawn  from  pure  fountains. 

In  an  action  for  use  and  occupation  of  a  lodging  (/),  where  it 
appeared  that  the  lod^g  was  let  to  the  defendant  for  the  purposes 
of  prostitution,  and  with  a  knowledge  on  the  part  of  the  plaintiff  of 
that  fact,  it  was  holden  that  the  action  was  not  maintainable  (^). 
So  where  an  action  was  brought  against  the  defendant  for  board 
and  lodging  (A),  and  it  appeared  in  evidence,  that  the  defendant  was 
a  lady  of  easy  virtue,  that  she  had  boarded  and  lodged  with  the 
plaintiff,  who  had  kept  a  house  of  bad  fame,  and  who,  besides  what 
she  received  for  the  board  and  lodging  of  the  unfortunate  women  in 
her  house,  partook  of  the  profits  of  their  prostitution ;  Lord  KenyoUy 
C.  J.,  was  of  opinion,  that  such  a  demand  could  not  be  heard  in  a 
court  of  justice.  On  the  same  principle  it  was  holden,  that  an 
assumpsit  would  not  lie  to  recover  the  value  of  prints  of  an  immoral 
or  libeUous  tendency,  which  had  been  sold  and  delivered  by  the 

(«)  Corttfoot  ▼.  Fowkt,  6  M.  &  W.  358.  P.  C.  13,  S.  P.  per  Kenyan,  C.  J. 
Lord  AMnger,  C.  B.,  diis.  {h)  Howard  t.  Hodges,    Middx.   Sit- 

(/)  QritpT,  Churchill,  C.  B.  E.  34  Geo.  tings,  B.  R.  before  Lord  Kenyan,  C.  J., 

IIL     Per  JByre,  C.  J.  2  Dec.  1796;  Jenninge  t.  Throgmorton, 

{g)  Ghwrdag  t.  Biehardwn,  1  Eip.  N.  R.  &  Mo.  N.  P.  C.  251,  Abbott,  C.  J. 
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plaintiff  to  the  defendant  (i).  But  In  an  action  to  recover  the 
amount  of  a  bill  delivered  for  washing  done  by  the  wife  of  the 
plaintiff  (A),  where  it  appeared  in  evidence,  that  the  defendant  was 
a  prostitute,  and  that  the  articles  washed  consisted  principally  of 
expensive  dresses,  in  which  the  defendant  appeared  at  public  places, 
and  of  ^ntlemen*s  nightcaps,  which  were  worn  by  the  persons  who 
slept  with  the  defendant ;  with  all  which  circumstances  the  plaintiff 
was  acquainted ;  it  was  holden,  that  the  use  to  which  the  defendant 
applied  the  linen  could  hot  affect  the  contract,  and  that  the  plaintiff 
was  entitled  to  recover.  The  same  doctrine  was  laid  down  by  Lord 
Ellenhorouah^  in  Bawry  v.  Bennett  1  Campb.  34*8,  where  an  action 
was  brought  against  a  prostitute  to  recover  tiie  value  of  some 
clothes  which  had  been  furnished  by  the  plaintiff.  The  C.  J.  said, 
that  the  mere  circumstance  of  the  defendant  being  a  prostitute, 
within  the  knowledge  of  the  plaintiff,  would  not  render  the  contract 
illegal.  In  order  to  defeat  the  action,  it  must  be  shown  that  the 
plaintiff  expected  to  be  paid  out  of  the  profits  of  the  defendant's 
prostitution,  and  that  he  had  sold  her  the  clothes  in  order  to  carry 
it  on.  A  similar  distinction  was  taken  by  Lord  TenterdeUy  C.  J., 
in  Appleton  v.  Campbell^  2  C.  &  P.  347. 


II.  Of  the  General  Indebitatus  Assumpsit. 

Having  premised  that  the  rules  laid  down  in  the  preceding  sec- 
tion, govern  the  action  of  assumpsit  in  both  its  forms ;  that  is, 
whether  the  plaintiff  sets  forth  the  agreement,  for  the  breach  of 
which  he  complains,  specially,  and  declares,  as  it  is  technically 
termed,  on  a  special  assumpsit ;  or  whether,  the  nature  of  his  case 
permitting  it,  he  adopts  the  general  form  of  an  indebitatus  assump- 
sit ;1  shiol  proceed  to  an  explanation  of  the  latter  form. 

General  Indebitatus  Assumpsit. — The  general  indebitatus  as- 
sumpsit is  in  the  nature  of  an  action  of  debt,  and  owed  its  intro- 
duction into  general  use  to  the  circumstance  of  the  defendant  not 
having  been  permitted  in  this  form  of  action  to  wage  his  law  (Q. 
It  may  be  considered  as  a  general  rule,  that  an  indebitatus  assump- 
sit wSl  not  lie  in  any  case  but  where  debt  will  lie  (m).  The 
remedy,  however,  by  action  of  debt  is  more  extensive  than  the 
remedy  by  indebitatus  assumpsit ;  for  debt  may  be  brought  on  a 
record  or  specialty,  whereas  the  indebitatus  assumpsit  is  confined 
to  parol  agreements.  Hence,  although  the  form  of  the  general 
ijidebitatus  assumpsit  is  very  concise,  yet  it  is  essentially  necessary 

(i)  Per  Lawrence f  J,,  4  Esp.  N.  P.  C.  (/)  Wager  of  law  is  now  abolished, 

97.  Stat.  3  &  4  WiU.  IV.  c.  42,  s.  13. 

(k)  Lhyd  y.  Johneon,  I  Bos.  fc  Pul.  (m)  ffarffe  case,  Salk.  23. 
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to  state  in  the  declaration  for  what  cause  the  debt  or  duty  became 
due,  in  order  that  it  may  appear  to  the  court  to  be  matter  whereon 
an  assumpsit  may  be  founded ;  and  an  omission  in  this  respect  may 
be  taken  advantage  of  by  writ  of  error  (n),  or  in  arrest  of  judgment 
after  verdict  (o).  A  declaration  merely  stating  that  the  defendant 
was  indebted  to  the  plaintiff  in  500  quarts  of  wheat,  as  for  tolls  of 
wheat,  without  specifying  any  value,  is  bad  (p)  upon  special  de- 
murrer. But  it  is  not  necessary,  in  this  form  of  action,  to  state 
the  particular  items  constituting  the  debt ;  it  is  sufficient  if  the 
declaration  state  generally,  that  the  defendant  was  indebted  to  the 
plaintiff  for  work  and  labour  (q)  ;  for  the  agistment  (r)  of  cattle  in 
the  plaintiff^s  eround ;  for  a  premium  ($)  upon  a  policy  of  assurance 
upon  such  a  diip;  upon  an  account  stated  (t)  (21) ;  on  a  foreign 

(n)  Cro.  Jac.  206,  207.  (g)  Hibberi  v.  Courthope,  Garth.  276. 

S)  F6ster  y.  Smith,  Cro.  Car.  31.  (r)  Qardiner  ▼.  Bellingham,  Hob.  5. 

)  Jfayor  afReodbng  y.  Clarke,  4  B.  {$)  Fowk  y.  Piruaci,  2  Ley.  153. 

&  A.  268.  (/)  Hornet  y.  Savill,  Cro.  Car.  116. 


(21)  In  an  action  ofindebitatus  assumpsit^  upon  an  account  stated,  it 
is  not  necessary  to  prove  the  items  of  the  account^  but  only  that  an  ac- 
coant  was  stated,  for  that  is  the  cause  of  action.  Agreed  per  Raymond, 
C.  J.,  Page  and  Reynolds,  J.,  in  Bartlett  v.  Emery ^  1  T.  R.  42,  n. 
The  accounting  being  the  ground  of  the  promise,  is  traversable.  Dalby 
V.  Cooke,  Cro.  Jac.  234.  On  an  account  stated,  the  plaintiff  is  not 
obliged  to  prove  the  exact  sum  laid  in  the  declaration.  Thompson  v. 
Spencer,  B.  R.  E.  8  Geo.  III. ;  Bull.  N.  P.  129.  An  acknowledgment  by 
the  defendant  of  a  debt,  due  upon  any  account,  is  sufficient  to  enable  the 
plaintiff  to  recover  upon  a  count  for  an  account  stated.  Knowles  v. 
Michel,  13  East,  249.  ^'  I  think  Knowles  v.  Michel  is  an  authority  to 
show,  that  though  in  form  a  count  upon  an  account  stated  ts  '  of  and 
concerning  divers  sums  of  money,'  yet  proof  of  one  item  is  good  to  main- 
tain such  a  count ;  divers  may  be  supported  by  evidence  of  one."  Per 
Lord  Ellenborough,  C.  J.,  in  Highmore  v.  Primrose,  5  M.  &  S.  67. 
*'  It  has  been  held,  that  upon  a  count  for  goods  sold  and  delivered,  the  plain- 
tiff may  prove  the  sale  of  one  article,  and  that  will  be  well  enough.  The 
same  rule  applies  to  this  count,  which  is  '^  of  and  concerning  divers  sums,'' 
as  to  the  count  for  goods  sold.  Per  Holroyd,  J.,S.  C,  Where  a  note  is 
expressed  to  be  for  value  received,  that  imports  ''  received  from  the 
payee;*'  and  is  an  acknowledgment  of  a  debt  from  the  maker  to  the 
payee.  See  Highmore  v.  Primrose,  5  M.  &  S.  67  ;  Priddy  v.  Henhrey, 
1  B.  &  C.  674 ;  Clayton  v.  Gosling,  5  B.  &  C.  360.  Where  a  party 
examined  before  commissioners  of  bankrupt  admitted  that  he  had  received 
a  sum  of  money  on  account  of  the  bankrupt  after  an  act  of  bankruptcy, 
but  did  not  go  on  to  admit  that  it  was  a  subsisting  debt ;  it  was  holden 
that  this  was  not  evidence  sufficient  to  support  a  count  on  an  account 
stated  with  the  assignees.  Tucker  and  another,  Assignees  of  Hickman,  v. 
Barrow  J  7  B.  &  C.  623.  In  order  to  constitute  an  account  stated,  there 
must  be  a  statement  of  some  certain  amount  of  money  being  due,  which 
must  be  made  either  to  the  party  himself  or  to  some  agent  of  his.     Per 

VOL.  I.  p 


66  ASSUMPSIT. 

judgment  (tr) ;  without  stating  the  cause  of  action  on  which  the 
judgment  proceeded  (22) ;  or  for  money  had  and  received  (x) ; 
without  stating  for  what  cause  the  money  was  had  and  received. 
A  corporation  aggregate  may  sue  and  be  sued  (y)  in  indebitatus 
cusumpsit  on  an  executed  parol  contract ;  e,ff.  for  goods  sold  and 
delivered ;  for  they  may  contract  without  affixing  the  common  seal, 
in  cases  where  convenience,  amounting  almost  to  necessity,  requires 
that  they  should  do  so;  as  in  hiring  inferior  servants,  or  doing  acts 
frequently  recurring,  or  too  insignificant  to  be  worth  the  trouble  of 
affixing  the  common  seal.  Per  Denman^  C.  J.,  6  A.  &  E.  861, 
cited  in  M.  of  Ludlow  v.  Charlton^  6  M.  &  W.  822.  It  makes 
no  difference  as  to  the  right  of  a  corporation  to  sue  on  a  contract 
entered  into  by  them  without  seal,  whether  the  contract  be  executed 
or  executory,  or  whether  the  promises  be  express  or  implied  (z). 

The  counts  in  indebitatus  assumpsit  for  work  and  labour,  goods 
sold  and  delivered,  money  lent  and  advanced,  money  piud,  money 
had  and  received,  and  on  account  stated,  being  in  most  frequent  use, 
are  called  the  general  or  common  counts,  and  all  or  some  of  them 
were  usually  added  to  every  special  assumpsit ;  but  see  R.  6.  H.  T. 
4  Will.  IV.  limiting  counts,  post^  tit.  "  Declaration.*'  The  generality 
of  these  counts  is  obviated  by  particulars  of  demand,  which  plaintiff, 
imder  the  new  rule  (R.  G.  T.  T.  1  WiU.  IV.  No.  6,)  is  to  deliver,  a  copy 
of  which  must  be  annexed  by  plaintiff's  attorney  to  the  record,  at 
the  time  when  it  is  entered  with  the  judge'*s  marshal.  This  annex- 
ation supersedes  the  necessity  of  proof  (a)  of  delivery  at  the  trial ; 
and  if  the  plaintiff  gives  credit  in  the  particulars  for  any  sum  of 
money  paid  to  him,  it  is  not  necessary  for  the  defendant  to  plead 
payment  of  such  sum  (&). 

(«)  PlautbwY,  Van  Uxem,  Cam.  Scacc.  (y)  Beverley  ▼.  The  Lmcoin  Gae  Ught 

Doug.  5,  n.     An  Irish  judgment  since  the  and  Coke  Company,  6  A.  &  E.  829. 
Union,  Vaughan  y.  Plunkettf  3  Tannt.  S5,  {z)  Church  v.  T^e  Imperial  Gat  Light 

n. ;  Harris  v.  Saunders^  4  B.  &  C.  411,  and  Coke  Company,  6  A.  &  E.  846. 
S.  P.      See  Guinneee  y.  Carroll,  1  6.  &  (a)  Maearthy  y.  Smithy  8  Bing.  145. 

Ad.  459.  (4)  R.  G.T.  T.  1  Vic.  poet,  "  Plead- 

(j?)  jRa^^y.  £ftJfc««,B.R.M.22Car.II.  ings/'  <<  Payment." 


Parke,  B.,  in  Hughes  v.  Thorpe,  5  M.  &  W.  667.  In  an  action  by 
payee  against  acceptor  of  a  bill  of  exchange,  drawn  by  a  third  person,  the 
defendant  paid  £10  into  court  on  the  money  counts.  Nothing  more  was 
due  on  the  bill,  and  there  had  not  been  any  other  account  or  transaction 
between  the  plaintiff  and  defendant ;  it  was  holden,  that  the  payment  so 
made  was  an  answer  to  the  whole  action,  and  that  the  plaintiff  could  not 
recover  nominal  damages  on  the  special  count  on  the  bill.  Early  y.  Bow- 
man,  1  B.  &  Ad.  889. 

(22)  A  judgment  of  one  of  the  superior  courts  of  Ireland,  or  of  any 
other  court  than  one  of  the  superior  courts  of  this  country,  is  not  conclu- 
sive against  the  defendant,  if  it  appear  that  he  was  not  duly  served  with 
process  in  the  action.  Ferguson  v.  Mahon,  3  P.  &  D.  143.  //  ^-^i  0€ 
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In  addition  to  the  causes  of  action  already  enumerated,  it  has 
heen  holden,  that  an  indebitatus  assumpsit  will  lie  for  a  fee  due 
from  any  person  who  accepts  the  honour  of  knighthood,  to  the  gen- 
tlemen ufidiers  and  daily  waiters  to  the  king  (c) ;  for  fees  due  to  an 
usher  of  the  black  rod  (d) ;  for  a  reasonable  and  customary  fine  due 
to  the  heir  of  the  lord  from  the  copyholder,  upon  the  death  of  the 
lord  (fi) ;  for  freight  (/)  ;  for  goods  and  chattels  {g)  ;  for  money 
due  by  the  custom  of  London  for  scavage  (h) ;  for  toUs  (i)  (24)  ; 
for  burial  fees  (A)  ;  for  a  penalty  due  by  the  ordinances  of  a  com- 

Cmy  for   not    serving  the  office  of  steward,  according  to  a  by- 
w  (Q;  and,  lastly,  indebitatus  assumpsit  will  lie  on  a  foreign  judg- 
ment (m). 
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e)  Dtg^pa  t.  Gerrard,  Cartb .  95.  (A)  City  of  London  ▼.  Gorty,  2  Lev.  1 74 . 

a)  SaundertOH  t.  BrignaU,  Str.  747.  ?t)   Seward  ▼.  Baker,  1  T.R.  618. 

(e)  Shuttleworth  y.  Garrett,  Carth.  90,  Us)  Spry  v.  Emperor,  6  M.  &  W.  639. 

Holt,  C.  J.,  dissentient  (23).  (/)  Barber  Surgeons  t.  Peleon,  2  Lev. 

(/)  1  Vcntr.  100.  252. 

(j)  Earl  qf  Falmouth  ▼.  Penrose,  6  B.  (m)  Crawford  v.  Whittal,  Dong.  4,  n. 

&  C.  385.  [1]. 


(23)  It  was  admitted  by  the  court,  in  this  case,  that  debt  would  lie  for 
a  fine  upon  an  admittance  to  a  copyhold.  See  also  Whitfield  v.  Hunt^ 
Doug.  727,  n.  [t  155,]  where  it  was  holden,  that  a  general  indebitatus 
assumpsit  would  lie  by  the  lord  against  the  tenant  of  a  customary  tene- 
ment for  a  fine  due  upon  admission.  See  also  3  &  4  Will.  IV.  c.  42,  s.  3, 
limiting  the  time  for  commencing  and  suing  actions  of  debt  for  any  fine 
due  in  respect  of  any  copyhold  estate  to  six  years  after  the  cause  of 
action. 

(24)  Assumpsit  will  lie  for  tolls ;  as  for  passing  along  a  way.  Such 
toll  is  either  toll  thorough,  or  toll  traverse ;  which  last  is  the  payment  of 
a  sum  of  money  for  passing  over  the  soil  of  another  in  a  way  not  an  high- 
way. 2  Roll.  Abr.  522 ;  Richards  v,  Bennett,  1  B.  &  C.  223.  Toll 
thorough  is  a  payment  for  passing  along  a  highway,  to  support  which  some 
consideration  must  be  proved,  as  repairing  a  road  or  bridge.  The  repair 
of  some  streets  in  a  town  is  not  a  suflEicient  consideration  to  support  the 
claim  of  toll  thorough  in  all  parts  of  the  town.  Brett  v.  Beales,  10  B. 
&  C.  508.  But  if  the  taking  of  the  toll,  as  well  as  the  right  of  passage, 
be  immemorial,  it  may  be  presumed  that  the  soil  was  originally  granted  to 
the  public  in  consideration  of  the  toll ;  and  such  original  grant  is  a  good 
consideration  for  the  toll,  although  the  soil  and  toll  should  have  been 
severed  and  got  into  different  hands.  Lord  Pelham  v.  Pickersgill, 
1  T.  R.  660 ;  Trueman  v.  Walcham,  2  Wils.  296,  confirmed  by  Hill 
V.  Smith,  4  Taunt.  520,  aud  recognized  by  Lord  Tenterden,  C.  J.,  in 
Brett  V.  BealeSy  10  B.  &  C.  510.  Assumpsit  may  be  maintained  by  the 
owner  of  a  market  for  stallage,  and  that  without  showing  any  contract  in 
&ct  between  him  and  the  occupier  of  the  stall.  The  Mayor,  A.  Sf  B.  of 
Newport  v.  Saunders,  3  B.  &  Ad.  411.  A  grant  of  a  fair  or  market, 
with  an  express  grant  of  toU,  passes  reasonable  toU,  though  no  amount  of 
toll  be  specified.  The  Corporation  of  Stamford  v.  Pawlett,  1  Cro. 
&  J.  57. 
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In  an  action  brought  in  England  to  recover  the  value  of  a  given 
sum,  Jamaica  currency,  upon  a  judgment  obtained  in  that  island ; 
the  value  is  that  sum  in  sterling  money  which  the  currency  would 
have  produced  according  to  the  rate  of  exchange  between  Jamaica 
and  England,  at  the  date  of  the  judgment.  Per  Cur.  Tenterdevit 
C.  J.  hsesitante,  Scott  v.  Bevan^  2  B.  &  Ad.  78.  To  render  a 
foreign  judgment  void,  on  the  ground  that  it  is  contrary  to  the  law 
of  the  country  where  it  was  given,  it  must  be  shown  clearly  and 
unequivocally  to  be  so.  Becquet  v.  Mac  Cartky^  2  B.  &  Ad. 
951  (25). 

The  court  will  give  foreign  judgments  credit  for  the  facts 
which  they  specificaUy  allege ;  hence  in  an  action  on  a  foreign  judg- 
ment obtained  by  default,  stating  that  the  defendant  appeared  by 
attorney,  it  is  not  necessary  to  prove  that  the  attorney  mentioned 
was  properly  constituted  the  attorney  of  defendant ;  or  that  the  de- 
fendant was  living  within  the  jurisdiction  of  the  foreign  court. 
Molony  v.  Gibbons^  2  Campb.  502,  Bllenborough^  G.  J. 

An  indebitatus  assumpsit  will  not  lie  upon  a  bill  of  exchange  by 
the  payee  against  the  acceptor  (n),  because  the  acceptance  is  only 
a  collateral  engagement  to  pay  the  debt  of  another,  namely,  the 
debt  of  the  drawer ;  nor  will  it  lie  for  a  wager  To),  because  a  real 
consideration  is  wanting,  and  debt  will  not  lie  for  a  wager.  Nor 
will  indebitatus  assumpsit  lie  for  goods  bargained,  unless  there  has 
been  a  sale  (p) ;  the  property  must  be  changed  to  make  the  action 
maintainable. 

It  will  be  proper  to  remark  here,  that  an  indebitatus  assumpsit 
will  not  lie  on  a  special  agreement  (q)  until  the  terms  of  it  are  per- 
formed ;  but  when  that  is  done,  it  raises  a  duty,  for  which  a  general 
indebitatus  assumpsit  will  lie  [where  the  duty  consists  in  a  money 
payment].  In  cases  of  this  kind,  t.  e.  where  the  terms  of  the  special 
agreement  have  been  performed,  if  the  plaintiff,  having  declared  on 
the  special  agreement,  and  also  on  a  general  indebitatus  assumpsit^ 
fail  in  proving  the  special  agreement,  he  may  resort  to  the  general 
count  (r)  (26).     See  "New  Rules  limiting  Counts." 

(n)  Hard^B  case,  Salk.  23.  (q)  Gordon  t.  Martin,  Fitz-Gib.  303. 

(o)  Bovey  ▼.  Qutleman,  Lord  Raym.  69.  (r)  Leeds  y.  JBterrotof ,  12  East,  3. 

(p)  Aikifuon  v.  Bell,  8  B.  &  C.  277. 

(25)  Where  in  a  foreign  judgment  there  has  been  a  clear  misconception 
of  the  English  law,  such  judgment  will  not  be  a  bar  to  the  plaintiff's 
right  to  recover  in  an  action  brought  here.  Novelli  v.  Rossi^  2  B.  &  Ad. 
757. 

(26)  ''  If  A.  declare  upon  a  special  agreement,  and  likewise  upon  a 
quantum  meruit^  and  at  the  trial  prove  a  special  agreement,  but  different 
from  that  which  is  laid  in  the  declaration,  he  cannot  recover  on  either 
count:  not  on  the  first,  because  of  the  variance;  nor  on  the  second , 
because  there  was  a  special  agreement ;  but  if  he  prove  a  special  agree^ 
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In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  de- 
livered (s\  it  appeared  that  the  goods  in  question  had  been  valued 
at  a  certain  sum,  for  which  payment  was  to  be  made  by  the  defend- 
ant in  three  months  after  the  ibth  of  September^  1802,  (the  day  on 
which  the  bargain  was  concluded,)  by  a  bill  of  two  months.  The 
action  was  commenced  in  Hilary  Term,  1803,  before  the  expiration 
of  five  months  from  the  day  on  which  the  contract  was  made.  The 
Court  of  King^s  Bench  (dissentiente  JEllenborough^  C.  J.)  were  of 
opinion  that  the  action  was  prematurely  brought  on  the  implied 
assumpsit  before  the  expiration  of  the  credit,  and  that  a  special 
action  of  assumpsit  was  the  mode  in  which  the  defendant  ought  to 
have  been  sued  for  the  not  giving  at  the  end  of  three  months  a  bill 
of  two  months,  in  which  action  the  plaintiff  would  have  been  entitled 
to  recover  damages  against  the  defendant  for  his  not  having  given  the 
billy  such  as  the  loss  of  interest,  &c.  (27).     So  where  goods  were 

(«)  Mu9sen  y.  Prtce,  4  East,  147. 


ment  and  the  work  done^  but  not  pursuant  to  such  agreement^  he  shall 
recover  upon  the  quantum  meruit;  for  otiierwise  he  would  not  be  able  to 
recover  at  all."  Bull.  N.  P.  139  ;  Str.  638.  "  I  apprehend  the  rule  to 
be  this:  where. a  party  declares  on  a  special  contract,  seeking  to  recover 
thereon,  but  fails  in  his  right  so  to  do  altogether,  he  may  recover  on  a 
general  count,  if  the  case  be  such,  that,  supposing  there  had  been  no  spe- 
cial contract,  he  might  still  have  recovered  for  money  paid,  or  for  work 
and  labour  done.  As  in  a  case  of  a  plaintiff  suing  a  defendant  as  having 
built  a  house  £ot  him  according  to  agreement :  there,  if  he  fail  to  prove  that 
he  has  built  it  according  to  agreement,  he  may  still  recover  for  his  work 
and  labour  done."  Per  Sir  J,  Mansfield,  delivering  the  opinion  of  the 
court  in  Cooke  v.  Munstone,  1  Bos.  &  Pul.  N.  R.  354.  ''  If  a  man 
agrees  to  build  for  another  a  house,  to  be  paid  for  it,  and  afterwards  builds 
the  house,  in  this  case  he  has  two  ways  of  declaring,  either  upon  the  ori- 
ginal executory  agreement,  as  to  be  performed  infuturo,  or  upon  an  inde- 
bitatus assumpsit,  or  quantum  meruit,  when  the  house  is  actually  built, 
and  the  agreement  executed,*'     Per  Denison,  J.,  Alcorn  v.  Westbrook, 

1  Wils.  117.  If  there  be  a  count  on  a  special  contract,  and  a  common 
count  for  work,  labour,  and  materials,  and  the  plaintiff  fails  to  recover  on 
the  special  contract,  the  plaintiff  can  recover,  on  the  common  count,  only 
so  much  as  the  work  and  materials  are  worth.      Chappell  v.  Hickes, 

2  Cr.  Sc  M.  214.  So  where  the  defendant  answers  the  p]aintiff*s  claim 
for  breach  of  the  special  contract,  and  the  plaintiff  resorts  to  a  quantum 
meruit  for  service  performed,  the  jury  may  inquire  what  that  service  is 
reasonably  worth.     Baillie  v.  Kelt,  4  Bing.  N.  C.  pS;  6  Sc.  379. 

(27)  Care  must  be  taken  to  distinguish  cases  ^f  this  kind  from  the 
common  cases  in  which  goods  are  sold,  and  a  bill  taken  in  payment  pay- 
able at  a  future  day,  but  without  any  express  agreement  for  time  for  the 
Sayment  of  the  goods;  in  this  last-mentioned  case,  if  the  bill  is  dis- 
onoured,  the  drawer  may  be  sued  immediately  upon  the  original  cause  of 
action,  without  any  regard  being  had  to  the  time  which  the  bill  has  to  run ; 
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Eurchased  by  the  defendant  of  the  plaintiff  {t)^  to  be  paid  for  by  a 
ill  at  two  months,  which  bill  was  accordingly  drawn  upon  the  de- 
fendant for  the  amount  of  the  goods,  and  tendered  for  acceptanoe, 
which  was  refused ;  an  action  of  indebitatus  assumpsit  for  goods  sold 
and  delivered  having  been  brought  before  the  expiration  of  the  two 
months,  it  was  holden  by  the  Court  of  Common  Pleas,  on  the 
authority  of  the  preceding  case,  that  the  action  could  not  be  sus- 
tained. 

Where  goods  (u)  are  fraudulently  bought  on  credit,  the  seller 
cannot  sue  for  goods  sold  and  delivered  before  the  credit  has  ex- 
pired, though  he  might  have  maintained  trover. 

Goods  were  sold  at  six  months^  credit,  payment  to  be  then  made 
by  a  bill  at  two  or  three  months,  at  the  purchaser's  option ;  it  was 
holden  (a;),  Parke,  J.,  dubitante,  that  this  was  in  effect  a  credit  for 
nine  months ;  that  the  Statute  of  Limitations  would  begiu  to  run 
from  the  expiration  of  that  time,  and  that  before  that  time  no 
action  for  goods  sold  and  delivered  could  be  maintained,  although 
the  plaintiff  might  have  declared  en)ecially  on  the  omission  to  give  a 
bill  at  the  end  of  six  months.  Where  goods  were  sold  "  to  be  paid 
for  in  two  months,"  it  was  holden  (y),  that  the  day  of  the  contract 
was  excluded. 

A.  agreed  to  deliver  to  B.  100  bags  of  hops,  at  a  certain  price 
per  cwt.,  by  a  certain  time  (z),  A.  having  delivered  twelve  bags 
before  the  stipulated  time,  and  demanded  payment,  which  was 
refused,  immediately  commenced  an  action  for  the  price  of  the 
bags  delivered.  It  was  holden,  that  as  the  contract  was  entire  and 
could  not  be  split,  the  plaintiff  was  not  entitled  to  bring  an  action, 
until  the  whole  quantity  was  delivered,  or  until  the  time  for  deli- 
vering the  whole  had  arrived.  So  where  A.  undertook,  for  a  spe- 
cific sum  of  money,  to  repair  and  make  perfect  a  given  article, 
then  in  a  damaged  state,  and  did  repair  it  in  part,  but  did  not 

(0  Button  T.  Solomonson,  3  Bos.  &FuL  (x)  Helps  v.  Winterbottom,  2  B.  &  Ad. 

582.  431. 

(u)  Fergtuonr.  Carrinfft<m,  9  B.  &  C.  (v)  Webb  y.Fairmanerf^M.ScW,  473. 

59»  recog.  in  Strutt  t.  Smith,  I  Cr.  M.  (z)  Waddinffton  y.   OHver,  2  Bos.  & 

&R.  312.  Pul.  N.  R.6]. 


for  there  being  no  agreement  as  to  time,  the  party  takes  the  bill  as  pay- 
ment, and,  therefore,  if  it  turn  out  to  be  good  for  nothing,  the  creditor 
has  not  received  that  which  the  other  undertook  to  give  him,  and  may 
therefore  pursue  his  remedy  immediately.  Stedman  v.  Goochy  1  Esp. 
N.  P.  C.  5 ;  Puckford  v.  Maxwell^  6  T.  R.  52 ;  Owenson  v.  Morse, 
7  T.  R.  64.  A  debtor  is  not  discharged  by  giving  a  check  which  produces 
nothing,  although  payment  in  cash  may  have  been  previously  tendered ; 
and  the  circumstance  of  the  check  being  given  by  the  agent  of  a  debtor, 
who  is  at  the  time  indebted  to  his  principal  in  a  larger  amount,  makes  no- 
difference.     Everett  v.  Collins^  2  Campb.  515. 
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make  it  perfect,  it  was  holden  (a),  that  he  could  not  recover  for 
the  value  of  the  work  done  and  materiak  found*  In  this  case  the 
contract  was  to  do  a  specific  work  for  a  specific  sum.  But  where 
a  ship  outward  bound  with  goods,  beiuff  damaged  at  sea,  put  into  a 
harbour  to  receive  some  repairs  which  had  become  necessary  for 
the  continuance  of  her  voyage,  and  a  shipwright  was  engaged  and 
undertook  to  put  her  into  thorough  repair :  before  this  was  com- 
pleted, he  required  payment  for  the  work  akeady  done,  without 
which  he  refused  to  proceed,  and  the  vessel  remained  in  an  unfit 
state  for  sailing;  it  was  holden  (&),  that  the  shipwright  might 
maintain  an  action  for  the  work  already  done;  lor  there  was 
nothing  in  the  present  case  amounting  to  a  contract  to  do  the 
whole  repairs,  and  make  no  demand  till  they  were  completed. 
So  where,  upon  an  entire  contract  for  the  saJe  and  delivery  of 
goods  at  a  particular  time,  and  some  of  the  goods  are  delivered, 
although  the  purchaser  is  not  bound  to  pay  for  that  part  before  the 
expiration  of  the  time  fixed  for  the  delivery  of  the  whole ;  yet  if, 
upon  the  seller^s  failure  to  complete  the  contract,  the  purchaser 
does  not  return  the  part  delivered,  but  elects  to  keep  that  part, 
then  the  seller  may  bring  an  action  for  the  value  (c)  (not  the 
stipulated  price)  of  that  part,  although  he  (the  seller)  is  liable  to  a 
cross  action  for  the  breach  of  his  contract.  So  where,  by  a  con- 
tract of  sale,  the  vendor  agreed  to  deliver  250  bushels  of  wheat 
within  a  specific  time,  and  delivered  part,  but  not  the  residue ;  it 
was  holden  (d),  that  he  might,  after  the  time  mentioned  in  the 
contract  had  expired,  recover  from  the  purchaser  the  value  of 
the  wheat  delivered  to  and  retained  by  him. 

A  collateral  undertaking  must  be  declared  on  specially ;  as  where 
B.  undertook  in  writing  to  A.  to  answer  for  the  payment  of 
certain  goods  to  be  sent  by  him  to  C,  it  was  holden  (e),  that 
A.  could  not  maintain  an  indebitatus  assumpsit  against  B.  for  the 
price  of  the  soods  sent  to  C,  but  that  he  ought  to  have  declared 
specially  on  the  guaranty. 

The  general  indebitatus  assumpsit  for  money  paid,  and  for  money 
had  and  Teceived,  being  those  torms  of  action  which  are  of  more 
extensive  application  than  any  other  known  in  the  law,  I  shall  pro- 
ceed to  inqmre  in  what  cases  they  may  be  brought,  beginning  with 
the  indebitatus  assumpsit  for  money  paid. 

Of  the  Indebitatus  Assumpsit  for  Money  paid. — Where  a  person 
has  iaid  out  his  own  money  for  the  use  of  another,  either  with  the 
express  or  implied  consent  of  such  other  person,  the  law  implies  a 
promise  of  repayment,  for  a  breach  of  which  an  indebitatus  aa- 

(a)  Sinclair  ▼.  Bowles,  9  B.  &  C.  92.  386.    See  also  Jamet  y.  Cotton,  7  Bingh. 

(6)  Roberts  y.  Havslock,  3  B.  &  Ad.  266.    . 

404.  (e)  Mines  y.    SaUthorpe,  2  Campb. 

(e)  Sk^ion  y.  Casson,  5  B.  &  C.  378.  215. 
Ci)  Oipendale  y.  WeihereU,  9  B.  &  C. 
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Bumpsit  for  money  paid,  laid  out,  and  expended,  may  be  main* 
tained.  As  where  one  person  is  surely  for  another,  and  com- 
pellable to  pay  the  whole  debt  (/),  and  the  surety  is  called  upon 
to  pay,  it  is  money  paid  to  the  use  of  the  principal  debtor,  and  may 
be  recovered  against  him  in  an  action  for  money  paid,  even  though 
the  surety  did  not  pay  the  debt  by  the  desire  of  the  principal  (28). 
So  where  two  persons  are  sureties  for  another  (^),  and  the  obligee 
compels  one  of  the  sureties  to  pay  the  whole  debt,  such  surety  may 
maintain  an  action  against  his  co-surety,  and  thereby  compel  him 
.to  contribute  his  proportion  towards  the  payment  of  the  debt.  N. 
In  such  case,  it  does  not  appear  to  be  necessary,  that  the  insol- 
vency of  the  principal  debtor  should  be  proved.  But  where  it 
appeared  that  one  of  two  sureties  had  b^en  prevailed  on  to  become 
a  surety  at  the  instance  of  the  other  (A),  and  the  other  had  been 
compelled  to  pay  the  debt.  Lord  Kenyan  would  not  permit  him  to 
call  on  his  co-surety  for  contribution,  more  especially  as  he  had 
taken  a  bill  of  sale  from  the  principal  debtor  in  order  to  protect 
himself. 

A.  being  in  want  of  goods  went  to  B.,  accompanied  by  C,  and 
ordered  some,  C,  saying,  in  A.'s  presence,  that  if  A.  did  not  pay 
he  would ;  the  goods  having  been  supplied,  and  C.  having  paid  the 
money,  it  was  holden  (i),  that  he  might  recover  it  back  from  A. ; 
inasmuch  as  the  promise  being  made  in  the  presence  of  A.,  there 

(/)  Per  Kenyon,  C.  J.,  8  T.  R.  310.  (A)  Turner  y.  DaoU,  2  Esp.  N.  P.  C. 

Q)  Admitted  in  Cowell  t.  Bdwards,  478. 

2  Bos.  8e  Pul.  268,  and  by  Lord  Kenyon,  (t)  Alexander  y.  Vane,  IM.  &  W.  511; 

C.  J.,  in  the  following  case.  1  Tyr.  8c  Gr.  865. 


(28)  Decker  v.  Pope,  London  Sittings,  9th  July,  1757,  MSS.  This 
was  an  action  brought  by  an  administrator  de  bonis  non  of  a  surety,  who, 
at  defendant's  request,  had  joined  with  another  friend  of  defendant's 
in  giving  bond  for  the  payment  of  the  price  of  some  goods  that  were 
sold  to  defendant :  and  the  surety  having  been  obliged  to  pay  the 
money,  the  administrator  declared  against  defendant  for  so  much  money 
paid  to  his  use:  Lord  Mansfield  directed  the  jury  to  find  for  the 
plaintiff;  observing,  that  where  a  debtor  desires  another  person  to  be 
bound  with  him  or  for  him,  and  the  surety  is  afterwards  obliged  to  pay 
the  debt,  this  is  a  sufficient  consideration  to  raise  a  promise  in  law,  and 
to  charge  the  principal  in  an  action  for  money  paid  to  his  use.  He 
added,  that  he  had  conferred  with  most  of  the  judges  upon  it,  and  they 
agreed  in  that  opinion.  One  man  who  is  compelled  to  pay  money, 
which  another  is  bound  by  law  to  pay,  is  entitled  to  be  reimbursed  by  the 
latter ;  and  money  paid  under  such  circumstances  may  be  considered  as 
money  paid  to  the  use  of  the  person  who  is  so  bound  to  pay  it.  Hence 
where  the  indorser  of  a  bill,  bemg  sued  by  the  holder,  paid  him  part  of  the 
sum  mentioned  in  the  bill,  it  was  holden,  that  he  mieht  recover  the  same 
from 'the  acceptor  in  an  action  for  money  paid  to  his  use.  Pownal  v. 
Ferrand,  6  B.  &  C.  439. 
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was  an  implied  contract,  that  if  C.  paid  the  money,  A.  would 
repay  it. 

An  action  for  money  paid  cannot  be  maintained  unless  there  be 
a  request  to  pay  it,  either  express  or  implied.  Hence,  where  the 
defendant  contracted  to  transfer  stock  on  a  certain  day  to  the 
plaintiff,  but  failed  to  perform  his  contract ;  upon  which  the  plaintiff 
bought  the  stock,  and,  to  recover  the  consequent  loss  sustained  by 
him,  brought  an  action  against  the  defendant  for  money  paid : 
held(A),  that  such  action  was  not  maintainable,  as  the  plaintiff  ^ould 
have  declared  specially  on  the  contract.  A  tenant,  by  a  written 
agreement  under  which  he  took  a  house,  agreed  to  pay  taxes,  which 
by  statute  were  due  from  the  landlord.  The  tenant,  having  made 
default,  and  the  landlord  having  been  obliged  to  pay,  sued  the 
tenant  for  the  amount  as  money  paid  to  his  use.  It  was  holden  (/), 
that  the  form  of  action  was  misconceived,  and  that  the  tenant 
ought  to  have  been  sued  on  the  agreement. 

This  action  may  be  maintained  by  the  bail  against  their  prin- 
cipal (m),  for  the  recovery  of  such  sums  of  money,  as  they,  from 
their  situation  as  bail,  and  in  order  to  secure  themselves,  have  been 
fairly  and  necessarily  obliged  to  expend.  The  bail  may  surrender 
their  principal  in  their  own  discharge,  and  for  their  own  security ; 
consequently,  if  the  principal  absconds,  and  the  bail  incur  expenses 
in  sending  after  him,  and  securing  him,  in  order  that  he  may  be 
surrendered,  such  expenses  may  be  recovered  in  this  action  against 
the  principal.  So  where  A.,  B.  and  C.  were  lessees  of  certain  pre- 
mises by  deed  from  D.  (n),  to  whom  they  covenanted  to  pay  the 
rent,  and  B.  and  C.  assigned  their  interest  to  A.,  subsequent  to 
which  assignment,  and  with  full  knowledge  whereof,  the  plamtiff  put 
his  goods  on  the  premises,  under  the  care  of  A.,  where  they  were 
taken  as  a  distress  by  D.  for  rent  arrear ;  and  the  plaintiff,  in  order 
to  redeem  his  goods,  was  obliged  to  pay  the  rent  due,  taking  at  the 
time  a  receipt  from  D.'^s  attorney  as  for  so  much  received  on  account 
of  A.,  B.,  and  C. ;  it  was  holden,  that  the  plaintiff  might  maintain 
an  action  for  money  paid  a^inst  A.,  B.,  and  C,  on  the  ground  that 
the  three  defendants  were  liable  to  the  landlord  for  the  rent  in  the 
first  instance ;  and  as,  by  the  payment  made  by  the  plaintiff,  all  the 
three  were  released  from  the  demand  of  the  rent,  and  as  such  pay- 
ment was  not  a  voluntary  but  a  compulsory  payment,  because  tne 
plaintiff  could  not  have  relieved  himself  from  the  distress ;  under 
these  circumstances  the  law  would  imply  a  promise  by  the  three 
defendants  to  repay  the  plaintiff.  In  tins  case,  the  money  paid  was 
the  plaintiff's  money :  this  is  requisite  for  the  maintenance  of  the 
action ;  for  where  A.  let  a  house  to  B.,  which  B.  underlet  to  C,  and 

(k)  lAghtfoot  y.  Creeds  8  Taunt.  268.  (n)  Exally, Partridge  and  otker9,ST.R. 

(0  Spemeer  y.  Parry ,  3  A.  &  £.  331.  308,  recogmzed  in  Pownaly,  Ferrand,  6  B. 

(m)  Fisher  y.  Felhwt,  5  Esp.  N.  P.  C.  &  C.  439,  and  ante,  p.  72,  n.  (28). 
171. 
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A.  distrained  the  ffoods  of  C.  for  rent  due  from  B.,  which  goods 
were  afterwards  sold  by  virtue  of  the  stat.  2  Will.  &  Ma.  sess.  2,  c.  5, 
s.  2,  and  the  money  arising  from  the  sale  paid  over  by  the  auctioneer 
to  A. ;  it  was  holden  (o),  that  C.  could  not  maintain  an  action 
against  B.  for  money  paid  to  his  use,  because  the  money  in  question 
never  was  the  money  of  C.  but  the  money  of  the  landlord ;  for  the 
moment  the  goods  were  converted  into  money,  that  money  became 
an  executed  satisfaction  in  the  landlord  for  the  rent  arrear ;  and  C, 
the  tenant,  was  only  interested  in  the  surplus  proceeds,  if  any,  of 
the  goods. 

It  is  observable,  that  the  mere  circumstance  of  one  person  having 
received  an  advantage,  from  the  payment  of  money  by  another,  is 
not  sufficient  to  raise  an  assumpsit  against  the  former ;  the  consent 
of  the  party,  either  express  or  implied,  is  essentially  necessary  to 
the  support  of  the  action.  In  an  action  for  monev  paid  (/?),  by  tlus 
plaintifm,  to  the  use  of  the  defendants,  it  appeared  that,  by  stat.  22 
&  23  Car.  II.  c.  11,  the  parishes  of  St.  Vedast^s  and  St.  Michael 
le  Quern  were  united ;  and  that  since  that  time,  one  set  of  officers 
had  served  for  the  two  parishes,  the  election  of  whom  had  always 
been  made  at  a  joint  vestry ;  that  only  nine  vacancies  in  the  office 
bf  sexton  had  happened  since,  aU  of  which  had  been  fiUed  up  agree- 
ably to  this  custom ;  that  in  the  year  1759  the  sexton's  salary  v^as 
fixed  at  20/.  per  annum,  which  was  agreed  to  be  paid  equally  by 
both  parishes;  that  the  overseers  of  St.  Vedast's  had  paid  the 
sexton  who  was  last  chosen  the  whole  sum,  to  recover  a  moiety  of 
which  this  action  was  brought.  The  defence  was,  that  the  last  elec- 
tion of  a  sexton  was  not  a  joint  one,  and  that  the  parish  of  St.  Michael 
claimed  a  right  of  choosing  a  separate  sexton  for  themselves,  of 
which  thev  had  given  notice  to  the  other  parish.  Lord  Mansfield^ 
C.  J.  This  action  must  be  grounded  either  on  an  express  or  implied 
consent ;  but  here  is  neither.  JBuller^  J.  If  this  were  held  to  be  a 
joint  oMigation,  it  would  be- saying  that  the  sexton  might  bring  his 
action  against  one  of  the  parishes  for  the  whole  sum,  which  is  not 
the  case.  In  like  manner,  it  was  holden,  that  a  broker  (q)  (who 
had  contracted  with  third  persons  for  the  sale  of  stock  at  a  future 
day  by  the  authority  of  his  principal,  but  without  disclosing  the 
name  of  his  principal,  who  afterwards,  in  consequence  of  the  rise  of 
the  stocks,  refused  to  make  good  his  bargain)  could  not,  by  paying  the 
difference  to  the  persons  to  whom  the  stock  had  been  sold,  maintain 
an  action  for  money  paid  on  an  implied  assumpsit  against  his  prin- 
cipal for  the  amount  (29). 

(o)  Moore  ▼.  Pyrke,  11  East,  52.  (q)  Child  y.  Mcrlty,  8  T.  R.  610,  cited 

{p)  Stoktt  and  another,  Overseers  qf  hjBoeanquet,J.,inYounff  y.  Cole,  3Bin^» 

8t,  Vedast*s,  v.  Lewis  and  another.  Over*  N.  C.  731,  and  post,  p.  81 ;  but  see  Suttom^ 

seers  qf  St.  Michael  le  Quem,  London,  y.  Tatham,  10  A.  &  £.  27 ;  2  P.  &  D. 

1 T.  R,  20.  ^  308. 

(29)  ^^  A  person  employing  one  who  is  notoriously  a  broker^  mast  be 


ASSUMPSIT.  76 

If  an  aiicti<meer  is  employed  to  sell  an  estate  by  auction  (r),  and 
he  undertakes  to  conduct  tne  auction  so  as  to  avoid  incurring  the 
duty  if  the  estate  is  not  sold,  but  through  mistake  transacts  the 
busmess  so  that  the  duty  attaches,  which  he  is  obliged  to  pay,  the 
law  will  not  raise  an  implied  promise  on  the  part  of  tne  employer  to 
reimburse  the  auctioneer  the  money  paid  for  the  duty,  which  has 
been  thus  incurred  through  his  own  blunder.  So  an  officer  guilty 
of  a  breach  of  duty  cannot  recover  money  which  he  has  paid  in  con- 
sequence of  it,  though  for  the  benefit  of  the  defendant  (s). 

If  A.  recover  in  an  action  founded  on  tart  against  B.  and  C.  (t)^ 
and  levy  the  whole  dama^  on  B.,  B.  cannot  mamtain  an  action 
against  C.  upon  an  implied  assumpsit  for  a  reimbursement  of  a 
moiety;  for  a  contribution  cannot  be  claimed  as  between  joint  wrong- 
doers (30).  ^*  From  the  incUnation  of  the  court,  in  Phillips  v. 
Biggs^  Hard.  164,  and  from  the  concluding  part  of  Lord  Kenycns 
ju^ment  in  Merryweather  v.  Nixon,  [in  which  he  says,  that  deci- 
sion would  not  affect  cases  of  indemnity,  where  one  man  employed 
another  to  do  acts,  not  unlawful  in  themselves,  for  the  purpose  of 
asserting  a  right,]  and  from  reason,  justice,  and  sound  pohcy,  the 
rule  that  wrong-doers  cannot  have  contribution  against  each  other 
is  confined  to  cases  where  the  person  seeking  redress  must  be  pre- 
sumed to  have  known. that  he  was  doing  an  unlawful  act.^  Fer 
Besty  C.  J.,  delivering  judgment  in  Adamsan  v.  Jarvis^  4  Bingh. 
72,  3.  One  of  several  partners,  who  pays  money  on  account  of 
his  partners,  cannot  maint4iin  an  action  against  &em  for  contri- 

(r)  Capp  T.  7\ipham,  6  Bait,  392.  {i)  Menytneather  y.  NUnm,  8  T.  R. 

(«)  Pitcher  y.  Bailey,  8  East,  171.  186. 


taken  to  authorize  his  acting  in  obedience  to  the  rules  of  the  Stock  Ex- 
change."   Per  Lord  Denman,  C.  J.,  Sutton  v.  Tathamy  10  A.  &  £.  29. 

(30)  A  different  rule  holds  in  the  case  of  a  joint  judgment  against 
several  defendants  in  an  action  of  assumpsit.  Per  Lord  Kenyon,  C.  J.,  S,  C. 
So  an  action  of  assumpsit  lies  by  a  ship-owner,  to  recover,  from  the 
owner  of  the  cargo,  his  proportion  of  a  general  average  loss,  incurred  by 
sacrificing  the  tackle  belonging  to  a  ship  on  an  extraoYdinary  emergency 
for  the  benefit  of  the  whole  concern.  Birkley  v.  PresgravCy  1  East's  R. 
220.  So  an  action  may  be  maintained  to  recover  a  contribution  in  the 
nature  of  a  general  average  by  one  shipper  of  goods  against  another. 
Dobson  V.  WihoHj  3  Campb.  480.  The^  owners  of  a  ship's  cargo  are 
liable  to  contribution,  at  the  suit  of  the  ship -owners,  for  ship's  stores  neces- 
sarily thrown  overboard  after  a  vessel  was  captured,  and  while  she  was  in 
the  nands  of  the  enemy.  Price  v.  Noble,  4  Taunt.  123.  The  proprietor 
of  goods  laden  on  the  deck  of  a  ship,  according  to  the  custom  of  a  parti- 
Gnkr  trade,  is  entitled  to  contribution  from  the  ship-owner  for  a  loss  by 
jettison.  Oould  v.  Oliver,  4  Bingh.  N.  C.  134,  recognizing  Dacoeta  v. 
Edmund&y  4  Campb.  142. 
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bution,  on  the  ^und  that  he  made  such  payment,  not  voluntarily, 
but  by  compulsion  of  law.     Sadler  v.  Nixon^  5  B.  &  Ad.  936. 

A,  having  recovered  a  judgment  against  a  trader  (u),  and 
taken  out  execution,  a  levy  was  made  on  the  goods  of  the  trader, 
but  after  he  had  committed  an  act  of  bankruptcy ;  the  money  levied 
was  paid  over  to  A.  An  action  of  trover  was  idTterwards  brought 
by  the  assignees  against  A.,  the  sheriff,  and  the  bailifl^  in  which 
damages  were  recovered :  and  these  damages,  together  with  the 
costs,  were  paid  by  the  bailiff;  it  was  holden,  that  there  was  no 
implied  promise  on  the  part  of  A.  to  indenmify  the  bailifi^  or  to  con- 
tribute to  the  damages  and  costs  in  the  action  of  trover ;  but  that 
the  bailiff  might,  in  an  action  for  money  had  and  received,  recover 
the  levy-money,  being  money  paid  under  a  mistake  to  A.,  and  the 
bailiff  being  answerable  for  it  to  the  assignees. 

In  a  case  where  there  were  three  assignees  of  a  bankrupt's  estate 
who  had  acted  in  the  commission,  and  two  of  them  paid  the  soli- 
citor's bill  (a;),  it  was  holden  that  the  two  could  not  maintain  a 
joint  action  against  the  third  for  contribution,  but  that  each  ought 
to  bring  a  separate  action.  So  where  three  had  entered  into  a 
joint  and  several  bond  of  indemnity  to  a  sheriff  (y),  for  the  protec- 
tion of  their  separate  interests,  and  the  sheriff  had  compelled  two 
of  them  to  pay  the  whole  sum,  it  was  holden  that  they  could  not 
maintain  a  joint  action  against  the  third  for  contribution. 

Of  the  Indebitatus  Assumpsit  for  Money  had  and  received. — 
The  action  for  money  had  and  received  is  founded  on  all  the  equi- 
table circumstances  of  the  case  between  the  parties;  and,  con- 
sequently, in  order  to  recover  in  this  form  of  action,  the  plaintiff 
must  show  that  he  has  equity  and  conscience  on  his  side.  From 
the  following  positions  it  may  be  collected  in  what  cases  this  action 
may  be  maintained : — 

1.  If  I  pay  money  to  a  person  who  claims  an  authority  to  receive 
it,  but  really  has  not  any  such  authority  (^r),  and  afterwards  I  am 
compelled  to  pay  it  again  to  the  person  lawfully  entitled  to  receive 
it,  an  action  for  money  had  and  received  will  lie  against  the  person 
unjustly  receiving  the  money  (31). 

(t()  WUion  y.  MUner,  2  Campb.  452.  (y)  Kelbyy,  Femon,  5  Esp.N.  P.  C.  194. 

(x)  Brand  and  another  t.  Boulcott,  (z)  Bunnell  v.  Fouke,  2  Sid.  4.     See 

3  Bob.  &  Pol.  235.  post,  page  82,  Cripps  y.  Reade. 


(31)  If  A.  be  indebted  to  B.,  and  pay  such  debt  to  the  attorney  of  a 
person  suing  A.  in  B.'s  name,  but  without  B.*s  authority,  B.  may,  not- 
withstanding, recover  the  debt  in  an  action  against  A.,  whose  remedy  is 
against  the  attorney  ^  although  the  attorney  was  deceived  by  a  counter- 
feited warrant  of  attorney.     Robson  v.  Eaton,  I  T.  R.  62. 
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2.  Where  a  person  has  usurped  an  office  belonging  to  another  (a), 
and  taken  the  known  and  accustomed  fees  of  office,  an  action  for 
money  had  and  received  will  lie  at  the  suit  of  the  party  really 
entitled  to  the  office,  against  the  intruder,  for  the  recovery  of  such 
fees.  Hence  this  action  is  frequently  brought  to  try  the  right  to 
offices  (b)  to  which  fees  are  annexed  (c).  It  must  be  observed, 
however,  that  this  action  will  not  lie  to  recover  gratuitous  dona- 
tions given  to  the  intruder,  as  money  given  by  strangers  for  show- 
ing a  church.  An  action  for  money  had  and  received  (d)  does  not 
lie  by  the  nominee  of  a  perpetual  curacy  for  the  profits  thereof,  until 
he  has  obtained  the  bishop's  license ;  for,  in  curacies,  the  party  is 
not  in  possession,  until  license.  But,  in  the  case  of  a  donative,  the 
party  is  in  full  possession  immediately  on  the.  nomination ;  and, 
consequently,  if  any  other  person  takes  the  rents  *  and  profits,  he 
may  maintain  an  action  for  money  had  and  received  («). 

3.  Where  money,  to  which  there  was  not  any  ground  of  claim  in 
conscience,  has  been  paid  under  a  mistake,  the  party  may  recover 
it  back  again  in  an  action  for  money  had  and  received :  As  where 
A.  (/),  who  was  indebted  to  the  estate  of  B.,  a  bankrupt,  paid  the 
debt  to  his  assignees  without  setting  off,  as  he  was  entitled  to  do,  a 
sum  of  money  due  to  himself  from  the  bankrupt^  it  was  holden,  that 
A.  mi^ht  recover  the  money,  which  he  had  neglected  to  set  off,  in 
an  action  for  money  had  and  received  against  the  assignees.  So 
where  an  action  was  brought  against  a  person  upon  a  groundless 
demand  (g),  and  the  cause  was  compromised  by  the  payment  of  the 
money  demanded,  it  was  holden,  that  money  had  and  received 
would  lie  for  the  recovery  of  the  sum  so  paid. 

But  where  money  has  been  paid  under  the  compulsion  of  legal 
process  in  an  action,  which  the  party  might  have  defended  successh 
mlly  if  he  had  been  prepared  with  his  evidence,  this  money  caimot 
be  recovered  in  an  action  for  money  had  and  received ;  although 
such  evidence  be  produced  at  the  trial  of  the  second  action,  as 
shows  that  the  other  party  was  not  entitled  to  recover  it  in  the 
first. 

The  defendant  had  brought  an  action  against  the  present  plaintiff 
for  goods  sold  (^),  for  which  the  plaintiff  had  before  paid  and  ob^ 
tained  the  defendant's  receipt,  but  not  being  able  to  find  the  receipt 


(a)  Arris  y.  Stukelp,  2  Mod.  260.  See 
also  Howard  y.  Wood,  2  Ley.  245,  and 
tbe  opinion  of  Holt,  C.  J.,  in  1  Ld.  Raym. 
703. 

(ft)  Bogteryf.  Dodiworth,  6  T.  R.  681. 

(c)  See  R.  y.  Bingham,  2  East's  R. 
311.  Information  in  nature  of  qno  war- 
ranto is  the  only  conyenient  method  of 
trying  the  right,  where  there  are  no  fees. 

(<Q  Powell  y.  Milbank,  1  T.  R.  399,  n. ; 
2BLR.  851,£:.C. 

(e)  Per  AMhhurtt,  J,,  in  I^e  King  y. 


BUhqp  qf  Cheater,  1 T.  R.  403. 

(/)  Bize  y.  Dickason,  1  T.  R.  285. 

(ff)  Cobden  y.  Kenrick,  4  T.  R.  432,  in 
notft.  Bat  see  Hamlet  y.  Richardton,  9 
Bingh.  647  ;  2  M.  &  Scott,  811. 

(A)  Marriott  y.  Hampton,  7  T.  R.  269, 
recognized  by  Park,  J.,  in  Reynolde  y. 
Webb,  4  Bingh.  N.  C.  700,  cited  by  Den- 
man,  C«  J.,  in  Wilson  y.  Rag,  10  A.  &  E. 
88 ;  2  P.  &  D.  253.  See  also  Belcher  y. 
Mills,  2  Cr.  M.  &  R.  150. 
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at  that  time,  and  having  no  other  proof  of  the  payment,  he  could 
not  defend  the  action,. but  was  obliged  to  submit  and  pay  the  money 
again,  and  gave  a  cognovit  for  the  costs.  The  plaintiff  afterwards 
found  the  receipt,  and  brought  an  action  for  money  had  and  received 
in  order  to  recover  the  amount  of  the  sum  so  wrongfully  enforced 
in  payment.  But  Kenyan^  C.  J.,  was  of  opioion,  Quit,  after  the 
money  had  been  paid  under  legal  process^  it  could  not  be  recovered, 
however  unconscientiously  retained  by  the  defendant,  though  the 
case  of  Moses  v.  Macferlan^  2  Burr.  1009,  was  referred  to ;  and 
thereupon  the  plaintiff  was  nonsuited.  On  a  motion  to  set  aside 
the  nonsuit,  Lord  Kenyon  said,  that  after  recovery  by  process  of 
law  there  must  be  an  end  of  litigation,  otherwise  there  would  not 
be  any  seciuity  for  any  person.  And  Grose^  J.,  said,  that  it  would 
tend  to  encourage  the  greatest  negligence,  if  the  court  were  to  open 
a  door  to  parties  to  try  their  causes  again,  because  they  were  not 
properly  prepared  the  first  time  with  their  evidence.  Rule  refused. 
So,  according  to  Holroyd,  J.  (t),  "  If  the  money  has  been  paid 
after  proceedmgs  have  actually  commenced,  there  being  no  fraud  in 
the  party  suing,  it  cannot  be  recovered  back."  Plaintiff  being  about 
to  compound  with  his  creditors,  defendant,  a  creditor,  refused  to 
subscribe  the  deed  unless  he  were  paid  in  full.  Plaintiff,  to  obtain 
his  signature,  gave  a  bill,  payable  to  defendant's  agent,  for  the  dif- 
ference between  twenty  shiUings  in  the  pound  and  eight  shillings, 
the  proportion  compounded  for.  Defendant  then  signed  the  deed. 
Plaintiff  did  not  honour  the  bill,  when  due ;  but  on  subsequent 
application  he  paid  it  some  months  after  the  dishonour,  to  the 
payee,  and  defendant  received  the  money.  The  other  creditors 
were  paid  according  to  the  deed.  It  was  holden(A),  that  the 
plaintiff  could  not  recover  back  the  amount  paid  to  the  defendant 
above  eight  shillings  in  the  pound ;  for  that  the  transaction  had 
been  closed  by  a  voluntary  payment  with  full  knowledge  of  the  facts, 
and  ought  not  to  be  reopened ;  and  that  it  did  not  make  any  dif- 
ference, that  the  sum  in  question  had  not  been  recovered  by  action. 
But  it  is  otherwise,  where  the  money  has  been  obtained  by  fraudu- 
lent extortion  (Z),  or  paid  under  protest. 

The  trustees,  under  a  marriage  settlement  of  stock,  the  divi- 
dends of  which  they  covenanted  to  permit  the  bankrupt  to  receive 
for  his  life,  executed,  after  his  bankruptcy,  a  power  of  attorney  to 
A.  to  receive  the  same.  A.  received  the  dividends,  and  paid  them 
over  to  the  wife  of  the  bankrupt,  save  one  sum,  which  he  paid  to 
one  of  the  trustees ;  held  (m),  that  the  assignees  might  recover ^the 
total  amount  of  such  dividends  from  the  trustees,  in  an  action  for 
money  had  and  received,  inasmuch  as  the  whole  of  the  money  had 

(i)  In  MUuBt  y.  Dunean,  6  B.  &  C.  (1)  Duke  de  Cadavai  v.  ColUrUf  4  Jl. 

679»  recognized  in  Hamlet  v.  RichardeoH,  &  £.  858  ;  6  Nev.  &  M.  324  ;  Paifne  v. 

9  Bingh.  647.  Chapman,  4  A.  &  E.  364. 

(k)  WiUon  ir.Bay,  10  A.  &  E.  82;  2  (m)  Allen,  AMtignee  qf  Prior,  Y.ln^eti 

P.  &  D.  253.  and  another,  8  Taunt.  263. 
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been  virtually  received  by  the  trustees  after  fuUnotice  of  the  bank- 
ruptcy. 

A.  having  received  a  sum  of  money  bequeathed  by  will  to 
his  wife,  gave  it  to  her  to  take  care  of.  The  wife,  without  his 
knowledge,  deposited  it  in  a  bank,  in  the  name  of  her  son  by  a 
former  marriage,  who  was  then  an  infant,  and  took  from  the 
bankers  an  accountable  receipt  in  her  son's  name,  bearing  interest : 
It  was  holden(n),  that  the  bankers  were  liable  to  A.  for  the 
amount  in  an  action  for  money  had  and  received. 

Where  a  party  pays  money  to  another  voluntarily,  with  full 
knowledge,  or  full  means  of  knowledge,  of  all  the  facts  of  the 
case  (32),  the  party  so  paying  cannot  recover  it  on  account  of  his 
ignorance  of  the  law :  As  where  an  underwriter  of  a  policy  of  in- 
surance upon  a  ship,  having  paid  the  amount  of  the  insurance  (o), 
as  for  a  loss  by  capture,  sought  to  recover  it,  on  the  ground  that 
the  assured  had  not,  at  the  time  of  effecting  the  insurance,  disclosed 
to  the  underwriter  a  material  letter  respecting  the  time  at  which 
the  ship  sailed ;  but,  it  being  proved,  tnat,  before  the  loss  on  the 
policy  was  adjusted,  all  the  papers,  including  the  letter  in  question, 
had  been  laid  before  the  underwriter,  it  was  holden,  that  he  could 
not  recover ;  for  every  man  must  be  taken  to  be  cognizant  of  the 
law  (83). 

{%)  CdUand  v.  Loyd,  6  M.  &  W.  26.  Hendenon,  D.  P.  3  Bot.  &  Pul.  520.   See 

(o)  BiOie  y.  Lumlejf,  2  East's  R.  469,      also  Oomery  y.  Bond,  3  M.  &  S.  378. 
recognized  by  Lawrence,  J,,  in  Lothian  y. 


(32)  ^^  Where  a  payment  has  been  made,  not  with  fall  knowledge  of 
the  fiEU^tfl,  but  only  under  a  blind  suspicion  of  the  case,  and  it  is  found  to 
have  been  paid  unjustly,  the  party  paying  may  recover  it  back  again." 
Per  Ashhurst,  J.,  in  Chatfieid  v.  Paxtan,  2  East's  R.  471,  n.  See 
Milnes  v.  Duncan,  6  B.  &  C.  671,  d^ad  post,  p.  80. 

(33)  The  defendant  being  tenant  to  the  plaintiff  of  certain  rooms  at  the 
yearly  rent  of  twenty  guineas,  the  plaintiff,  at  the  expiration  of  the  year, 
insisted  on  being  paid  twenty-five  guineas,  and  threatened  to  distrain  if  it 
was  not  paid.  The  defendant,  in  consequence  of  the  threat,  paid  the 
larger  sum,  and  an  action  having  been  brought  by  the  plaintiff  against  the 
defendant  for  another  demand,  the  defendant  insisted  on  setting  off  the 
hve  guineas  which  he  had  paid  under  the  threat  of  distress,  as  having  been 
paid  by  compulsion,  and  in  his  own  wrong.  But  Lord  Kenyan,  C.  J., 
was  of  opinion,  that  this  could  not  be  deemed  a  payment  by  compulsion, 
as  the  defendant  might,  by  a  replevin,  have  defended  himself  agamst  the 
distress.  Knibbs  v.  Hall,  1  Esp.  N.  P.  C.  84,  cited  by  Lawrence^  J., 
in  Lothian  v.  Henderson,  3  Bos.  &  Pul.  520,  and  recognized  by  Den- 
man,  C.  J.,  delivering  judgment  of  court  in  Skeate  v.  Beale,  3  r.  &  D. 
601.  So  where  a  party,  sued  on  a  claim  which  he  knows  to  be  un- 
founded, pays  it ;  although  at  the  time  of  payment  he  protests  against  it, 
and  declares  his  intention  to  bring  an  action  to  recover  back  the  money  so 
paidy  yet  no  action  will  lie  ^  for  he  ought  to  have  defended  the  action 
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The  same  doctrine  was  laid  down  in  Brisbane  y.  Dacres^  5 
Taunt.  143,  with  this  limitation  only,  that  the  retaining  the  money 
be  not  against  the  conscienoe  of  the  party  to  whom  it  is  paid.  And 
the  rule  nolds  equally  where  money  has  been  allowed  (p)  in  account, 
as  where  it  has  been  actually  paid.  The  same  principle  was  recog- 
nized in  the  following  case.  The  drawer  of  a  bill  of  exchange,  with 
full  knowledge  of  time  having  been  given  to  the  acceptor,  upon  a 
supposition  that  he  (the  drawer)  remained  liable,  three  months 
after  the  bill  became  due,  promised  the  holder  that  he  would  pay 
the  bill,  if  the  acceptor  did  not ;  it  was  holden  (q)^  that  the  drawer 
was  bound  by  this  promise,  and  could  not  avail  himself  of  his 
ignorance  of  the  law  at  the  time  when  he  made  the  promise.  See 
idso  Bramston  v.  Robins,  4  Bingh.  15,  where  the  authority  of  Bris- 
bane V.  Dacres  was  recognized  by  Best^  C.  J.  But  if  a  person  pay 
money  under  a  mistake  of  the  real  facts,  and  no  laches  are  im- 
putable to  him  (in  respect  of  his  omitting  to  avail  himself  of  the 
means  of  knowledge  within  his  power)  he  may  recover  (r)  back  such 
money. 

Money  due  in  point  of  honour  or  conscience,  though  a  person  is 
not  compellable  to  pay  it,  yet,  if  paid,  shall  not  be  recovered  («). 

4.  Where  money  has  been  paid  without  consideration,  or  on  a 
consideration  which  fails,  an  action  for  money  had  and  received 
will  lie  for  the  recovery  of  it.  The  plaintiff  nad  insured  several 
numbers  in  the  lottery  (^),  at  the  office  of  the  defendant,  for  which 
he  had  paid  in  premiums  a  considerable  sum  of  money.  The 
defendant  having  refused  to  pay  the  sums  insured  upon  some  of  the 
chances  which  had  terminated  in  favour  of  the  plaintiff,  he  brought 
an  action  for  money  had  and  received  against  the  defendant,  in 
order  to  recover  the  premiums ;  it  was  holden,  that  the  action  would 
well  lie,  although  it  was  objected,  that  the  contract  was  illegal  by 

(p)  Skyrinff  y.  Greenwood,  4  B.  &  C.  (r)  Milnee  y.  jDtmcon,  6  B.  &  C.  671. 

281.  («)  Farmer  y.  Arundel,  2  Bl.  R.  824. 

(q)  Stevens  y.  Lynch,  12  East,  38.  (/)  Jaquea^.  GoUghtly,  2  Bl.  R.  1073. 


brought  against  him.  Brown  v.  M^Kinnallyy  1  Esp.  N.  P.  C.  279,  Lord 
Kenyony  C.  J.  See  also  Cartwright  v,  Rowley ^  2  Esp.  N.  P.  C.  723. 
It  was  agreed  between  A.  and  B.,  that  A.  for  a  certain  commission  should 
ship  a  cargo  of  wheat  of  a  specific  quality  at  a  foreign  port,  for  B.  in  Eng- 
land. The  wheat,  upon  its  arrival,  having  been  found  to  be  of  an  inferior 
quality,  B.  brought  an  action  against  A.  for  a  breach  of  the  agreement, 
and  recovered  damages.  A.  afterwards  brought  an  action  against  B.  for 
the  commission;  but  it  was  holden,  that  A.  could  not  recover;  Lord 
Ellenboroughy  C.  J.,  observing,  that  the  facts  which  he  relied  on  in  this 
action  might  have  been  given  in  evidence  to  reduce  the  damages  when  he 
was  defendant ;  and  that  he  considered  the  account  as  closed  between 
the  parties  by  the  former  verdict.  Kist  y»  Atkinson,  2  Campb.  63.  See 
Oower  V.  Popkin,  2  St|jk.  N.  P.  C.  8. 
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Stat.  14  Oeo.  III.  c.  76  (u),  and  the  plainiiS  particeps  crimnis; 
Blackstoney  J.,  obBervmg,  that  on  the  part  of  the  insured,  the  con- 
tract on  which  he  had  paid  his  money  was  not  criminal,  but  merely 
▼Old,  and  therefore  having  advanced  his  money  without  any 
consideraiion,  he  was  entitled  to  recover  it  back.  See  Jaxmes  y. 
Withy ^  1  H.  BL  65;  S.  P.  Ctarhey.  Shee,  Cowp.  197,  sixidpost, 
under  the  sixth  rule,  p.  88. 

Plaintiff^  a  stockbroker,  sold  for  defendant  four  Guatemala  bonds 
and  paid  him  the  amount ;  the  bonds,  after  they  had  been  in  the 
hands  of  the  purchaser  two  days,  were  discovered  to  be  not 
marketable ;  whereupon  plaintiff  took  them  back  and  reimbursed 
the  purchaser.  The  defendant  upon  being  applied  to,  answered, 
that  ne  was  agent  cfolj  as  to  part  of  the  bonds,  but  that  if  the  pay- 
ment had  been  made  for  his  own  part,  he  would  desire  his  clerk  to 
reimburse  the  plaintiff.  At  the  trial  the  defendant  did  not  show  all 
the  bonds  were  not  his.  It  was  holden  (x),  that  plaintiff  was 
entitled  to  recover  from  defendant,  in  an  action  for  money  had  and 
received,  the  amount  he  had  paid  to  defendant. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an  infor- 
mality in  registering  the  memorial  (y)  ;  it  was  holden,  that  money 
paid  to  the  grantor,  as  the  consideration  of  the  annuity,  might  be 
recovered  in  an  action  for  money  had  and  received.  So  where  a 
deed,  a  bond,  and  warrant  of  attorney  (upon  which  judgment  had 
been  entered)  (^r),  had  been  given  for  securing  an  annuity,  and  on 
the  application  of  the  grantor  to  the  Ck)urt  of  King's  Bench, 
the  judgment  was  set  aside,  and  the  warrant  of  attorney  directed 
to  be  &Uvered  up  to  be  cancelled,  because  the  latter  instrument 
was  improperly  described  in  the  memorial,  but  no  order  was  made 
as  to  the  deed  or  bond,  which  remained  uncancelled;  it  was 
holden,  that  the  grantee  might  recover  the  consideration  in  an 
action  for  money  had  and  received,  on  the  ground  that  he  had 
contracted  for  one  entire  assurance,  consisting  of  several  securities, 
and  that  he  had  a  right  to  have  the  assurance  entire,  or  to  have 
back  his  money ;  and  the  defendant  having  taken  away  one  of  the 
securities,  the  consideration  for  the  money  had  failed.  In  cases  of 
this  kind  (a),  the  action  for  money  had  and  received  will  not  lie 
against  a  mere  surety,  who  has  not  actually  received  any  part  of 
tne  consideration,  although  he  has  joined  with  the  grantor  in 
signing  a  receipt  for  it.  A  receipt  is  not  a  discharge  of  an  action, 
nor  is  it  pleadable  in  bar ;  it  is  only  ^primd  facie  acknowledgment 
that  money  has  been  paid.  Hence,  in  assumpsit  by  two  co- 
trustees for  money  had  and  received  to  their  use,  where  the  defend- 
ant produced  a  receipt  for  the  money  given  by  one  of  the  plaintiff, 

(«)  See  the  remark  of  Ld.  EUenborougk  (y)  Shove  ▼.  Webbt  1  T.  R.  732. 

on  this  case,  in  Thittlewood  v.  Craer^i,  {£)  Scurfield  v.  Qowlandy  6  East,  241. 

1  M.  &  S.  502.  (a)  Strattm  v.  Raatall,  2  T.  R.  366. 

(x)  Toyng  v.  Colt,  3  Bingh.  N.  C.  724. 
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it  was  holden  (ft),  that  this  was  not  conclusivei  and  that  evidence 
was  properly  admitted  to  show  that  the  giving  the  receipt  was  a 
fraudulent  transaction,  and  that  the  money  had  not  been  paid. 

A  receipt  (c)  is  an  admission  only,  and  the  general  rule  is  that 
an  admission,  though  evidence  against  the  person  who  made  it  and 
those  claiming  under  him,  is  not  conclusive  evidence,  except  as  to 
the  person  who  may  have  been  induced  by  it  to  alter  his  condition. 
A  receipt  may,  therefore,  be  contradicted  or  explained,  and  there 
is  no  case  in  which  a  receipt  upon  a  negotiable  instrument  has 
been  considered  to  be  an  exception  to  the  general  rule;  on  the 
contrary.  Lord  Kenyon  (d)  was  of  opinion  that  a  receipt  on  the 
back  of  a  bill  might  be  explained  by  parol  evidence,  and  shown  to 
be  a  receipt  from  the  drawer  and  not  from  the  acceptor. 

A  lease  was  sold  to  the  plaintiff  by  defendant  as  administra- 
tor (tf),  without  any  regular  assignment,  or  other  conveyance ;  but, 
at  the  time  of  sale,  the  defendant  said,  that  the  premises  were  his 
property,  to  do  as  he  liked  with,  and  if  any  thing  happened,  he 
would  see  the  plaintiff  righted.  Afterwards  the  defendaufs  letters 
of  administration  were  repealed,  and  the  plaintiff  was  turned  out 
of  possession  by  a  recovery  in  ejectment  at  the  suit  of  the  new 
administrator :  whereupon  the  plaintiff  brought  an  action  for 
money  had  and  received  against  the  defendant,  to  recover  the  con- 
sideration paid  for  the  lease  ;  and  it  was  holden,  that  it  would  well 
lie;  Lord  Kenyon^  C.  J.,  observing,  that  he  did  not  wish  to 
disturb  the  rule  of  caveat  emptor,  adopted  in  Sree  v.  HoJbeach  (/), 
and  in  other  cases,  where  a  regular  conveyance  was  made,  to 
which  other  covenants  were  not  to  be  added ;  for  in  general  the 
seller  covenanted  for  his  own  acts,  and  for  those  of  his  ancestors 
only,  in  which  respect  the  case  of  a  mortgage  differed  from  it,  as  a 
mortgagor  covenanted,  that  at  all  events  he  has  a  good  title ;  but 
here  the  whole  passed  by  parol,  and  it  proceeded  on  a  misappre- 
hension bv  both  parties,  that  the  defendant  was  the  legal  admini- 
strator of  the  lessee,  though  it  turned  out  afterwards  Uiat  he  was 
not.  As,  therefore,  the  money  was  paid  under  a  mistake^  he 
thought  that  an  action  for  money  haa  and  received  would  lie  to 
recover  it  back ;  in  the  case  cited  {Bree  v.  Holbeach)  no  action  at 
all  could  have  been  maintained  (34).     But  where  a  plaintiff  has 

(b)  Skaife  and  another  v. /acibon,  3  B.  (df)  Schoiey  y.  Wakby,  Peake's  N.  P. 
&  C.  421.  C.  24. 

(c)  Graves  y.  Key,  3  B.  &  Ad.  318  n.  (e)  CrippM  y.  Reade,  6  T.  R.  606. 
See  also  Farrar  y.  Hutchifuon,  9  A.  &  E.  (/)  Doug.  654. 

641. 


(34)  So  where  defendant,  who  was  in  possession  of  the  premises,  of 
which  he  had  been  tenant  under  a  lease  from  a  tenant  for  life,  then  dead, 
sold  to   the  plaintiff  the    lease,  pretending  that  it  was  a  good   lease 
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received  benefit  from  a  thing  which  he  has  purchased,  e.  g.  a 
patent  for  an  invention,  although  the  patent  should  turn  out  to 
be  void,  the  plaintiff  cannot  recov^  the  consideration  originally 
paid  ig), 

5.  If  an  undue  advantage  be  taken  of  a  person's  situation,  and 
money  obtained  from  him  by  compulsion,  such  money  may  be  re- 
covered (A)  in  an  action  for  money  had  and  received.  The  plaintiff 
having  in  the  month  of  August  pawned  some  goods  with  the  defend- 
ant for  20/.  (i)  without  making  any  agreement  for  interest,  went  in 
the  October  following  to  redeem  them,  when  the  defendant  insisted 
on  having  10/.  as  interest  for  the  20/.,  the  plaintiff  tendering  (A) 
him  the  20/.,  and  4/.  for  interest,  knowing  the  same  to  be  more 
than  the  legal  interest  amounted  to ;  the  defendant  still  insisted  on 
having  10/.  as  interest,  whereupon  the  plaintiff,  finding  that  he  could 
not  otherwise  get  his  goods  back,  paid  the  defendant  the  sum  which 
he  d^nanded,  and  brought  an  action  for  the  surplus  beyond  the 
legal  interest,  as  money  had  and  received  to  his  use ;  the  court 
held,  that  the  action  would  well  lie,  for  it  was  a  payment  by  com- 
pulsion  (35)^  and  the  plaintiff  might  have  had  such  an  immediate 

(g)  Taylor  v.  Hare,  1  N.  R.  260.  153,  as  to  the  necessity  of  a  tender  of  the 

(A)  Cited  by  Coleridge,  J.,  in  Duke  de  money  really  advanced.    Bat  see  10  B.  & 

Cadaval  ▼.  Collins,  4  A.  &  E.  867.  C.  684,  where  the  authority  of  this  case 

(f)  Aetley  v.Jteynolds,  Sir.  915.  was  doubted*. 
(*)  See  Fitzrojf  ▼.   Gwillim,  1  T.  R. 


for  seven  years,  and  shortly  afterwards  the  plaintiff  was  ejected,  it  was 
holden,  by  Lawrence y  J.,  on  the  authority  of  Cripps  v.  Reade,  that 
the  plaintiff  might  recover  the  consideration  paid  for  the  lease  in  an 
action  for  money  had  and  received.  Matthews  v.  Hollings,  Salop 
Summer  Assizes,  1801 ;  Woodfall's  Landlord  and  Tenant,  4th  edit, 
by  Wollaston,  649,  n.  See  Johnson  v.  Johnson;  3  B.  &  P.  162. 
Where  money  is 'paid,'  and  the  thing  contracted  for  is  not  delivered, 
it  is  money  had  and  received  to  the  use  of  the  party  who  has  paid  it. 
Anon,  per  King^  C.  J.,  Str.  407.  A.  paid  B.  a  sum  of  money  for  a 
bill  of  exchange  on  a  banker,  who  broke  before  it  could  be  tendered ; 
it  was  holden  that  A.  might  recover  back  the  money  in  an  action  for 
money  had  and  received.     Bull.  N.  P.  131. 

(35)  "  For  nothing  having  been  said  at  the  time  when  the  money  was 
lent,  as  to  the  quantum  of  interest  which  should  be  paid  for  the  loan  of  it, 
the  law  must  determine  that  matter ;  and  the  broker  having  possessed  him- 
self of  the  pawn,  upon  the  implied  contract  to  restore  it  upon  the  principal 
and  legal  interest  being  tendered,  the  increase  of  the  demand  beyond  what 

*  See  also  TregonUtgr,  Attenborough,  7  Bingh.  97,  where  Tindal,  C.  J.,  said  the  case 
of  Piirrog  ▼.  Cfwillim  can  scarcely  be  supported  in  point  of  law,  because  under  the 
statute  of  Anne  every  contract  for  more  than  5/.  per  cent,  interest  is  absolutely  Toid. 
See  also  Hargreavee  ▼.  Hutchinson,  2  A.  &'^E.  13. 

g2 
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want  of  his  goods  that  an  action  of  trover  would  not  have  answered 
his  purpose,  and  the  rule  volenti  nan  fit  injuria  holds  only  where 
the  party  has  a  freedom  of  exercising  his  will.  In  a  late  case  (/), 
it  has  been  holden,  that  an  agreement  is  not  void  on  the  ground  of 
having  been  made  under  duress  of  goods ;  and  that  there  is  not 
any  distinction  in  this  respect  between  a  deed  and  an  agreement 
not  under  seal. 

6.  Where  contracts  or  transactions  are  prohibited  by  positive 
statutes,  for  the  sake  of  protecting  one  set  of  men  from  another,  if 
money  is  paid  upon  such  contracts  by  the  one,  who  from  their  situation 
and  condition  are  liable  to  be  oppressed  and  imposed  upon  by  the  other, 
the  party  paying  is  not  considered  as  standing  in  pari  delicto;  and  in 
furtherance  of  these  statutes,  the  person  injured,  after  the  trans- 
action  is  finished  and  com^ted,  Ly  brin^  his  Uon  and  defeat 
the  contract.  A  creditor  (m)  refused  to  sign  the  certificate  of  a 
bankrupt,  unless  a  sum  of  money  was  given  him  by  a  friend  of  the 
bankrupt.  The  friend  gave  the  money,  and  the  creditor  in  con- 
sequence signed  the  certificate.  It  was  holden,  that  this  mcmey 
might  be  recovered  in  an  action  for  money  had  and  received  (36) ; 


i: 


X   Skeate  ▼.  Beale,  3  P.  &  D.  597.  of  the  principle  of  this  case,  by  BuUer,  J,, 

[m)  Smith  ▼.  Bromley,  Doug.  696»  n.,       in  Nerot  ▼.  Wallace,  3  T.  R.  25. 
and  BuU.  N.  P.  133.    See  an  application 


he  must  be  supposed  to  have  contracted  for,  and  what  the  law  prescribes, 
is  a  fraud ;  and  the  detention  of  the  pledge,  until  such  demand  is  satisfied, 
is  a  force,  which  might  well  induce  the  plaintiff  to  pay  his  money,  and 
make  such  payment  involuntary."    Arg.  MSS. 

(36)  The  plaintiff  first  brought  his  action  against  the  agent  who  trans- 
acted the  business  for  the  creditor,  and  had  in  fact  received  the  money; 
but  as  it  appeared  that  the  agent  had  actually  paid  over,  or  accounted  for, 
the  money  to  his  principal,  Lord  Mansfield,  C.  J.,  was  of  opinion,  that 
the  action  would  not  lie  against  the  agent,  and  the  plaintiff  was  nonsuited. 
Doug.  696,  n. 

It  is  a  general  rule,  that  in  cases  of  payment  to  a  known  agent,  the 
action  for  money  had  and  received  ought  to  be  brought  against  the  prin- 
cipal. A.,  as  receiver  of  W.,  received  money  for  quit  rents  due  to  W., 
and  gave  a  receipt  for  them  as  such.  (Bull.  N.  P.  133.)  An  action  for 
money  had  and  received  having  been  brought  against  A.  to  try  W.'s  right 
to  the  quit  rents,  it  was  holden,  that  the  action  would  not  lie,  and  that  it 
ought  to  have  been  brought  against  W. ;  the  court  observing,  that,  in 
cases  of  payment  to  a  known  agent,  the  action  ought  to  be  brought 
against  the  principal,  unless  in  special  cases,  as  under  notice,  or  maid  fide. 
Sadler  v.  Evans,  4  Burr.  1984.  In  like  manner  it  has  been  holden,  that 
assumpsit  for  money  had  and  received  does  not  lie  against  an  excise  officer 
to  recover  duties  received  by  him  after  the  act  imposing  them  is  repealed, 
if  the  officer  has  paid  them  over  to  his  superior.  Greenway  v.  Hurd^ 
4  T.  R.  553.     So  where  a  sum  of  money  had  been  paid  to  a  church* 


ASSUMPSIT.  85 

for  the  part^,  who  insisted  on  payment,  was  acting  with  extortion, 
and  oppressively,  and  in  the  teeth  of  that  which  he  had  agreed  to 
accept.     See  BayUy,  J.,  in  Smith  v.  Cuff,  6  M.  &  S.  165,  6. 


warden  for  burial  dues,  which  he  afterwards  without  notice  paid  over  to 
the  treasurer  of  the  trustee  of  the  chapel,  to  which  the  burial  ground 
belonged;  it  was  holdeo,  that  money  had  and  received  would  not  lie 
against  the  churchwarden.     Harsfall  v.  Handley,  2  Moore,  (C.  P.)  5; 
8  Taunt.  136,  iS.  C     In  Campbell  v.  Hall,  Cowp.  204,  where  an  action 
for  money  had  and  received  was  brought  against  a  custom-house  officer 
to  recover  back  some  duties  which  had  been  paid  to  him,  on  the  ground 
that  the  duties  had  not  been  imposed  by  a  lawful  or  sufficient  audiority, 
it  was  stated  in  the  special  verdict  that  the  money  still  remained  in  the 
hands  of  the  defendant,  not  paid  over  by  him  to  the  use  of  the  king, 
with  the  cofuent  of  his  Majesty's  attorney-general,  for  the  express  purpose 
of  trying  the  question  as  to  the  validity  of  these  duties.     If  money  be 
paid  by  mistake  to  an  agent,  and  placed  by  him  to  the  account  of  his 
principal,  but  rwf  paid  over,  money  had  and  received  will  lie  against 
the  agent;  and  the  mere  passing  such  money  in  account,  or  making  rest, 
without  any  new  credit  given,  fresh  bills  accepted  or  further  sums  ad- 
vanced for  the  principal,  in  consequence  of  it,  is  not  equivalent  to  a 
payment  of  it  over.     Buller  v.  Harrison,  Cowp.  5G6,  recognized  in  Cox 
V.  Prentice,  3  M.  &  S.*344.    To  the  general  rule,  that  in  case  of  pay- 
ment to  a  known  agent,  the  action  for  money  had  and  received  ought  to 
be  brought  against  the  principal,  the  following  authority  furnishes  an 
exception.    The  plaintiff,  being  a  prisoner  in  the  Coldbath-fields  Prison, 
of  which  the  defendant  was  governor,  contracted  with  defendant  for  the 
purchase  of  an  annuity,  and  paid  him  750/.  as  a  consideration  for  it. 
This  annuity  was  afterwards  set  aside,  and  the  plaintiff  called  on  defend- 
ant to  refund.    The  defendant  paid  back  715Z.  lis.  but  insisted  that  he 
was  entitled  to  the  remainder  as  due  to  him  for  the  rent  of  a  room,  at 
one  guinea  per  week,  which  plaintiff  had   been  permitted  to  occupy 
during  his  residence  in  the  prison.     It  was  objected  that,  by  the  regu- 
lations of  the  prison,  the  gaoler  had  no  authority  to  let  any  room  upon 
such  terms.     As  an  answer  to  this,  the  prison  books  were  produced,  by 
which  it  appeared  that  the  governor  charged  himself  with  the  guinea  per 
week,  and  accounted  for  it  to  the  court ;  and  one  of  the  visiting  magistrates 
of  the  prison  was  called,  who  said,  he  was  aware  that  there  were  such 
rooms,  and  that  no  objection  had  ever  been  made,  and  that  the  gaoler's 
book  had  been  regularly  passed  at  the  quarter  sessions.     Kenyon,  C.  J. 
"  I  think  this  action  may  be  maintained. — I  am  aware  it  has  been 
holden,  in  the  case  of  Sadler  v.  Evans,  4  Burr.  1984,  that  an  action 
cannot  be  brought  against  an  agent  for  money  had  and  received  for  the 
use  of  his  principal,  but  in  that  case  there  was  nothing  corrupt  in  the 
foundation.    This  agreement  is  one  of  those  which  the  law  will  not  allow. 
Besides,  the  county  is  not  a  corporate  body,  and,  therefore,  cannot  be 
sued,  except  in  those  cases  where  acts  of  parliament  have  made  it  ex- 
pressly liable.     I  am  of  opinion,  therefore,  that  the  plaintiff,  notwithstand- 
mg  this  money  has  been  paid  over  to  the  county,  is  entitled  to  recover." 
Miller  v.  Arrs,  B.  R.  Midclx.  Sitt.  a^cr  M.  T.  41  Geo.  TIT.  MS.     The 
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In  the  preceding  case,  and  in  Lotory  v.  JBourdieu,  Doug.  471,  Lord 
Majfisfield^  C.  J.,  expressed  an  opinion,  that  the  same  principle 
applied  to  cases  upon  usurious  contracts,  where  the  debtor  might 


same  doctrine,  viz.  that  if  a  person  gets  money  into  his  hands  illegally, 
he  cannot  discharge  himself  by  paying  it  over  to  another,  was  laid  down 
by  Lord  Ellenboroughy  C.  J.,  m  Townsony,  Wilson  and  others ,  1  Campb. 
396.  There  an  action  was  brought  to  recover  back  money  paid  to  parish 
officers  by  a  person  who  had  been  taken  up  under  a  warrant  as  the 
putative  father  of  a  bastard  child.  The  money  had  been  paid  for  the 
purpose  of  indemnifying  the  plaintiff  against  all  future  charges  which 
might  accrue  in  respect  of  the  child.  Tlie  child  died  before  all  the  money 
was  expended;  it  was  holden,  that  the  plaintiff  was  entitled  to  recover 
the  surplus,  beyond  the  expenses  of  the  lying-in  and  maintenance  of  the 
child,  against  the  officers,  who  had  received  the  money,  although  it  ap- 
peared that  they  were  gone  out  of  office,  and  had  paid  over  to  their 
successors  the  sum  in  question.  See  Watkins  v.  Hewlett^  1  Brod.  & 
Bingh.  1,  S.  P.  The  mother  of  an  illegitimate  child  may  recover  money 
deposited  with  a  parish  officer  to  meet  any  charges  to  which  the  parish 
may  be  liable  in  respect  of  the  child.  Clarke  v.  Johnson,  3  Bingh.  424. 
It  should  be  remembered  also,  that  an  agent  cannot  defend  himself  on  the 
ground  of  having  paid  over  the  money,  unless  it  appear  the  money  was 
paid  to  the  agent  for  the  purpose  of  paying  it  to  the  principal,  (as  was* 
the  case  of  Sadler  v.  Evans,  where  the  money  was  paid  to  the  agent  of 
Lady  Windsor  for  Lady  Windsor's  use ;)  for  where  plaintiff  paid  a  sum  of 
money  to  a  bailiff,  who  had  exceeded  his  authority,  under  the  terror  of 
process,  for  the  purpose  of  redeeming  his  goods,  and  not  with  an  intent 
that  the  money  should  be  delivered  over  to  any  one  in  particular ;  it  was 
holden,  that  plaintiff  might  maintain  an  action  for  money  had  and  received 
against  the  bailiff,  although  the  bailiff  had  in  fact  paid  the  money  over  to  the 
sheriff,  and  the  sheriff  to  the  exchequer.  Snowdon  v.  Davis,  1  Taunt.  369, 
recognized  by  Parke,  B.,  in  Atlee  v.  Backhouse,  3  M.  &  W.  648. 

J.,  an  attorney  who  was  accustomed  to  receive  dues  for  the  plaintiff  his 
client,  went  from  home,  leaving  B.,  his  clerk,  at  the  office ;  who,  in  bis 
master's  absence,  received  money  on  account  of  the  above  dues,  (which  he 
was  authorized  to  do,)  and  gave  a  receipt  signed  "  B.  for  Mr.  J."  B. 
afterwards  refused  to  pay  the  money  over  to  the  plaintiff,  who  thereupon 
brought  an  action  for  money  had  and  received  against  B. ;  but  it  was 
holden*,  that  it  would  not  lie  ;  B.  received  the  money  as  the  agent  or  the 
servant  of  J.,  and  must  have  paid  it  over  to  him  if  he  had  returned  :  there 
was  no  privity  of  contract  between  B.  and  the  plaintiff,  the  privity  of  con- 
tract was  between  B.  and  J.,  and  between  J.  and  the  plaintiff.  And  the 
court  distinguished  it  from  the  case  of  Stead  v.  Thorn  ton  f,  where  a  party 
was  holden  to  have  received  money  belonging  to  a  bankrupt's  estate,  on 
behalf  of  the  general  body  of  creditors,  and  not  for  an  assignee  who  had 
become  lunatic ;  for  there  the  defendant  could  not  have  any  authority  to 
receive  it  for  the  lunatic  assignee.     An  agent  must  account  to  his  princi- 

•  Stepkent  v.  Badcock,  3  B.  &  Ad.  354. 
t  3  B.  &  Ad.  357,  d. 
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recover  from  the  creditor  all  beyond  legal  interest,  in  an  action  for 
money  had  and  received,  because  the  parties  did  not  stand  in  pari 

pa],  and  cannot*  set  up  the  jus  tertii  in  an  action  by  his  principal  a^inst 
nim.  An  agent  to  receive  for  the  use  of  another  cannot,  by  a  notice  from 
a  third  person,  be  converted  into  an  implied  trustee  f;  and  his  possession 
is  the  possession  of  the  principal.  Defendant,  an  auctioneer,  was  em- 
ployed by  C,  a  person  in  embarrassed  circumstances, to  sell  his  property  ; 
defendant  sold,  and  paid  the  proceeds  to  C.'s  order.  C.  having  shortly 
afterwards  been  declared  insolvent,  it  was  holdent,  that  although  the 
defendant  was  aware  of  C.'s  embarrassment  when  he  sold  the  property, 
yet  he  was  not  liable  to  C.'s  assignee.  But  where  the  plaintiff's  posses- 
sion of  the  goods  arises  out  of  a  fraud  concerted  between  him  and  the 
insolvent,  the  argument  as  to  jus  tertii  does  not  arise.  The  defendant  was 
employed  by  the  plaintiff  to  sell,  as  auctioneer,  certain  goods  then  in  the 
plamtifPs  possession.  Before  the  sale,  notice  was  given  to  the  defendant 
by  the  assignees  of  the  insolvent,  that  the  goods  were  their  property  as 
such  assignees,  and  that  they  had  been  fraudulently  removed  by  collusion 
between  the  plaintiff  and  the  insolvent.  The  defendant,  afler  that  notice, 
sold  the  property,  and  rendered  an  account  of  the  sale  T>f  it  to  the  plaintiff. 
But  in  the  result,  on  an  indemnity  given  to  him  by  the  assignees,  he  re- 
fused to  pay  over  to  the  plaintiff  the  money  arising  from  the  sale ;  and  on 
an  action  for  money  had  and  received  bemg  brought  against  him  by  the 
plaintiff,  the  defendant  set  up  the  right  of  the  assignees ;  the  jury  found 
the  fraud,  and  a  verdict  for  the  defendant ;  which  the  court  afterwards  § 
refused  to  set  aside,  on  the  ground  that  if  the  insolvent  had  put  the  goods 
into  the  defendant's  hands,  for  sale,  the  assignees  might  have  interposed 
and  claimed  the  produce  from  the  defendant;  and  that  the  insolvent 
could  not  have  maintained  this  action  after  such  claim.  And  that  the 
plaintiff,  who  took  the  goods  by  a  fraud  between  him  and  the  insolvent, 
tx)uld  not  be  in  a  better  situation  than  the  insolvent  himself. 

An  attorney,  who  was  also  an  auctioneer,  received  a  deposit  on  pro- 
perty which  he  had  sold  by  auction,  and,  after  queries  raised  on  the  title, 
and  before  they  were  cleared,  paid  over  the  deposit  to  his  principal ;  on  a 
demand  of  the  deposit  by  the  buyer,  he  answered,  that  his  principal  would 
not  consent  to  return  it,  and  would  enforce  the  contract.  Held,  that  the 
buyer  might  recover  the  deposit  from  the  auctioneer,  as  money  had  and 
received  to  the  plaintiff's  use,  because  the  defendant,  as  attorney,  had 
notice  that  the  title  had  not  been  completed  before  he  paid  over  the 
money,  and  because  he  misled  the  plaintiff  to  sue  himself,  by  not  saying 
he  had  paid  it  over.  Edwards  y.  Hodding^  5  Taunt.  815.  But  see 
Harsfall  v.  Handley,  2  Moore  (C.  P.  5,  and  8  Taunt.  136,  S.  C,  and 
ante,  p.  85,  n.,  wherein  the  case  of  Edwards  v.  Hodding  was  cited  and 
distinguished). 

*  See  MylerY.Fitzpatriek,  6  Madd.  360;  Stonard  y.  Dunkin,  2  Campb.  344; 
Duron  ▼.  Hamond,  2  B.  &  A.  310 ;  RoberU  v.  Ogilby,  9  Price,  269 ;  Gosling  v.  Bimie, 
7  Bingh.  339. 

t  White  ▼.  Bartlett,  9  Bingh.  378. 

J  8.C. 

f  Hardmm  ▼.  Willeockf  C.  B.  Lancaster,  coram  Alderton  and  Pattewmf  J.,  9  Bingh. 
382,  n. 
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delicto^  and  denied  the  authority  of  Tamhins  v.  Bamety  Skinn.  411, 
and  Salk.  22,  where  a  contrary  opinion  had  been  holden  at  Nisi 
Prius  by  Holt,  C.  J.,  according  to  Skinner's,  and  by  7Ve6y,  C.  J., 
according  to  Salkeld's  Report. 

The  same  principle  was  recognized  in  the  following  case :  An 
action  for  money  had  and  received  was  brought  to  recover  a  sum  of 
money,  as  having  been  unduly  obtained  by  the  defendant  from  the 
plaintiff  (n),  under  an  agreement  to  compromise  a  qui  tam  action 
for  penalties  of  usury,  (which  had  been  brought  by  the  defendant 
against  the  plaintiff,)  on  the  ground  of  certain  usurious  transac- 
tions, which  had  taken  place  between  the  plainti£^  Williams,  and 
one  Eagleton.  The  sum  sought  to  be  recovered  was  the  amount  of 
the  debt  which  had  been  owing  from  Eagleton  to  Hedley  and  his 
partner ;  and  the  jury,  to  whom  the  question  was  left  at  the  trial, 
found  that  the  payment  of  this  debt  of  Eagleton  bv  the  plaintiff  to 
the  defendant,  was  obtained  from  the  plaintiff  under  the  terror  of 
the  above-mentioned  action  of  usury  brought  by  the  defendant,  and 
then  depending  against  him,  and  through  the  means  of  an  agree- 
ment between  the  parties  to  compromise  that  action ;  ana  the 
plaintiff  thereupon  recovered  a  verdict  against  the  defendant  for 
the  amount  of  the  money  he  had  so  obtained  from  him.  Upon  the 
authority  of  Smith  v.  Bromley  and  Jaques  v.  Golightly^  as  applied 
to  the  preceding  facts,  and  bounding  themselves  upon  the  distinc- 
tion taken  and  relied  upon  in  those  cases,  in  favour  of  the  party  for 
whose  benefit  the  provisions  of  the  law,  which  had  been  violated, 
were  peculiarly  made,  and  of  whose  situation  advantage  had  been 
unduly  taken,  the  court  were  of  opinion,  that  this  action  was,  under 
the  circumstances  of  this  case,  mamtainable. 

The  cases  of  Shove  v.  Webb,  1  T.  R.  732,  and  Scurfield  v. 
Gowlandi  6  East,  241,  (on  the  Annuity  Act,)  furnish  a  further 
illustration  of  the  same  principle.  See  also  Clarke  v.  Shee,  Cowp. 
197  (o),  where  a  clerk  of  the  plaintiff  had  received  money,  and 
negotiable  notes,  from  the  plaintiff ''s  customers,  and  paid  them 
over  to  the  defendant  as  premiums  for  illegal  insurances  in  the 
lottery,  it  was  holden,  that  the  plaintiff,  upon  identifying  the  pro- 
perty, might  recover  it  in  an  action  for  money  hajj  and  received ; 
for  the  plaintiff  was  not  partieeps  criminis,  and  the  money  had 
come  to  the  defendant'^s  hands  iniquitously  and  illegally  in  breach 
of  the  statute. 

One  who  had  voluntarily  offered  to  pay  a  sum  of  money  for  the 
use  of  the  poor  of  the  parish  (p),  in  order  to  avoid  a  prosecution  by 
a  magistrate  upon  a  charge  of  having  instigated  the  escape  of  a 
prisoner  in  custody  for  a  misdemieanor,  which  offer  was  consented 
to  by  the  magistrate,  and  the  money  accordingly  paid  by  the  party 

(n)  WilUanu  ▼.  Hedley,  8  East,  378.       2  Bl.  R.  1073|  trndJaqwey,  Withy,  1  H. 
See  Wood  ▼.  Orimwood,  10  B.  &  C.  686.       Bl.  65. 
(o)   See   ante,  Jaguee    ▼.    Golightly,  {p)  Taylor  t.  Lendey,  9  East,  49. 
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to  the  master  of  the  workhouse,  for  the  use  of  the  poor,  may 
countermand  the  application  of  the  money  before  it  is  so  applied, 
and  may  recover  it  back  in  an  action  for  money  had  and 
received. 

Where  defendant,  being  a  creditor  of  plaintiff,  entered  into  a 
composition  deed  with  the  other  creditors  to  receive  lOtf.  in  the 
pound,  under  an  agreement  with  the  plaintiff,  that  he,  plainti£^ 
would  give  defendant  his  promissory  notes  for  the  remamder  of 
the  debt,  which  notes  were  accordingly  given,  and  the  composition 
was  paid  to  defendant,  and  he  negotiated  the  notes,  the  holder  of 
one  of  which  enforced  payment  from  plaintiff  by  action ;  it  was 
holden  (9),  that  plaintiff  might  recover  back  the  amount  from 
defendant  in  an  action  for  money  had  and  received ;  for  this  was 
not  a  case  of  par  delictum^  but  of  oppression  on  one  side  and  sub- 
mission on  the  other ;  and  this  might  be  considered  as  money  paid 
to  the  order  of  the  defendant,  or,  in  other  words,  money  had  and 
received  by  him  through  the  medium  of  the  person  to  whom,  by 
his  order,  it  was  paid. 

7.  Where  money  has  been  paid  by  one  of  two  parties  to  an 
illegal  contract  to  a  third  person,  for  the  use  of  the  other  party,  an 
action  for  money  had  and  received  will  lie  against  such  third  person 
to  r^over  it.  As,  where  money  was  paid  by  an  underwnter  to 
a  broker  for  the  use  of  the  assured  on  an  illegal  contract  of  insur- 
ance (r),  it  was  holden,  that  the  assured  mi^t  recover  the  money 
firom  the  broker,  on  the  ground  that  the  broker  could  not  insist  on 
the  illegality  of  the  contract  as  a  defence,  the  obligation  on  him 
arising  out  of  the  fact  of  the  money  having  been  received  by  him 
to  the  use  of  the  plaintifl^  which  created  a  promise  in  law  to  pay. 
Farmer  v.  Russell,  1  Bos.  &  Pul.  296,  S.  P.,  in  which  case,  BuUer^ 
J.,  said,  that  the  knowledge  and  participation  of  the  defendant  in 
the  illegal  contract  could  not  make  any  difference  in  an  action  for 
money  had  and  received,  which  was  not  founded  on  the  illegal  con- 
tract, but  on  a  ground  totally  distinct  from  it.  Heath,  J.,  said, 
the  distinction  was,  that  whether  the  consideration  was  good  or 
bad,  a  man  might  recover  his  own  money,  though  not  that  of 
another  persoin  (37).  See  further  on  this  point,  M^Chregor  v. 
Zaire,  Ry.  &  Mo.  57,  Abbott^  C.  J. 

{q)  Smith  ▼.   C^f,  6  M.  &  S.  160;      Spaidmg,  4  Bingh.  N.  C.  410.    But  see 
Tmmer  t.  Hoole,  Dow.  &  Ry.  N.  P.  C.       WUion  ▼.  Rayy  10  A.  &  E.  87. 
27,  S.  P. ;  both  relied  on  in  Alsager  ▼.  (r)  Tenant  ▼.  BlUott,  1  Bos.  &  Pul.  3. 


(37)  In  Faikney  v.  Reynous  and  Richardson^  4  Burr.  2069,  it  was 
holden,  that  the  plaintiff  was  entitled  to  recover  upon  a  bond  given  by  the 
defendants  to  secure  the  repayment  of  a  sum  of  money  paid  by  the  plain- 
tiff to  a  third  person  on  account  of  the  defendants,  on  a  settlement  of 
stock'jobbing  differences.    The  authority  of  this  decision,  however,  was 
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But  where  the  money  does  not  appear  to  have  been  actually 
paid  into  the  hands  of  the  defendant  («),  but  only  an  account 
stated  between  him  and  the  other  party  to  the  illegal  contract, 
in  which  the  defendant  has  eiven  cre<Ut  to  such  party  for  the 
money,  the  court  will  not  sustam  the  plaintiff's  demand;  for  by  so 
doing  they  would  compel  the  execution  of  an  illegal  contract,  as  if 
it  were  a  legal  one  (38). 

8.  Where  money  is  paid  by  one  of  two  parties  to  an  illegail  con- 
tract to  the  other  (39),  in  a  case  where  both  parties  may  be 
considered  as  participes  crimijiis^  an  action  cannot  be  maintained, 

(«)  Edgar  t.  Fowler,  3  East,  222. 


doubted  in  Aubert  v.  Maze,  2  Bos.  &  Pul.  371 ;  and  in  Cannan  y. 
Bryce,  3  B.  &  A.  179,  it  was  holden,  that  money  lent  for  the  express 
purpose  of  settling  losses  on  illegal  stock-jobbing  transactions,  and  so 
applied  by  the  borrower,  could  not  be  recovered  back,  although  the  lender 
was  no  party  to  the  stock-jobbing.  Cannan  v.  Bryce  was  recognized  in 
M^Kinnell  v.  Robinson^  3  M.  &  W.  441 ;  and  in  The  Gas  Light  and  Coke 
Company  v.  Turner^  5  Bingh.  N.  C.  677 ;  6  Bingh.  N.  C.  324,  on  error. 

(38)  Lord  EUenborough,  C.  J.,  observed,  that  in  cases  of  illegal ;trans- 
actions,  the  money  may  always  be  stopped  while  it  is  in  transitu  to  the 
person  who  is  entitled  to  receive  it. 

(39)  This  rule  is  confined  to  the  case  of  money  paid  by  one  of  the  parties 
to  the  other,  as  will  appear  from  the  7th  rule,  and  from  the  decision  of 
Cotton  V.  Thurland,  6  T.  R.  405.  That  was  an  action  for  money  had 
and  received,  to  recover  a  sum  of  money  which  had  been  deposited  by  the 
plaintiff,  as  his  share  of  a  stake,  in  the  defendant's  hands,  upon  the  event 
of  a  boxing-match  between  the  plaintiff  and  another  person.  The  court 
were  of  opinion  that  the  action  would  well  lie ;  Lord  Kenyon,  C.  J.,  ob- 
serving, that  the  action  was  brought,  not  against  one  of  the  parties  laying 
the  wager,  but  a  stake-holder.  ^*  If  the  defendant  had  paid  his  money 
over  to  the  winner,  perhaps  he  would  not  have  been  answerable  in  this 
action ;  but  here  the  money  is  still  in  the  defendant's  hands,  and  therefore 
I  think  the  plaintiff  may  recover  it  from  him.''  Grose,  J.,  concurred  in 
opinion  with  Lord  Kenyan,  relying  on  the  case  of  Wilkinson  v.  Kitchin, 
Lord  Raym.  89.  See  further  on  this  point,  Smith  v.  Bickmore,  4  Taunt. 
474,  recognizing  and  adopting  Cotton  v.  Tkurland,  Tenant  v.  Elliot, 
1  Bos.  &  Pul.  3,  and  Farmer  v.  Russell,  1  Bos.  &  Pul.  296,  and  ante, 
p.  89,  establishing  the  same  doctrine,  that  money  received  by  third  person, 
not  a  party  to  the  illegal  contract,  may  be  recovered  before  it  is  paid  over. 
But  it  is  now  a  settled  rule,  that  when  a  wager  has  been  laid  on  the  event 
of  a  boxing- match,  either  party  may  recover  his  own  stake  from  the  holder, 
even  where  the  money  has  been  paid  over  before  action  brought,  if  it  has 
been  paid  over  without  authority  from  the  party,  and  in  opposition  to  his 
desire.  Hastelow  v.  Jackson,  8  B.  &  C.  221 ;  recognized  by  Bay  ley,  B., 
in  Hodson  v.  Terrill^  1  Cr.  &  M.  804 ;  3  Tyr.  936.  See  Marryat  v. 
Brodericky  2  M.  &  W.  369. 
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lifter  the  contract  is  executed  (40),  to  recover  the  money ;  for  in 
pari  delicto  potior  est  conditio  defendentis  (41). 


(40)  There  is  a  sound  distinction  between  contracts  executed  and  exe- 
cutory ;  and  if  an  action  is  brought  to  rescind  a  contract,  you  must  do  it 
while  the  contract  remains  executory.  Per  Buller,  J.,  in  Lowry  y. 
BourdieUy  Doug.  468.  Heathy  J.,  in  Tappenden  v.  Randall^  2  Bos.  & 
Pul.  471,  speaking  of  the  preceding  observation  of  Buller ,  J.,  said,  that 
it  seemed  to  him  that  the  distinction  between  contracts  executory  and 
executed,  if  taken  with  those  modifications  which  Mr.  J.  Buller  would 
necessarily  have  applied  to  it,  was  a  sound  distinction ;  that  undoubtedly 
there  might  be  cases  where  the  contract  might  be  of  a  nature  too  grossly 
immoral  for  the  court  to  enter  into  any  discussion  of  it,  as  where  one  man 
has  paid  money  by  way  of  hire  to  another  to  murder  a  third  person ;  but 
where  nothing  of  that  kind  occurred,  he  thought  there  ought  to  be  a  locus 
pcenitentuBy  and  that  a  party  should  not  be  compelled  against  his  will  to 
adhere  to  the  contract.  Rooke,  J.,  in  the  same  case,  2  Bos.  &  Pul.  471, 
said,  that  he  wished  it  to  be  understood,  that  he  fully  acceded  to  the  doc- 
trine laid  down  by  Mr.  J.  Buller  respecting  contracts  executory  and 
executed.  '^  In  Tappenden  v.  Randall,  the  court  considered  the  distinc- 
tion between  contracts  executed  and  executory  as  established  ;  the  judges 
all  make  that  distinction ;  it  is  not  called  in  aid ;  it  is  the  ground  of  their 
judgment."  Per  Sir  /.  Mansfield^  C.  J.,  in  Auhert  v.  Walsh,  3  Taunt. 
281.  Agreeably  to  this  distinction  was  the  case  of  Walker  v.  Chapman 
(stated  by  Buller,  J.,  in  Lowry  v.  Bourdieu,  Doug.  47 1).  A  sum  of  money 
had  been  paid  in  order  to  procure  a  place  in  the  customs.  The  place  had 
not  been  procured,  and  the  party  who  had  paid  the  money  having  brought 
an  action  to  recover  it  back,  it  was  holden  that  he  should  recover ;  because 
the  contract  remained  executory.  See  also  Wilkinson  v.  Kit  chin.  Lord 
Raym.  89;  Pickard  v.  Bonner,  Peake's  N.  P.  C.  221 ;  and  Aubert  v. 
Walsh,  3  Taunt.  277.  As  to  what  shall  be  notice  of  rescinding  the  con- 
tract, see  4  Taunt.  290.  The  reader,  however,  should  be  apprised,  that 
there  is  a  case  in  which  the  circumstances  were  similar  to  those  in  Walker 
y.  Chapman,  and  yet  the  decision  was  different.  The  case  alluded  to  is 
that  of  Norman  v.  Cole,  C.  B.  Middx,  Sitt.  after  M.  T.  41  Geo.  III., 
3  Esp.  N.  P.  C.  253.  There  I.  S.  being  under  sentence  of  death  in  New- 
gate, the  plaintiff  was  prevailed  upon  to  lodge  a  sum  of  money  in  the 
hands  of  the  defendant,  to  be  applied  to  the  purpose  of  procuring  him  a 
pardon.  The  paitlon  not  having  been  procured,  an  action  was  brought  to 
recover  the  money ;  but  Lord  Eldon,  C.  J.,  was  of  opinion,  that  the  action 
was  not  maintainable ;  that  where  a  person  interposed  his  interest  and  good 
offices  to  procure  a  pardon,  it  ought  to  be  done  gratuitously,  and  not  for 
money ;  tne  doing  an  act  of  that  description  should  proceed  from  pure, 
and  not  from  pecuniary  motives. 

(41)  It  must  be  admitted,  that  the  case  of  Lacaussade  v.  White,  7  T.  R. 
535,  militates  against  this  position.  There,  money  paid  on  an  illegal 
wager  was  recovered,  after  the  event  upon  which  the  wager  proceeded  had 
terminated  against  the  plaintiff,  the  court  holding  it  more  consonant  to 
sound  policy  to  permit  money  paid  on  an  illegal  consideration  to  be  re- 
coverea  by  the  party  paying  it,  than  by  denying  the  remedy  to  give  effect 
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The  plaintiff  and  defendant  had  laid  a  wa^er  on  the  event  of  a 
horse-race  (t)^  prohibited  by  stat.  13  Geo.  if.  c.  19,  s.  2  (tf),  and 
deposited  tne  money  in  the  hands  of  the  defendant;  the  money 
was  paid  over  to  him,  vnth  the  consent  of  the  plaintiff,  who  after- 
wards brought  an  action  to  recover  it ;  but  it  was  holden,  that  it 
would  not  lie ;  for  although  the  law  would  not  have  enforced  the 
payment  of  it,  yet  having  been  paid,  it  was  not  against  conscience 
for  the  defendant  to  retam  it  (42). 

The  plaintiff  and  defendant  (:r),  who  were  lottery-office  keepers, 
entered  into  an  agreement  mutually  to  insure  the  number  of  a 
ticket  with  each  other,  upon  condition  that  he  whose  number 
should  be  drawn  on  the  day  next  following  the  agreement,  should 
receive  from  the  other  an  undrawn  ticket,  or  the  value  of  it ;  the 
defendant's  number  being  drawn,  he  chose  the  value  of  it,  and 
received  the  same  from  Qie  plaintiff;  the  agreement  having  been 
continued,  the  plaintiff's  number  was  drawn,  but  the  defendant 
refused  to  give  the  plaintiff  either  an  undrawn  ticket  or  the  value, 
whereupon  the  plamtiff  brought  an  action  for  money  had  and 
received,  to  recover  the  sum  which  he  paid  to  the  defendant  on  his 
number  being  drawn ;  it  was  holden,  that  the  action  would  not  lie, 
because  the  plaintiff  was  not  only  in  pari  delicto^  but  also  stood  in 
the  light  of  that  species  of  insurer,  from  whom  the  statute  meant 
to  protect  the  unwary. 

The  plaintiff  executed  an  indenture  of  apprenticeship,  (to  which 
was  appended  a  printed  notice  for  the  insertion  of  the  premium, 
&c.  under  stat.  5  Geo.  III.  c.  46,  s.  19,)  by  which  she  bound  her 
son  apprentice  to  the  defendant,  and  she  paid  the  defendant  a 

(/)  Howwn  ▼.  Hancock,  8  T.  R.  575.        4  Vic.  c.  5. 

(«)  So  mach  of  this  act  as  relates  to  (x)  Browning  ▼.  Morria,  Cowp.  792. 

horse-  racing  is  now  repealed,  hy  stat.  3  & 


to  the  illegal  contract.  But  Le  Blanc,  J.,  in  Vandyck  v.  Hewitt,  I  East's 
R.  98,  said  that  the  ground  of  the  determination  in  Lacaussade  v.  White 
had  been  very  much  canvassed  in  Howson  v.  Hancock,  8  T.  R.  675.  And 
Lawrence,  J.,  in  Williams  v.  Hedley,  8  East,  382,  n,,  appears  to  have 
considered  Lacaussade  v.  White  as  overruled  by  Howson  v.  Hancock. 
And  Mansfield,  C.  J.,  delivering  the  opinion  of  the  court  in  Auhert  v. 
Walsh,  3  Taunt.  284,  speaks  to  the  same  effect. 

(42)  If  A.  agree  to  give  B.  money  for  doing  an  illegal  act,  B.  cannot 
(although  he  do  the  act)  recover  the  money  by  an  action :  yet  if  the 
money  be  paid,  A.  cannot  recover  it.  Webb  v.  Bisfiop,  Gloucester  Lent 
Assizes,  1731,  coram  Reynolds,  Ch.  B.,  Bull.  N.  P.  16, 132.  If  plaintiff, 
who  by. defendant's  authority  has  laid  illegal  bets  in  defendant's  name, 
upon  losing,  pays  them  without  an  express  direction  to  do  so,  he  cannot 
recover  the  amount  from  the  defendant  afterwards.  Clayton  v.  Dilly, 
4  Taunt.  165. 
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premium.  The  indenture  did  not  contain  any  statement  respecting 
the  premium,  and  was  not  stamped ;  by  reason  of  which  omissions 
the  indenture  was  void.  The  plaintiff  sought  to  recover  the  pre- 
mium, on  the  ground  that  the  indenture  being  void,  the  money  was 
paid  without  consideration.  But  it  was  holaen(y),  that  she  could 
not  recover,  inasmuch  as  she  had  lent  assistance  to  the  defendant 
in  giving  etkct  to  unlawful  purposes  for  defrauding  the  revenue. 

In  like  manner,  where  an  insurance  was  made  on  a  ship(2r), 
belonging  to  a  British  subject,  without  interest,  (which  is  ille^ 
by  stat.  19  Oeo.  II.  c.  37,)  it  was  holden,  that  the  assured  could 
not  recover  the  premium,  after  the  ship  had  arrived  safe :  for  the 
court  will  not  interfere  to  assist  either  party,  where  they  are  in 
pari  delicto.  On  the  same  principle  it  was  adjudged  (a),  that  a 
premium  paid  by  the  plaintiff  on  a  re-assurance  of  a  ship,  (void  by 
stat.  19  Geo.  II.  c.  37,)  could  not  be  recovered  in  an  action  for 
money  had  and  received  after  the  ship  had  been  captured.  In  like 
manner  it  has  been  holden  (i),  that  tne  premium  paid  on  an  illegal 
assurance  to  cover  a  trading  with  the  enemy,  cannot,  after  the  nsk 
has  been  run,  be  recovered  back  again,  although  the  underwriters 
could  not  have  been  compelled  to  make  good  the  loss.  So  where 
the  plaintiff  had  insured  colonial  produce  (c)  on  a  voyage  firom  the 
West  Indies  for  Gibraltar,  and  the  ship,  on  board  which  the  goods 
were  laden,  was  lost  by  the  perils  of  the  seas,  it  was  holden,  that 
the  premium  could  not  be  recovered;  because  colonial  produce 
cannot  legally  be  shipped  from  the  British  West  Indies  for 
Gibraltar,  and  consequently  the  insurance  was  illegal.  And,  as 
every  person  must  be  taken  to  be  cognizant  of  the  law,  the  igno- 
rance of  the  assured,  at  the  time  when  the  assurance  was  made,  that 
the  insurance  was  illegal,  will  not  avail  him.  And  this  rule  holds 
even  in  cases  where  the  premium  is  paid  by  a  foreigner  (cf),  although 
the  policy  is  illegal  by  the  municipal  law  of  this  country  only(e), 
and  not  by  the  law  of  the  country  to  which  the  foreigner  belongs ; 
because  the  rigour  of  our  great  political  relations  ought  not  to  be 
relaxed  in  favour  of  foreigners  offending  against  them,  and  there  is 
very  little  reason  to  presume  ignorance  of  hiws  peculiarly  applicable 
to  the  subjects  of  a  foreign  state.  But  where  an  insurance  had 
been  made  on  goods,  at  and  from  a  port  in  Russia  to  London,  by 
an  agent  residing  here  for  a  Russian  subject  abroad,  which  insu- 
rance was  in  fact  made  after  the  commencement  of  hostilities  by 
Russia  against  this  countiy,  but  before  the  knowledge  of  it  here, 
and  after  the  ship  had  sailed,  and  been  seized  and  confiscated,  it 

M  Stoket  ▼.  Twitehen,  8  Taunt.  492.  («)  Stat.  12  Car.  II.  c.  18,  a.  1,  now  re- 

{zS  Jjuwry  T.  BoKTiitcif,  Dong.  467.  peided  by  6  Geo.  IV.  c.  105,  which  waa 

(a)  Andrtt  ▼.  FUteh^,  3  T.  R.  266.  alao  repealed  by  3  &  4  Will.  IV.  c.  50. 

(»)  Fotufycit  ▼.  Hetoiti,  1  Eaat's  R.  97.  The  present  Navigation  Act  is  the  3  &  4 

ie)  Lubbock  v«  PoU9, 7  East,  449.  WiU.  IV .  e.  54,  amended  by  4  &  &  WiU. 

(d)  Andree  ▼.  Fletcher,  3  T.  R.  266,  IV.  c.  89,  s.  11. 
and  Morck  ▼.  Abel,  3  Bos.  &  Pul.  35. 
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was  holden,  that  the  policy  was  void  in  its  inception ;  but  that  the 
agent  of  the  assured  was  entitled  to  a  return  of  the  premium  paid, 
under  ignorance  of  the  fact  of  such  hostilities  (/).  So  where  a 
license  was  obtained  and  insurance  effected  from  Riga  to  Hull,  on 
gobds  the  produce  of  Russia,  on  board  a  Swedish  ship,  but  the  ship 
sailed  three  days  before  the  letter  directing  the  license  to  be 
obtained  reached  the  agent,  the  letter  having  been  delayed  by  con- 
trary winds  beyond  the  usual  time,  and  the  license  was  obtained 
two  days  afterwards,  and  the  insurance  effected  subsequently  to 
that:  it  was  holdenf^),  on  the  same  principle  as  in  the  foregoing 
case,  that  though  the  voyage  was  in  its  mception  illegal,  being 
contrary  to  12  Car.  II.  c.  18,  s.  8,  nevertheless  the  assured  might 
recover  back  the  prfsmium. 

9.  Where  the  contract  is  not  malum  in  se^  nor  prohibited  by 
any  positive  law,  but  is  of  such  a  nature  that  it  cannot  be  put  in 
force,  merely  because  it  would  be  inconvenient  that  the  merits  of 
the  question  should  be  publicly  discussed,  in  such  case,  while  the 
contract  remains  executory,  money  paid  upon  it  by  one  of  the  par- 
ties to  the  other  may  be  recovered.  A.,  in  consideration  of  a  sum 
of  money  paid  to  him  by  B(A),  gave  a  bond  conditioned  for  the  pay- 
ment of  an  annuity  to  B.  imtil  A.  should  make  it  appear  to  the  satis- 
faction of  B.  that  the  hop  duties  should  amount  to  such  a  sum  in 
any  one  year.  Before  the  day  on  which  the  first  pajment  of  the 
annuity  was  to  have  taken  plaice,  and  before  any  payment  had  been 
made,  B.  applied  to  A.,  stating  that  he  considered  the  bond  to  be 
illegal  (43),  and  demanded  a  return  of  the  consideration,  which 
havmg  been  refused,  B.  brought  an  action  against  A.  for  money 
had  and  received :  it  was  holden,  that  it  would  well  lie ;  Hooke^  J., 
observing,  that  '^  there  was  nothing  criminal  in  this  contract,  nor 
had  it  been  executed,  nor  was  this  a  case  where  money,  which  has 
beei^  paid  over  by  a  stake-holder,  was  sought  to  be  recovered.^'  A 
party  who  had  contributed  to  a  proposed  tontine  scheme  was,  on  the 
abandonment  of  the  project,  allowed  to  recover  (i)  his  contribution 
from  the  director ;  the  scheme  not  being  within  the  Bubble  Act, 
6  Geo.  I.  c.  18(A).  So  where  A.  had  send  shares  to  B.  in  a  pro- 
jected joint  stock  company,  wherein  nothing  was  to  be  done  until  the 
sanction  of  the  legislature  was  obtained;  it  was  holden (/),  that, 
the  undertaking  having  been  abandoned  before  any  thing  was  done 

(/)  OotMY.  Bruce,  12  East,  225.  (i)  NoeieU  t.  Crothy,  3  B.  &  C.  814. 

{})  Hentigy.  Staniforth,bM,8iS,  122.  (k)  Repealed  by  stat.  6  Geo.  IV.  c.  91. 

(h)  Tappendeny,  JRandall,  2B<m. &Pii1.  (f)  Kempmm  v.  Saundert,  4  Bingh.  5. 
467. 


(43)  Wagers  on  amount  of  the  hop  duties  are  neither  illegal  nor  immoral, 
but  the  courts  refuse  to  enforce  them,  on  account  of  public  inconvenience. 
See  Shirley  v.  Sankey,  2  Bos.  &  Pul.  130. 
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pursuant  to  the  project,  B.  might  recover  from  A.  the  money  paid 
for  the  shares. 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage  fear 
sant  (m),  who,  although  insisting  on  a  right  of  common,  has  p^id 
money  for  the  purpose  of  having  his  cattle  re-delivered  to  him, 
cannot  recover  that  money  in  an  action  for  money  had  and  received: 
1.  because  such  a  mode  of  proceeding  would  impose  great  difficul- 
ties on  the  defendant,  by  not  apprising  him  of  what  he  was  to 
defend :  2.  because  the  law  has  provided  two  specific  remedies  for 
trying  questions  of  this  kind,  namely,  actions  of  replevin  and 
trespass  (44). 

In  the  foregoing  case,  the  right  of  common  ^^hs  in  dispute  at  the 
time  when  the  action  for  money  had  and  received  was  brought  to 
recover  the  money  paid  for  the  release  of  the  cattle ;  the  defendant, 
who  had  distrained  the  plaintiff's  cattle,  agreed  to  return  the 
money  if  the  plaintiff  should  make  out  his  right,  and  the  action  was 
brought  to  try  the  right.  But  where  it  appeared  that  the  plaintiff 
had,  from  time  to  time,  paid  rent  to  the  defendants  for  premises 
which  he  held  of  them ;  and  it  afterward?  turned  out  that  the  de- 
fendants had  no  title,  and  the  plaintiff  was  ejected  and  compelled 
to  pay  the  mesne  profits  for  the  time  during  which  he  had  held  of 
the  defendants ;  it  was  holden  (n),  that  an  action  for  money  had 
and  received  would  lie  to  recover  the  rent  which  the  plaintiff  had 
so  paid  to  the  defendants  ;  but  in  this  case  it  did  not  appear  that 
the  defendants,  either  at  the  time  when  this  action  was  brought,  or 
at  the  trial,  claimed  to  have  any  title  to  the  land. 

Where  an  action  for  money  had  and  received  was  brought  against 
an  overseer  of  the  poor  (o),  to  recover  money  in  his  hands,  which 
had  been  levied  by  a  sale  of  the  plaintiff's  goods  on  a  conviction 
which  was  afterwards  quashed,  the  court  held,  that  the  action  was 
maintainable  for  the  clear  money  produced  by  the  sale  of  the  goods : 
for  the  plaintiff  might  waive  the  tort,  and  sue  for  the  money  really 
due.  So  if  a  revenue  officer  seize  goods  as  forfeited  (p),  which 
are  not  liable  to  seizure,  and  take  money  of  the  owner  to  release 

(m)  Lmdon  ▼.  Hooper,  Cowp.  414.  cited  in  Cowp.  419,  and  1  T.  R.  387. 

(fi)  Newiome  ▼.  Graham  and  another,  (p)  Irving  ▼.  Wilson,  4  T.  R.  485.  But 

10  B.  &  C.  234.  see  Ailee  ▼.  Backhouse,  3  M.  &  W.  633. 
(o)  Feiiham  ▼.  Terry,  BnU.  N.  P.  131, 


(44)  In  Anscomb  v.  Shore^  i  Campb.  285,  it  was  holden  by  Sir  /. 
Mansfieldy  whose  opinion  was  afterwards  recognized  by  the  court,  that  an 
action  on  the  case  would  not  lie  for  detaining  cattle  distrained  damage 
feasant,  after  a  tender  of  amends,  such  tender  not  haying  been  made  until 
after  the  impounding. 
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them,  the  owner  may  recover  back  the  money  in  an  action  for 
money  had  and  received  (45). 

A  sheriff's  officer  had  wrongfully  seized,  under  a  jf!«/a.  a^nst 
A.,  a  horse  belonging  to  B.  The  horse  was  sold  by  the  sheri^  and 
the  money  paid  over  to  the  officer ;  B.  brought  an  action  against 
the  officer  for  money  had  and  received.  It  appeared,  that  the 
horse  had  belonged  4o  B.'s  husband^  but  that,  after  his  death,  she 
Had  provided  for  its  keep.  No  letters  of  administration  were  pro- 
duced. It  was  holden  (9),  that  this  was  sufficient  evidence  against 
a  wrong-doer  to  entitle  her  to  recover  in  an  action  for  money  had 
and  received. 

11.  In  cases  where  the  contract  is  legal,  the  plaintiff  cannot 
recover  on  the  general  counts  in  an  action  of  assumpsit,  while  the 
contract  remains  open  and  not  rescinded  by  the  defendant;  the 
only  remedy  is  on  the  special  agreement.  As  where  the  defendant 
sold  a  horse  to  the  plaintiff  with  a  warranty  of  soundness  (r),  and 
the  horse  proved  unsound.  The  plaintiff  tendered  a  return  of  the 
horse,  but  the  defendant  refused  to  take  him  back ;  an  action  for 

money  had  and  received  having  been  brought,  it  was  holden,  that  it 

■»    • 

{q)  Oughton  ▼.  Seppingt^  1  B.  &  Ad.  (r)    Power  ▼.   ITeUv,    Doug.   24,  n. ; 

241.  Cowp.  818,  8.  C. 


(45)  A  question  arose  in  this  case,  whether  the  officer  was  entitled  to  a 
month's  notice,  before  the  action  was  brought,  under  stat.  23  Geo.  III. 
c.  70,  s.  30,  in  order  to  give  him  an  opportunity  of  tendering  amends. 
The  court  decided  that  he  was  not ;  Orose,  J.,  observing,  that  the  act  was 
confined  to  actions  of  trespass  or  tort,  and  did  not  extend  to  an  action  of 
assumpsit,  4  T.  R.  487,  cited  by  Lord  EHenborough,  C.  J.,  in  Wallace 
V.  Smith,  5  East,  122.  But  see  Greenway  v.  Hurd^  4  T.  R.  553,  where, 
an  excise  officer  having  levied  duties  under  an  act  which  was  repealed  at 
the  time  when  the  duties  were  levied.  Lord  Kenyan^  C.  J.,  expressed  an 
opinion,  that  the  officer  was  entitled  to  notice,  although  the  plaintiff  sued 
in  assumpsit;  because  the  defendant  acted  as  an  officer  of  the  excise 
when  he  received  the  money,  and  the  plaintiff  paid  it  to  him  in  that  cha- 
racter. There  was,  however,  another  point  in  the  case,  and  it  does-  not 
appear  clearly  on  which  the  case  was  ultimately  decided.  See  Umphelhy 
V.  McLean,  1  B.  &  A.  42,  where  assumpsit  for  money  had  and  received 
was  brought,  to  recover  the  amount  of  an  excessive  charge  made  by  the 
defendants,  as  collectors,  on  a  distress  for  arrears  of  taxes ;  and  it  was 
holden,  that  defendants  were  not  entitled  to  a  month's  notice  before  action 
brought,  under  stat.  43  Geo.  IIL  c.  92,  s.  70 ;  because  the  taking  the 
excessive  charge  was  not  an  act  done  colore  officii.  In  Waterhouse  v. 
Keetiy  4  B.  &  C.  200,  it  was  holden,  that  in  assumpsit  against  a  toll  col- 
lector, brought  to  recover  back  money  allied  to  have  been  exacted  by 
him  improperly  as  toll,  twenty-one  days'  notice  of  action  ought  to  have 
been  given. 
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would  not  lie.     So  where  the  defendant,  in  consideration  of  seventy 

Suineas,  sold  the  plaintiff  a  pair  of  coach  horses  («),  which  he  un- 
ertook  to  take  back  if  the  plaintiff  should  disapproTe  of  them, 
and  return  them  within  a  month.  The  plaintiff  did  return  them 
within  a  month,  but  took  another  pair  from  the  defendant,  with- 
out makinff  any  new  agreement.  These  the  plaintiff  also  re- 
turned witnin  a  month,  and  receiTed  a  third  pair  on  the  23rd 
of  December,  without  making  any  new  agreement.  The  plain- 
tiff disapproved  of  the  third  pair,  because  they  were  restive 
and  woula  not  draw,  and  offered  to  return  them  on  the  5th  of 
January  following ;  but  the  defendant  refused  to  take  them  back, 
and,  tnereupon,  the  plaintiff  brought  an  action  against  the  de- 
fendant for  money  haa  and  i-eceived.  It  was  holden,  that  it  would 
not  lie;  for  the  original  special  contract  having  been  continued 
through  all  the  subsequent  dealings,  the  defendant  ought  to  have 
had  notice  by  the  declaration,  that  he  was  sued  upon  that  con- 
tract. So  where  a  seaman  had  contracted  with  the  defendant  to 
go  a  voya^  from  A.  to  B.  (t)  and  back  again,  with  a  stipulation, 
that  he  should  not  be  entitled  to  his  wages  until  the  end  of  the 
voyage;  it  was  holden,  that  he  could  not  maintain  a  general 
indebitatus  assumpsit  to  recover  his  wi^es  pro  rata  as  far  as  B., 
though  he  had  been  wrongfully  dismissed  at  B.  by  the  defendant. 
Where,  however,  the  contract  is  rescinded  by  the  original  terms  of 
it  (u),  no  act  remaining  to  be  done  by  the  defendant,  the  plaintiff 
is  entitled  to  recover  back  his  money.  As  where  plaintiff  had 
paid  to  the  defendant  ten  guineas  for  a  chaise,  on  condition  to  be 
returned  in  case  the  plaintiff's  wife  did  not  approve  of  it,  pa}ing, 
8s.  6d.  per  diem  for  tne  time ;  the  plaintiff  ^s  wife  not  approving  of 
the  chaise,  it  was  sent  back  at  the  expiration  of  three  days,  and 
left  on  defendant's  premises  without  any  consent  on  his  part  to 
receive  it :  the  hire  of  3s.  6d.  per  diem  was  tendered  at  the  same 
time,  which  defendant  refused,  as  well  as  to  return  the  monev.  An 
action  for  money  had  and  received  being  brought  for  tne  ten 
guineas,  it  was  holden,  that  it  would  well  lie.  So  where  A.  agreed 
to  sell  an  estate  to  B.,  upon  a  deposit  of  a  sum  of  money,  but 
was  afterwards  disabled  from  performing  the  agreement ;  it  was 
holden  (x),  that  B.  might  recover  the  deposit  although  the  agree- 
ment for  the  sale  was  by  deed.  So  where  a  contract  is  not  carried 
into  execution  by  reason  of  some  negligence  or  default  of  one 
party  (y),  the  other  party,  not  having  done  any  thing  which  can  be 
considered  as  an  execution  of  the  contract  in  part,  may  abandon 
the  contract  and  recover  the  money  which  he  has  paid  on  such 
contract:   but  this  rule  holds  only  where  the  contract  can  be 

(«)  Werton  t.  DownM,  Doug.  23,  re-  («)  Tawert  v.  Barrett,  1  T.  R.  133. 

eogniaed  ia  Street  ▼.  Blay,  2  B.  &  Ad.  Bat  see  Hnret  ▼.  Orbell,  8  A.  &  E.  107. 

462.  (jr)  Oretnile  ▼.  Da  Coeta,  Peake's  Ad- 

(0  BulU  ▼.  Heiffhtman,   2  East's  R.  ditional  Cases,  p.  113>  Kenyon,  C.  J. 

145.  (y)  Oilee  v.  Bdwardt,  7  T.  R.  181. 
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rescinded  in  toto  (2r),  so  as  to  place  both  parties  in  the  same 
situation  they  were  in  before.  See  further  on  this  point,  Cooke  v. 
Munstone,  1  Bos.  &  Pul.  N.  R.  351. 

12.  In  an  action  for  money  had  and  received  to  the  plaintiff ''s 
use,  the  plaintiff  cannot  recover  the  money,  unless  it  be  against 
conscience  that  the  defendant  should  retain  it :  Hence,  where  a 
forged  bill  of  exchange  was  drawn  upon  the  plaintiff  (a),  which  he 
accepted  and  paid  to  an  innocent  indorsee  for  a  valuable  consi- 
deration, and  the  plaintiff  on  discovering  the  forgery  brought  an 
action  against  the  indorsee  to  recover  back  the  money  as  money 
paid  by  mistake,  it  was  holden,  that  the  action  would  not  lie: 
for  it  was  not  unconscientious  in  the  defendant  to  retain  the  money 
when  he  had  once  received  it,  upon  a  bill  for  which  he  had  given  a 
fair  and  valuable  consideration,  without  the  least  privity  or  suspi- 
cion of  any  forgery ;  and  the  plaintiff  ought  to  have  satisfied 
himself,  whether  the  bill  was  really  drawn  upon  him  by  the  person 
whose  name  was  subscribed  to  it.  This  decision  appears  to  have 
been  grounded  on  the  general  principle,  that  an  acceptor  is  bound 
to  know  the  handwriting  of  the  drawer,  and  that  it  is  rather  by  his 
fault  or  negligence,  than  by  mistake,  if  he  pays  on  a  forged  signar 
ture.  But  wnere  the  defendant  had  got  the  plaintiff  to  discount  a 
navy  bill,  which  turned  out  to  be  forged,  he  was  holden  (Jb)  liable 
to  refund  the  money;  although  both  parties  were,  at  the  time, 
equally  ignorant  of  the  forgery.  So  in  Bruce  v.  Bruce^  6  Taunt. 
495,  note,  and  3  B.  &  C.  437,  a  similar  decision  was  made  on  a 
victualling  bill,  which  the  victualling  office  on  which  it  was  drawn 
had  paid  before  the  forgery  was  discovered.  So  wherfe  bills  of  ex- 
change, purporting  among  others  to  have  the  indorsement  of  H. 
&  Co.  bankers  of  Manchester,  were  presented  for  payment  in 
London,  where  the  acceptance  directed  them  to  be  paid ;  payment 
being  refused,  the  notary  who  presented  them  took  them  to  the 
London  correspondent  of  H.  &  Co.,  who  took  up  the  bills  for 
their  honour,  and  struck  out  the  indorsements  subsequent  to  that 
of  H.  &  Co.,  and  the  money  was  paid  over  to  the  defendants,  the 
holders  of  the  bills.  The  same  morning  it  was  discovered,  that  the 
bills  were  not  genuine,  and  that  the  names  of  the  drawer,  acceptor, 
and  H.  &  Co.  were  forgeries ;  plaintiff  immediately  sent  notice  to 
the  defendants,  and  demanded  repayment.  This  notice  was  given 
in  time  for  the  post,  so  that  notice  of  the  dishonour  could  have 
been  sent  the  same  day  to  the  indorsers.  It  was  holden  (c),  that 
the  plaintiff,   having   paid   the   money  through  a  mistake,   was 

(z)  Hunt  V.  Silk,  5  East,  449,  recog-  453,  8»  C,  andpo«/,  under  tide  "BiUs  of 

nizing  GHe»  t.  Edwards ;  Beed  y.  Bland-  Exchange."     See  also  Barber  y.  Gmgellf 

ford,  S.  P.,  (on  the  authority  of  Hunt  v.  3  Esp.  N.  P.  C.  60. 

Silk,)  2  Y.  &  Jer.  Ezch.  Rep.  278.  (b)  Jones  v.  Ryde,  5  Taunt.  488. 

(a)    Price  y.  Neale,  3  Burr.   1354 ;  (c)  WHkinmrn  and  others  y.  Johnaim 

1   Bl.  R.  390,    8.   e.     See  Smith  y.  and  others,  3  B.  &  C.  428. 
Mercer,   6  Tannt.  /6,  and  1  Marsh,  R. 
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entitled  to  recover  it  baek,  the  mistake  having  been  discovered 
before  the  defendant  had  lost  his  remedy  agamst  the  prior  in- 
dotseiB :  and  that  the  rights  of  the  parties  were  not  altered  by  the 
erasure  of  the  indorsements ;  that  having  been  done  by  mistake, 
and  being  capable  of  explanation  by  evidence. 

IS.  The  plaintiff,  as  assignee  of  a  bankrupt,  brought  an  action 
to  recover  the  proceeds  of  goods  of  the  bankrupt,  sold  by  the  de- 
fendants as  sheriff,  under  a  writ  otfi/fa.,  the  commission  having 
been  issued  uponr  an  act  of  bankruptcy  prior  to  the  fi,  fa.  The 
defendants  had  hot  any  notice  of  tne  bankruptcy  until  after  the 
levy,  and  they  had  paid  over  the  proceeds  to  an  execution  creditor 
under  an  indemnity.  It  was  first  objected,  that  the  plaintiff,  by 
suing  in  form  ex  contractu^  thereby  treated  the  sheriff  as  his  agent 
and  affirmed  aU  his  previous  acts ;  to  which  it  was  answered  and 
resolved,  that  the  plaintiff  did  not  do  so;  he  merely  waived  his  claim 
to  damages  for  a  wrong,  and  sought  to  recover  only  the  proceeds  of 
the  sale.  Secondly,  it  was  objected,  that  the  action  was  too  late, 
after  the  sheriff  had  paid  the  money  over  in  obedience  to  the  writ. 
But  it  was  resolved,  that  money  paid  over  on  an  indemnity  might 
be  considered  as  not  having  been  paid  over  at  all.  It  was  also 
objected,  that  the  property  Imd  been  changed  by  the  sale,  to  which 
it  was  answered,  per  Alderson^  J.,  that  although  the  property  was 
changed  as  between  a  purchaser  and  the  parties  against  whom  the 
execution  had  issued,  yet  it  was  not  changed  against  a  party  whose 
goods  had  been  wron^ully  taken  (d). 

14.  In  order  to  sustain  this  action,  there  must  be  a  privity  be- 
tween the  plaintiff  and  defendant. 

If  I  give  a  sum  of  money  to  my  servant  to  pay  a  tradesman,  the 
tradesman  cannot  maintain  an  action  for  money  had  and  received 
against  the  servant  {e).  So  where  the  solicitor  to  the  assignees  of 
a  bankrupt  had  received  from  them  money  to  be  applied  in  payment 
of  the  costs  of  the  petitioning  creditor,  up  to  the  time  of  the  choice 
of  assignees,  and  thereupon  the  solicitor  offered  to  pay  the  money, 
on  condition  that  the  bill  should  be  subject  to  fiu*ther  taxation, 
which  was  refused.  The  petitioning  creditor  sued  the  solicitor  for 
money  had  and  received.  There  was  not  any  proof  that  the  com- 
missioners had  ascertained  the  amount  of  the  costs,  according  to 
the  statute.  This  the  judge  thought  necessary,  and  nonsuited  (f) 
the  plaintiff;  and  the  court  afterwards,  upon  consideration,  con- 
firmed the  nonsuit ;  inasmuch  as  the  defendant  had  received  tJie 
monej  as  the  agent  of  the  assignees,  and  not  of  the  plaintiff;  he 
held  it  subject  to  their  control  and  directions,  and  would  continue 
to  be  accountable  to  them,  until  he  entered  into  some  binding  en- 

(d)  Ymmff,  Anignee  of  Young^  Bank'  (/)  Baron  ▼.  Hutband,  4  B.  &  Ad. 
fupt^  ▼.  Marthali  and  another j  Sherif  of  611,  recog.  in  Howell  v.  Bait,  5  B.  &  Ad. 
Middleeex,  8  Bingh.  43.  504. 

(e)  Per  Parkef  J.»  4  B.  &  Ad.  G12. 
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gagement  with  the  plaintiff  to  hold  it  for  his  use.  Where  money, 
or  bill  productive  of  money,  is  remitted  by  A.  to  B.,  with  directions 
to  pay  to  C,  C.  cannot  maintain  (g)  an  action  against  B.  for  money 
haa  and  received,  without  something  having  been  done  by  B.  which 
amounts  to  a  privity  or  assent,  independent  of  the  mere  receipt  of 
the  money. 

15.  The  consideration  of  this  action  must  be  money.  Hence 
'  stock  cannot  be  recovered  in  an  action  for  money  had  and  re- 
ceived (A),  stock  being  a  new  species  of  property,  and  not  money. 
But  where,  upon  a  wager  of  ten  guineas  to  one,  the  stake-holder 
received  country  bank-notes,  and  paid  them  over  wrongfully  to  the 
party  who  had  lost  the  wager ;  it  was  holden  (t),  that  an  action  for 
money  had  and  received  would  lie  at  the  suit  of  the  winner ;  Lord 
JSUenborough^  C.  J.,  observing,  that  provincial  notes  were  certainly 
not  money ;  yet,  if  the  defendant  received  them  as  money,  and  aU 
parties  agreed  to  treat  them  as  such,  at  the  tiikie,  he  should  not  be 
permitted  to  say,  that  they  were  only  paper,  and  not  money.  As 
against  him,  it  was  so  mucn  money  received  by  him.  So  where  an 
insurance  broker  having  received  credit  in  account  with  an  under- 
writer for  a  loss,  upon  a  policy,  whereupon  the  name  of  the  under- 
writer was  erased  from  the  policy ;  it  was  holden  (A),  that  the  prin- 
cipal might  maintain  an  action  for  money  had  and  received  against 
the  broker,  although  he  had  not  actually  received  any  money  from 
the  underwriter ;  tor  the  broker  having  deprived  the  plaintiff  of  his 
remedy  against  the  underwriter,  and  having  received  credit  in  ac- 
count for  the  money,  he  was  estopped  from  saying  that  he  had  not 
the  sum  in  his  hands  for  the  plaintiff's  use.  But  no  security  or 
equivalent  for  money  can  form  the  subject-matter  of  this  action, 
unless  the  parties  have  treated  it  as  money,  or  a  sufficient  time  has 
elapsed,  so  as  to  raise  an  inference,  that  it  has  been  converted  into 
money.  Hence  this  action  will  not  lie  (Q  to  recover  the  value  of 
foreign  securites  paid  to  the  defendant,  where  it  appears,  that  he 
had  not  any  opportunity  of  converting  such  securities  into  British 
money. 

Indebitatus  Assumpsitf or  Money  lent^  Money  had  andreceivedyond 
on  an  Account  stated. — The  production  by  plaintiff  of  an  "  I.  O.  U.*" 
signed  by  the  defendant,  but  without  any  address,  is  primd  facie 
evidence  (m)  that  it  was  given  to  the  plaintiff  by  the  defenoEmt ; 


(ff)  William9  y.  Evertii,  14  East,  582, 
recog.  in  Brind  y,  HampMhire,  1  M.  & 
W.  365  ;  Wtdlak€  y.  Hurley,  1  Cr.  & 
Jer.  83.  See  further  on  thii  sabjeet, 
8eoU  y.  Porcher,  3  Meriyale,  652; 
Hutckituon  y.  Heyworth,  9  A.  &  £. 
404. 

(h)  Nightingale  y.  Devieme,  5  Burr. 
2589.  See  also  Jonee  v.  Britney,  1 
East,  1. 


(t)  Piekard  y.Bankee,  13  East,  20,re- 
cog.  by  Beat,  C.  J.,  in  Spratt  y.  Hobkouee, 
4  Bingh.  179. 

(k)  Andrew  y.  BoHneon,  3  Campb.  199. 

(0  M'LaehUm  y.  Bvame,  1  Y.  &  Jer. 
Exch.  R.  380. 

(m)  Cwtie  y.  Riekarda,  1  M.  &  Gr. 
46,  recognised  in  DougUu  y.  Hone,  Q.  B. 
M.  T.  1840,  Law  Journal  N.  S.  yol.  x. 
p.  43. 


i 


ASSUMPSIT,  101 

and  if  the  defendant  wishes  to  rebut  the  inference  arising  from  its 

Ccluction  by  the  plaintiff,  he  should  show  that  it  had  been  in  the 
ds  of  some  other  party. 


III.  Of  the  Declaration. 


Venue. — ^Thb  action  of  assumpsit,  being  founded  on  contract,  is 
transitory  (46),  and  consequently  the  venue  may  be  laid  in  any 
county  at  tiie  election  of  the  plaintiff. 

By  R.  G.  H.  T.  4  Will.  IV.,  after  reciting  that,  by  the  mode  of 
pleading  hereinafter  prescribed,  the  several  disputed  facts  material 
to  the  merits  of  the  case  will,  before  the  trial,  be  brought  to  the 
notice  of  the  respective  parties  more  distinctly  than  heretofore ; 
and  that,  by  the  act  of  the  3rd  and  4th  Will.  iV.  c.  42,  s.  28  (n), 
the  powers  of  amendment  at  the  trial,  in  cases  of  variances  in  parti- 
culars not  material  to  the  merits  of  the  case,  are  greatly  enlarged ; 
it  is  ordered,  that  several  counts  shall  not  be  allowed,  unless  a  dis- 
tinct subject-matter  of  complaint  is  intended  to  be  established  in 
respect  of  each ;  nor  shall  several  pleas,  or  avowries,  or  cognizances 
be  allowed,  unless  a  distinct  ground  of  answer  or  defence  is  intended 
to  be  established  in  respect  of  each.  Therefore,  counts  founded  on 
one  and  the  same  principal  matter  of  complaint,  but  varied  in  state- 
ment, description,  or  circumstances  only,  are  not  to  be  allowed. 
.£x.  ffr. — Counts  founded  upon  the  same  contract,  described  in  one 
as  a  contract  without  a  condition,  and  in  another  as  a  contract 
with  a  condition,  are  not  to  be  allowed ;  for  they  are  founded  on 
the  same  subject-matter  of  complaint,  and  are  only  variations  in 
the  statement  of  one  and  the  same  contract.  So  counts  for  not 
giving,  or  delivering,  or  accepting  a  bill  of  exchange  in  payment, 
according  to  the  contract  of  sale,  for  goods  sold  and  delivered,  and 
for  the  price  of  the  same  goods  to  be  paid  in  money,  are  not  to  be 
allowed.  So  counts  for  not  accepting  and  paying  for  goods  sold ; 
and  for  the  price  of  the  same  goods,  as  goods  bargained  and  sold, 
are  not  to  be  allowed.  But  counts  upon  a  bill  of  exchange  or  pro- 
missory note,  and  for  the  consideration  of  the  bill  or  note  in  ^oods, 
money,  or  otherwise,  are  to  be  considered  as  founded  on  distinct 
subject-matters  of  complaint ;  for  the  debt  and  the  security  are 
different  contracts,  and  such  counts  are  to  be  allowed.  Where 
several  debts  are  alleged  in  indebitatus  assumpsit  to  be  due  in 
respect  of  several  matters,  ex.  gr.  for  wages,  work,  and  labour  as  a 

(n)  Continaed  by  itat.  1  &  2  Vic.  e.  100. 


(46)  Dehitum  et  contractus  sunt  nvltius  loci.     2  Inst.  230. 
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hired  servant,  work  and  labour  generally,  goods  sold  and  ddiivered, 
goods  bargained  and  sold,  money  lent,  money  paid,  money  had  and 
received,  and  the  like,  the  statement  of  each  debt  is  to  be  consi- 
dered as  amounting  to  a  several  count  within  the  meaning  of  the 
rule  which  forbids  the  use  of  several  counts,  thoueh  one  promise  to 
pay  only  is  alleged  in  consideration  of  all  the  debts.  Provided, 
that  a  count  for  money  due  on  an  account  stated,  may  be  joined 
with  any  other  count  lor  a  money  demand,  though  it  may  not  be 
intended  to  establish  a  distinct  subject-matter  of  complaint  in  re- 
spect of  each  of  such  counts.  The  rule  which  forbids  the  use  of 
several  counts  is  not  to  be  considered  as  precluding  the  plaintiff 
from  alleging  more  breaches  than  one  of  the  same  contract  in  the 
same  count. 

Where  an  action  is  brought  in  an  inferior  court,  it  must  be  stated 
in  the  declaration,  that  the  cause  of  action  accrued  within  the  juris- 
diction. Hence  in  assumpsit  in  an  inferior  court,  not  the  promise 
only,  but  the  consideration  (o)  also,  on  which  such  promise  ia  founded, 
must  be  laid  within  the  jurisdiction :  for  the  inferior  court  cannot 
hold  plea  unless  the  whole  matter  is  within  their  jurisdiction  (p)  ; 
consequently,  if  a  declaration  for  goods  sold  and  delivered  (^),  or 
money  had  and  received  (r),  or  monev  paid  («),  merely  state  that 
the  defendant  promised  to  pay  withm  the  jurisdiction,  without 
stating  the  sale  and  delivery  oi  the  goods,  or  the  receipt  or  pay- 
ment of  the  money,  to  have  been  withm  the  jurisdiction,  it  will  be 
error ;  and  error,  even  after  verdict  (t) ;  for  in  this  case  nothing 
shall  be  intended  to  be  within  the  jurisdiction,  that  is  not  expressly 
averred  to  be  so  (u). 

Every  material  and  traversable  (x)  fact  must  be  laid  with  time 
and  place.  But  a  count  stating  that  the  defendant  was  indebted  to 
the  plaintiff  on  such  a  day  for  goods  sold  and  delivered  to  the  de- 
fendant on  his  request  is  sufficient  (^),  without  alleging  any  time 
when  the  goods  were  sold  and  delivered.  Although  the  courts  give, 
under  the  new  rules,  certain  forms  as  examples,  they  are  merely 
given  for  that  purpose,  and  prohibit  any  longer  forms ;  but  there  is 
not  any  illegality  in  any  forms  which  do  not  conflict  with  that  pro- 
hibition, and  which  contain  all  necessary  allegations.  In  this  case, 
the  count  is  in  substance  the  same,  as  if  the  words  ^*  before  that 
time"  had  been  inserted. 

Day, — The  day  mentioned  in  the  declaration,  on  which  the  cause 

(o)  Rarmty  v.  Atkinson,  1  Ley.  50 ;  8vo  ed. 

Whitehead  v.  Brown,  1  Lev.  96.  (/)  Wi^ford  v.  Powell,  Lord  RaTm. 

(p)  Drake  v.  Beare,  I  Lev.  104,  5.  1310. 

{g)  Price  V.  JT»//,  1  Lev.  137;  Stone  (ii)  Vtr Atkine and Seroffffe,  J s., 2 Mod. 

y.  Waddinffton,  1  Lev.  156;  Hanelip  y.  197. 

Coater,  2  Lev.  87;   Waldock  v.  Cooper ,  (x)  Ringv.Rojcbrough,  2Cr.  &J.418. 

2  Wils.  16.  (y)  Lane  v.  Thehoell,  1  M.  &  W.  140  ; 

(r)  Trevor  y.  Wall,  1  T.R.  151.  1  Tyr.  &  Gr.  352,  adjudged  on  ipecial 

(9)  ^eoMiiv.  ARr«f^or/y  11  Mod.  365,  demurrer. 
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of  action  is  stated  to  have  accrued,  is  not  material  (z\  provided  it 
be  a  day  after  the  cause  of  action  accrued  and  before  action  brought. 
If  the  defendant  by  his  plea  makes  the  time  material,  the  plaintiff 
may  by  his  replication  answer  to  that  plea,  without  being  guilty  of 
a  departure ;  as  where  the  promise  was  laid  on  the  first  of  May  (a), 
3  Car.  I.,  and  the  defendant  pleaded  that  the  writ  was  first  brought 
the  4th  February,  14  Car.  II.,  and  that  he  did  not  promise  within 
six  years  before  the  said  4th  Februair.  Replication,  that  he  pro- 
mised within  six  years  before  the  said  4th  of  February :  on  motion 
in  arrest  of  judgment,  it  was  holden,  that  the  replication  was  not  a 
departure  from  the  declaration ;  because  the  time  in  the  declaration 
was  not  material.  So  ^here  the  plaintiff  declared  upon  a  promise 
made  (b)  26th  March,  12  Geo.  I.,  the  defendant  pleaded,  that  after 
the  promise,  and  before  the  bill  filed,  viz.  2nd  April,  he  tendered 
the  money ;  the  plaintiff  replied,  that  after  making  the  promise, 
viz,  12th  February,  he  filed  his  bill :  on  demurrer,  it  was  objected, 
that  plaintiff  had  brought  his  action,  as  appeared  by  his  own  show- 
ing, before  the  cause  of  action  accrued.  But  the  court  overruled 
the  objection,  observing,  that  as  the  plaintiff  would  not  in  evidence 
have  been  confined  to  the  day  in  his  declaration,  there  was  not  any 
reason  be  should  be  more  confined  in  pleading ;  that  in  the  case  of 
a  common  assumpsit,  the  day  was  alleged  for  form  only,  and  there- 
fore the  defendant  could  not  confine  the  plaintiff  to  the  day  alleged 
in  the  declaration  (47). 

Manner  of  stating  the  Contract.^-lii  the  action  of  assumpsit,  the 
declaration  must  state  the  contract  on  which  the  action  is  founded 
truly  and  correctl v ;  that  is,  either  in  the  terms  in  which  it  was  made, 
or  according  to  the  legal  effect  and  operation  of  those  terms  (48) ; 
for  a  material  variance  between  the  contract  alleged  and  the  con- 
tract proved  will  be  fatal  (c)  :     As  where  the  contract  alleged  was, 

(j)  IiikenalUY.8am7n9,CTO.Car,l30.  Arnold,  3  Bingh.  N.  C.  84,  since  new 

(a)  Lee  y.  lagers,  1  Lev.  110.  rules. 

(*)  Mafthewe  ▼.  Spieer,  Str.  806,  re-  (e)  Cooke  v.  Mvneiotu,  1  Bos.  &  Pul. 

cognised  by  Thtdal,  C.  J.,  in  Arnold  v.  N.  R.  351. 


(47)  A  different  rule  holds  in  actions  on  promissory  notes,  where  the 
day  forms  an  essential  part  of  the  agreement.  Stafford  v.  Forcer^ 
E.  1  Geo.  I.,  cited  in  Cole  v.  Hawkins^  Str,  22,  and  reported  in  10  Mod, 
311.     See  also  3  Bingh.  N.  C,  84. 

(48)  Or  as  defendant  says  it  was  made.  A  bill  of  exchange  was  drawn 
in  this  form :  "  Pay  to  our  order,"  &c,,  signed  in  the  name  of  two  persons 
and  Co.,  and  accepted  by  the  defendant ;  it  was  holden,  that  in  an  action 
against  the  defendant  as  acceptor,  it  might  be  declared  upon  by  the  in- 
dorsees as  a  bill  drawn  by  an  aggregate  firm ;  and  although  it  was  proved 
that  the  firm  consisted  of  one  person  only,  it  was  holden  not  to  be  a  variance. 
Ba$s  V.  Clive,  4  M.  &  S.  13. 
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to  deliver  good  '^  merchandizabk^  wheat  (d\  and  the  proof  was  to 
deliver  good  ^^  second  sort'^  of  wheat,  the  plahitiff  was  nonsuited  for 
the  variance :  so  where  the  plaintiff  declared  upon  a  contract  for 
wages  upon  a  certain  voyage  from  London  to  Africa,  and  thence  to 
the  West  Indies ;  but  the  proof  was  of  a  contract  for  a  voyage 
from  London  to  Africa  (e),  and  thence  to  the  West  Indies  or  Ame- 
rica, and  afterwards  to  London^  &c. ;  the  variance  was  holden  to  be 
fatal,  the  contract  proved  being  for  a  different  voyage  than  that 
declared  on. 

The  Consideration. — Every  part  of  the  entire  consideration  for 
any  promise  contained  in  the  agreement  must  be  stated  in  the  de- 
claration. But  in  iraming  a  declaration  on  an  agreement  (/}, 
which  consists  of  several  mstinct  parts  and  collateral  provisions,  it 
is  not  necessary  to  state  in  the  declaration  every  part  of  such  agree- 
ment ;  it  is  sufficient  to  state  so  much  of  the  agreement  as  contains 
the  entire  consideration  for  the  act,  and  the  entire  act  which  is  to 
be  done,  in  virtue  of  such  consideration.  The  rest  of  the  contract, 
which  respects  the  liquidation  of  damages  only,  after  a  right  to  them 
has  accrued  by  a  breach  of  the  contract,  is  matter  proper  to  be 
given  in  evidence  to  the  jury,  but  not  necessary  to  be  shown  to  the 
court  in  the  first  instance  on  the  face  of  the  record  (49).  In  like 
manner,  where  the  plaintiff  states  the  whole  consideration  truly  (g)^ 
and  then  states  those  parts  of  the  defendants  promise,  the  breach 
of  which  he  complains  of,  truly  and  correctly ;  that  is  sufficient, 
without  stating  other  parts  of  the  promise  irrelevant  to  the  breach 
complained  of.  It  is  enough  to  state  that  part  of  the  agreement 
truly  which  applies  to  the  breach  complained  of,  if  that  which  is 
omitted  do  not  qualify  that  which  is  stated  (k). 

Idle  and  insufficient  considerations  do  not  form  any  essential  part 
of  the  contract  («),  consequently  it  is  neither  necessary  to  state 
them  in  the  declaration,  nor,  if  stated,  to  prove  them.  By  the  term 
''  idle  and  insufficient  considerations,^  must  be  understood  such  con- 
siderations as,  if  they  stood  alone,  unconnected  with  one  or  more 
sufficient  considerations,  would  not  support  the  promise  of  the  de- 
fendant.    They  are  distinguishable  from  iUegal  considerations;  for 

(d)  Per  Holt,  C.  J.,  Lord  Raym.  735.  ▼.  Gray,  6  East,  569, 570. 

(«)  White  T.  VnUon,   2  Bos.  &  Pal.  (^)  Mle»  ▼.  Sheward,  8  East,  7. 

116.    See  also  Penny  ▼.  Porter,  2  East's  (A)  Tempeat  y.  Rowling,  13  East,  18. 

R.  2.  See  also  Cotterill  ▼.  0#,  4  Taunt.  285. 

(/)  Per  Lord  EUenbonmgh,  C.  J.,  deli-  (t)  Criip  ▼.  Gomel,  Cro.  Jac.  127. 

yeringthe  judgment  of  the  court  in  Clarke 


(49)  "  There  are  a  ^eat  variety  of  agreements  not  under  seal,  con- 
taining detailed  provisions  regulating  prices  of  labour,  rates  of  hire,  times 
and  manner  of  performance,  adjustments  of  differences,  &c.,  which  are 
every  day  declared  upon  in  the  general  form  of  a  count  for  work  and 
labour."     Per  Lord  Ellenborough,  C.  J.,  S.  C. 
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if  one  of  the  considerations,  where  there  are  two  or  more,  is  illegal, 
it  will  vitiate  the  whole  contract,  and  the  action  cannot  be  sup- 
ported ;  but  an  idle  or  insufficient  consideration  may  be  rejected ; 
m  truth,  it  is  a  nullity. 

Executory  considerations  are  traversable  TA),  and  the  perform- 
ance of  them  must  be  averred  with  time  and  place.  In  cases  where 
the  promise  of  the  defendant  is  founded  on  two  or  more  executory 
considerations,  the  performance  of  all  must  be  fully  and  expressly 
averred  (Q ;  for  an  imperfect  allegation  of  the  performance  of  one 
only  will  vitiate  the  declaration.  Where  the  consideration  is  exe- 
cuted, (in  which  case  it  is  not  traversable  (m),)  and  the  promise  to 
pay  a  sum  certain,  or  to  do  or  forbear  from  doing  some  specific  act, 
the  declaration  proceeds  at  once  from  the  statement  of  the  contract 
te  the  breach,  without  any  intermediate  averment. 

Breach, — The  breach  ought  te  be  co-extensive  with  the  promise, 
but  not  enlarged  beyond  it  (n).  The  promise  was  "te  deliver  a 
gelding  in  as  good  plight  as  he  borrowed  him  (o)  ;^^  the  declaration 
averred  that  he  did  not  deliver  him  at  all.  After  verdict  for  the 
plaintiff,  judgment  was  arrested,  because  the  breach  was  not  laid 
according  to  the  promise.  It  will  be  sufficient,  however,  if  the 
breach  pursue  the  words  of  the  promise  (p). 

Notice.  Averment  thereof. — Where  the  action  does  not  lie 
without  notice  given  te  the  defendant,  an  averment  of  such  notice 
ought  te  be  inserted  in  the  declaration.  The  defendant  bought  of 
the  plaintiff  a  quantity  of  barley  (;),  and  promised  to  pay  him  for 
it  as  much  as  he  could  get  from  any  other  person.  The  plaintiff 
averred  in  his  declaration,  that  he  afterwards  sold  the  same  quan- 
tity to  J.  S.  for  such  a  sum,  but  did  not  aver  that  the  defendant  had 
notice  of  the  sum  given  by  J.  S. :  for  this  omission  the  judgment 
was  arrested ;  and  this  distinction  was  taken  (r),  that  if  the  agree- 
ment had  been  that  the  defendant  should  pay  as  much  as  J.  S.  paid, 
in  that  case,  quia  constat  de  persona^  and  he  is  indifferently  named 
between  them,  the  defendant  at  his  peill  should  inquire  of  him,  and 
the  plaintiff  was  not  bound  te  give  notice ;  but  where  the  person  was 
altegether  uncertidn,  there  the  plaintiff,  to  entitle  himself  to  the 
action,  ought  to  give  notice.  See  Holmes  v.  Twist,  on  error  from 
B.  R.  in  Exch.  Ch.  Hob.  51,  to  the  same  effect,  where  an  averment 
of  notice  was  holden  necessary,  on  the  ground  that  the  matter 
rested  in  the  privity  and  knowledge  of  the  plaintiff  alone ;  but  where 
the  conusance  of  the  act  to  be  done  lies  as  well  in  the  notice  of  the 

(k)  8est(m  y.  Mile§,  Salk.  22.  (q)  Hall  y.  Hemmingt,  Cro.  Jac.  432 ; 

0  Leneret  y.  Rivet,  Cro.  Jac.  503.  1  Rol.  Abr.  463 ;  1.  25 ;  3  Bolat.  85,  6, 

m)  1  Rol.  Rep.  43,  401 ;  Hob.  106.  7,  8,  C. 

n)  Cro.  Jac.  115.  (r)  See  Lord  Raym.  1127,  where  this 

(o)  WrigJkt  ▼.  JoAmon,  1  Vent.  64 .  case  was  pat  by  Holi,  C.  J . ,  Brice  v.  Carre, 

(p)  Pilchard  y.  Kingston,  Cro.  Car.  1  Le?.  47,  S.  P. 
202. 
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defendant  as  of  the  plaintiff,  an  averment  of  notice  is  not  necessary; 
as  where  the  act  is  to  be  done  by  a  stranger  (s)  (50) ;  so  where  an 
act  is  to  be  done  by  the  plaintiff  to  a  stranger  (t)  (51),  as  where 
the  declaration  stated^  that,  in  consideration  that  the  plaintiff  had 
agreed  to  give  his  bond  to  J.  S.  for  the  debt  of  the  defendant,  the 
defendant  promised  to  save  him  harmless,  and  avers  that  he  gave 
the  bond,  and  was  sued,  &c.  An  exception  was  taken,  because  it 
was  not  averred,  that  the  plaintiff  gave  the  defendant  notice  of  his 

S'ving  the  bond ;  but  it  was  overruled,  because  the  defendant  at 
s  peril  ought  to  take  notice  of  the  obligation,  as  in  a  bond  to 
stand  to  an  award  (52). 

Request, — When  a  debt(t<)  or  mere  duty  is  promised  to  be  paid 
upon  request,  it  is  not  necessary  to  make  an  actual  request  before 
action  brought,  and  consequently  an  averment  of  such  request  in 
the  declaration  is  unnecessary;  for  the  bringing  the  action  is  a 
sufficient  request.  In  assumpsit  upon  a  promissory  note  (:r),  pay- 
able four  months  after  date,  it  was  objected  in  error,  that  the 
request  to  pay  the  money  on  the  note  was  laid  upon  the  same  day 
and  year  that  the  note  was  dated,  which  was  four  months  before  it 
became  due ;  to  this  it  was  answered  and  adjudged  by  the  court, 
that  there  was  not  any  occasion  to  lay  any  request :  that  the  bring- 
ing the  action  was  a  request  in  law,  and  it  appeared  that  the  action 
was  not  brought  until  above  a  year  after  the  note  was  due.  It  is 
observable,  however,  that  when  the  defendant  is  chargeable,  upon  a 
collateral  promise  to  pay(y),  do,  or  omit  some  act,  upon  request, 
and  not  for  a  mere  debt  or  duty,  an  actual  request  ought  to  be  made 
before  action  brought,  and  consequently,  it  ought  to  be  averred  in 
the  declaration ;  and  the  day,  year,  and  place,  where  the  request 
was  made,  must  be  expressed,  as  in  such  case  the  request  is  parcel 
of  the  duty.  Hence  it  will  appear,  that  the  general  averment, 
''  although  often  requested,^  is  not  sufficient  in  a  case  of  this  kind, 
not  on  account  of  the  word  '^  although,^  because  that  has  been 
determined  (2r)  to  be  an  express  averment,  and  equivalent  to  the 
words  ^'  the  plaintiff  in  fact  says,*'  or  any  other  words  of  aver- 


(«)  Powle  y.  Hagger,  Cro.  Jac.  492.  (x)  Frampi(mv»  Coulwn,  1  Wils.  33. 

(/)  Juxon  T.  Thomhill,  Cro.  Car.  132.  (y)  Birka  t.  Trippet,  1  Saund  32 ;  Sel^ 

(«)  BartM  v.  Bartlet,  Winch,  2  ;  Fi-      num  ▼.  King,  Cro.  Jac.  183 ;  HUiy.  Wade, 


vum  Y.  Shtppmgy  Cro.  Car.  385  ;  WalliB      Cro.  Jac.  523 ;  and  2  Rol.  Rep.  62. 
▼.  Seottf  1  Str.  88.  (z)  3  Leon.  67. 


(50)  That  is,  a  stranger  named  and  agreed  upon  between  the  parties, 
agreeably  to  the  distinction  taken  in  Cro.  Jac.  432,  and  ant€y  p.  105. 

(51)  See  the  preceding  note. 

(52)  Notice  need  not  be  given  of  a  matter  which  a  person  is  awarded 
to  do,  because  he  may  inquire  of  the  arbitrators.  Per  Powell ,  J.,  in 
Smith  v.  Ooffe,  Lord  Raym.  1 128.     See  also  8  Rep.  92,  b,  S.  P. 
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ment,  but  because  time  and  place  are  omitted.  Formerly,  indeed, 
the  omiasion  of  time  and  place  was  considered  as  a  defect  in  sub- 
Btanee,  and  as  good  ground  for  general  demurrer,  or  arresting  the 
judgment  (a),  and  some  modem  cases  (6)  also  appear  to  support  the 
same  doctrine ;  but  in  a  later  case  (c)  it  was  solemnly  decided, 
that  since  the  statute  (^)  for  the  amendment  of  the  law,  such 
defect  can  be  taken  advantage  of  by  special  denrarrer  only,  and 
cannot  be  a  ground  for  arrestmg  the  judgment  even  after  a  judg- 
ment by  default ;  because  it  is  an  omission  '^  of  a  like  nature,"  or 
rather  of  a  less  material  nature,  than  those  specified  in  the  statute, 
such  as  the  proiU  patet  per  recordum^  hoc  paratus  est  verificarey 
&c.,  and  consequently  cured  by  the  healing  operation  of  that 
statute. 

Having  exhibited  to  the  student  a  general  outline  of  the  decla- 
ration in  assumpsit,  I  shall  proceed  to  a  full  explanation  of  some 
special  averments  which  are  requisite  in  particular  cases,  beginning 
with  conditions  precedent. 

Of   Conditions  precedent. — Ist.  If  A.  promise  to  do,  or  to 
abstain  from  doing,  a  certain  act,  in  consideration  of  the  ante- 
cedent performance  of  some  act  or  promise  on  the  part  of  B.,  the 
promise  of  A.  is  called  a  dependent  promise;  because  B.'s  right 
of  action  for  a  breach  of  such  promise  depends  on  the  prior  per- 
formance, (or  that  which  is  equivalent  to  performance)  of  the  act 
or  promise  on  the  part  of  B. ;  and  the  act  or  {H*omise  to  be  per- 
formed by  B.,  being  in  the  nature  of  a  condition  precedent,  is 
usually  distinguished  by  this  appellation,  because  the  performance 
(or  that  which  is  equivalent  to  performance)  of  such  act  or  promise, 
precedes  B/s  right  of  action  to  recover  damages  against  A.  for 
the  non-performance  of  his  promise,  and  must  be  specially  averred 
in  the  declaration.     The  plaintiff  declared  that  the  defendant  was 
possessed  of  17  tod  of  wool(6),  and  that  there  was  a  conversation 
between  them  for  16  tod  of  the  17  tod  to  he  chosen  by  the  plaintiff ; 
that  the  defendant,  in  consideration  of  a  sum  of  money  to  be  paid 
on  such  a  day,  promised  to  deliver  to  the  plaintiff  the  aforesaid 
15  tod  of  wool,  and  averred  that  he  was  ready  at  the  day  to  pay 
the  defendant  the  money,  yet  the  defendant  had  not  delivered  the 
wool ;  after  non  assumpsit  pleaded,  and  a  verdict  for  the  plaintiff, 
an  exception  was  taken  in  arrest  of  judgment,  because  the  plaintiff 
had  not  shown  that  he  had  chosen  15  tod  of  the  17,  which  is  quasi 
a  condition  precedent^  and  an  act  to  be  first  performed  by  the 
plaintiff  before  the  defeudant  is  bound  to  do  any  thing ;  which  was 
assented  to  by  the  whole  court. 

The  case  of  Thorpe  v.  Thorjpe,  Lord  Raym.  662 ;  Salk.  171,  S.  C, 
has  been  considered  as  a  leading  case  on  this  subject.     The  decla- 


(ff)  Hia  T.  Wadet  Cro.  Jac.  523. 

(b)  Bach  ▼.  Owwy  5  T.  R.  409. 

\e)  Bowdellyf.  Parsom,  10  Emat,  359. 


(d)  4  Ann.  c.  16,  s.  1. 

(e)  Raynay  t.  AUsander,  YeW.  76. 
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ration  stated  (/),  that  the  defendant  held  of  the  plaintiff  certain 
lands  by  way  of  mortgage,  that  the  plaintiff  agreed  to  make  a  good 
and  sufficient  release  of  his  equity  of  redemption,  in  consideration 
whereof  the  defendant  promised  to  pay  to  the  plaintiff  a  certain  sum 
of  money;  and  that  the  defendant,  in  consideration  of  the  said 
a^eement,  and  in  consideration  that  the  plaintiff  would  perform 
his  part  of  the  agreement,  promised  to  perform  his  part;  and 
assigned  for  breach,  that  although  the  plaintiff  had  performed  every 
thing  contained  in  the  agreement  to  be  performed  on  his  part,  yet 
the  defendant  had  not  paid  the  sum  of  money  agreed  on  ;  the  defend- 
ant pleaded  a  release,  of  which  the  plaintiff  craved  oyer,  and  then  de- 
murred. It  was  insisted,  on  the  part  of  the  defendant,  that  this  action 
was  founded,  not  upon  the  making  the  release  of  the  equity  of  redemp- 
tion, but  upon  the  promise  to  make  it,  and  consequently  the  plaintiff 
had  a  right  of  action  at  the  time  of  the  promise  made ;  and  then 
the  release  of  all  demands,  &c.  coming  afterwards,  released  it,  and 
was  a  good  bar  to  the  action.  To  this  it  was  answered,  and  resolved 
by  the  court,  that,  if  there  had  been  a  positive  agreement,  that  the 
plaintiff  should  release  the  equity  of  redemption,  and  that  the  defend- 
ant should  pay  the  money,  the  plaintiff  might  have  maintained  an 
action  before  he  had  made  such  release :  but  here  the  promise  was 
**  in  consideration  whereof,"  which  made  the  release  on  the  part  of 
the  plaintiff  to  be  a  condition  precedent.  Holt^  C.  J.,  then  entered 
into  the  distinction  between  positive  agreements  and  conditions 
precedent,  and  observed,  that  in  the  case  of  conditions  precedent, 
an  action  could  not  be  maintained 'before  jper/brntanc^;  but  in  the 
case  of  positive  agreements  it  was  otherwise :  he  then  laid  down 
the  following  rules : 

1.  If  a  day  be  appointed  for  payment  of  the  money,  and  the  act 
for  which  the  money  is  to  be  paid,  cannot  be  done  before  the  day  ap- 
pointed, then,  though  the  agreement  be  to  pay  the  money  for  the 
doing  of  the  thine,  yet  the  action  may  be  brought  for  the  money 
before  the  thing  done  :  because  the  agreement  is  positive,  that  the 
money  shall  be  paid  at  the  day  appointed.  With  respect  to  the 
reasonableness  of  this  rule,  the  chief  justice  observed,  that  the  bar- 
gain of  every  man  ought  to  be  performed  as  he  understood  it ;  and 
if  a  person  will  make  such  an  agreement  as  to  pay  his  money  before 
he  has  the  thing  for  which  he  ought  to  pay,  and  will  rely  upon  the 
remedy  he  has  to  recover  the  said  thing,  he  ought  to  perform  his 
agreement. 

[If  it  be  agreed  by  specialty  between  A.  and  B.,  that  B.  shall  pay 
A.  a  sum  of  money  for  his  lands,  &c.  on  a  particular  day^  these 
words  amount  to  a  covenant  by  A.  to  convey  the  lands,  for  the 
word  agreed  is  the  word  of  botn ;  but  it  is  an  independent  cove- 
nant ;  and  A.  may  bring  an  action  of  covenant  or  debt  for  the 
money  before  any  conveyance  by  him  of  the  land  (^).] 

(/)  See  record,  1  Lut.  245.  cognized  in  Mattock  y.  Kimglak^,  10  A.  & 

Q)  Pordage  ▼.  Colt,  1  Stund.  319,  re-      E.  50  ;  2  P.  &  D.  346. 
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2.  Though  a  day  certain  be  appomted  for  payment  of  the  money, 
yet  if  the  day  is  to  occur  after  tne  time  in  which  the  consideration 
ought  to  be  performed,  for  which  the  money  should  be  paid,  the 
performance  of  the  consideration  ought  to  be  averred  in  an  action 
brought  for  the  money. 

The  chief  justice  then  adverted  to  an  objection  which  had  been 
made  to  the  declaration,  (rnjir.)  that  the  plaintiff  had  not  sufficiently 
averredy  that  he  had  made  a  release  of  the  equity  of  redemption ; 
for  he  ought  to  have  shown  how  he  had  done  it,  in  order  that  the 
court  mi^t  judge  whether  it  was  done  according  to  the  agreement. 
The  chief  justice  admitted,  that  the  plaintiff  in  his  declaration 
ought  to  have  shown  the  time  and  place  when  and  where  the  release 
was  executed,  and  how  the  equity  of  redemption  was  released,  and 
that  for  want  of  that,  this  dechuration  would  have  been  ill  on  de- 
murrer ;  but  he  added,  that  the  defendant,  by  pleading  over,  had 
admitted  that  the  release  of  the  equity  of  redemption  was  properly 
made,  and  thereby  aided  this  defect  in  the  declaration. 

A  similar  exception  was  made  in  the  following  case  (Ji) :  In 
assumpsit  by  the  vendor  against  the  vendee  of  land  for  not  per- 
forming an  agreement  to  purchase  on  certain  terms,  the  plaintiff  in 
his  declaration  alleged,  that  he  was  seized  in  fee  of  the  land  in 
question,  and  that  the  defendant  agreed  to  purchase  it  on  having  a 
good  title^  and  then  averred,  that  the  title  to  the  land  was  made 
goody  perfect^  and  satisfactory  to  the  defendant ;  on  demurrer  ^53), 
it  was  holden,  that  it  was  not  necessary  for  the  plaintiff  to  set  forth 
in  the  declaration  all  the  particulars  of  his  title,  and  that  the  aver- 
ments in  the  present  case  were  sufficient  to  enable  the  plaintiff  to 
call  upon  the  defendant  for  the  non-execution  of  his  part  of  the 
agreement  (54). 

But  in  a  prior  case  (t)  where  the  purchaser  of  a  copyhold  estate 
had  agreed  to  make  a  deposit,  and  pay  the  remainder  of  the  pur- 
chase money,  at  a  certain  time,  on  having  a  good  title  and  a 
proper  surrender  made  to  him,  an  action  having  been  brought  by 

(A)  Martin  y.  Smith,  6  East,  555.  (0  PhUlip*  y.  Fielding,  2  H.  Bl.  123. 


(53)  It  was  a  special  demurrer  to  the  repL'cation ;  but  the  plea  and 
replication  being  admitted  to  be  bad,  the  question  turned  wholly  on  the 
tujfficiency  of  the  declaration. 

(54)  In  debt  for  a  penalty  against  one  who  had  articled  to  purchase 
land,  it  vras  objected  that  the  plaintiff  had  stated,  in  the  declaration,  only 
that  he  was  ready  and  willing  to  make  a  good  title,  but  had  not  shown 
what  title.  Lord  Loughborough ^  C.  J.,  in  delivering  judgment,  thought 
that  the  objection  was  well  founded,  and  that  the  plaintiff  ought  to  have 
set  forth  his  title.  D.  of  St.  Albans  v.  Shore,  1  H.  Bl,  270.  But  see 
the  remarks  of  Lord  ElUnborough,  C.  J.,  and  Lawrence^  J.,on  this  opinion 
of  Lord  Loughborough,  6  East,  561,  562. 
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the  sriler  for  the  non-performaiice  of  the  conditions  on  the  part  of 
the  purchaser,  wherein  the  seller  alleged  that  he  had  been  always 
ready  and  toUling^  and  frequently  offered,  to  make  a  good  title  to 
the  estate,  and  to  make  a  proper  siurender  of  it,  on  payment  of 
the  purchase  money,  it  was  holden  not  sufficient,  but  that  the 
plaintiff  ought  to  have  averred  that  he  actually  made  a  good  title 
and  surrendered  the  estate  to  the  purchaser,  or  a  tender  and 
refusal,  and  ought  also  to  have  shown  what  title  he  had. 

It  has  been  already  observed,  that  in  the  cases  of  conditions 
precedent,  either  performance,  or  that  which  the  law  considers 
as  equivalent  to  performance,  must  be  specially  averred  in  the 
declaration.  A  tender  and  refusal  has  been  deemed  to  be  equiva- 
lent to  performance,  and  an  averment  to  that  effect  is  sufficient, 
but  an  averment  of  a  tender  alone  without  refusal  is  not  (A). 
Where  there  is  a  general  allegation  of  performance,  if  the  other 
party  wants  a  more  specific  averment  he  must  demur  specially  (/). 

Where  the  act  is  to  be  done  at  a  particular  time  and  place, 
if  the  partv  to  whom  the  act  is  to  be  done  does  not  attend,  an 
actual  tender  becomes  impossible ;  here  then  a  tender  in  law  will 
be  sufficient;  but  to  support  thus,  it  will  be  incumbent  on  the 
party  who  is  to  make  the  tender,  to  show  that  he  has  done  every 
thin^,  as  far  as  in  him  lies,  towards  the  execution  of  the  contract, 
as  will  appear  from  the  following  cases : 

In  covenant  (55)  for  not  accepting  stock  of  the  Hudson^s  Bay 
Company  (m),  at  the  company's  homey  on  a  certain  notice,  the 
plaintiff  averred  that  he  gave  the  notice  to  the  other  party  to  come 
to  the  Hudson's  Say  House  and  accept  the  stock,  and  that  the 
plaintiff  was  ready  there  at  the  day^  and  offered  to  transfer  it,  but 
that  the  other  party  did  not  come  to  accept  it,  nor  had  paid  the 
price  agreed,  &c. ;  upon  demurrer,  the  declaration  was  holden  ill ; 
for  where  the  party  to  whom  the  act  is  to  be  d<Mie  does  not  come 
to  the  time  and  place  appointed,  the  other  ought  to  show  that  he 
came  at  the  last  time  of  the  day  which  the  law  has  appointed  for  the 
doing  the  act ;  and  if  he  came  there  before,  he  ought  to  show  that 
he  continued  there  to  the  last  time.  And  that  as  the  stock  could 
only  be  transferred  when  the  companv's  house  was  open,  which  was 
at  stated  hours  of  the  day,  the  plamtiff  should  have  averred  the 

[k)  Lea  ▼.  S^teiby,  Cro.   Eliz.  888 ;  (m)  LancoBhire  y.  KUUmgworth^  Lord 

Salk.  623,  S.  P.  Raym.   686;  Com.  Rep.    116;  2  Sidk. 

(0  VarUy  y.  Manton,  9  Bingh.  363.  623  ;  and  12  Mod.  529. 


{55)  This  case,  in  strictnees,  belongs  to  another  title ;  but  as  I  am  not 
aware  of  any  distinction  between  covenant  and  assumpsit,  in  respect  of 
the  doctrine  here  laid  down,  and  as  the  reasoning  of  this  decision  was 
adopted  in  the  succeeding  case,  I  have  availed  myself  of  this  opportunity 
of  mserting  it.  This  remark  will  apply  to  Pordaffs  v.  Coley  inserted 
antSy  p.  108. 
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usage  of  the  company  in  that  respect,  and  that  he  came  there  at 
the  proper  time,  and  staid  there  until  the  house  was  shut.  So 
where  in  assumpsit  (n)  for  not  accepting  stock  agreed  to  be  trans- 
ferred by  the  plaintiff  at  the  request  of  the  defendant,  the  plaintiff 
averred  that  he  was  ready  and  willing  and  offered  to  transfer,  and 
requested  the  defendant  to  accept  the  stock,  which  he  refused: 
and  it  appeared  in  evidence  that  the  contract  for  the  sale  of  the 
stock  was  made  on  the  5th  of  May,  1803,  a  little  before  12  o'^clock 
at  noon :  but  there  was  not  any  proof  of  any  direct  application 
made  to  the  defendant  to  accept  the  stock  on  that  day,  nor  was  it 
shown  that  the  plaintiff  had  waited  until  the  closing  of  the  transfer 
books  at  the  Bank  for  the  defendant  to  appear  and  accept  the 
transfer ;  but  a  few  days  afterwards  an  offer  was  made  of  the  stock, 
which  was  then  refused :  on  motion  for  setting  aside  the  verdict 
which  had  been  riven  for  the  plaintiff,  it  was  holden,  that  the  alle- 

Etions  of  the  declaration  were  not  supported  bjr  the  evidence; 
>rd  EUenhoroughi  C.  J.,  observing,  that  the  plaintiff  could  not 
sustain  the  action  without  showing  a  tender  of  the  stock  and  refusal, 
or  that  which  in  law  was  tantamount  to  a  tender  and  refusal ;  and 
that  must  be  by  showing  either  an  actual  tender  and  refusal,  which 
was  not  pretended  to  have  been  done  in  this  case  until  after  the 
5th  of  May  (the  day  on  which  it  was  evident  that  the  contract  was 
meant  to  be  performed,  the  price  being  calculated  accordingly)  ; 
or  bv  showing  that  the  plaintiff  staid  at  the  Bank  to  the  last  tune 
of  that  day  when  a  tender  could  have  been  made,  which  was  so 
long  as  the  transfer  books  remained  open,  and  that  he  was  there 
ready  to  have  transferred,  if  the  defendant  had  been  there  and 
would  have  accepted  the  stock ;  which  would  have  been  a  sufficient 
substitution  of  the  more  formal  evidence  of  an  actual  tender  and 
refusal ;  but  here  there  was  neither  a  tender  in  fact  nor  in  law* 

Concurrent  Acts.^  2ndly.  Where  it  is  agreed  that  two  concur- 
rent acts  shall  be  performed,  the  one  by  A.  and  the  other  by  B.  at 
the  same  time,  one  party  cannot  maintain  an  action  against  the 
other  without  averring  either  performance,  or  that  which  is  equiva- 
lent to  performance,  of  his  part  of  the  agreement  (56)  :  As  where 
the  declaration  stated  (o),  that  in  consideration  that  the  plaintiff 
had  bought  of  the  defendant  a  quantity  of  wheat  at  a  certain  price, 
to  be  paid  by  plaintiff  to  defendant,  defendant  undertook  to  deliver 
the  wheat  to  plaintiff  at  S.  in  one  month  from  the  time  of  sale,  and 


i: 


n)  Bordenave  y.  Gregory,  5  East,  107.      cited  2  N.  R.  233,  240,  Smith  y.  Wood- 
p)  Morfom  y.  Lamb,  7  T.  R.   125,      hou»e. 


{66)  ''If  two  men  agree,  one  that  the  other  should  have  his  horse,  and 
the  other  that  he  will  pay  ten  pounds  for  it,  an  action  does  not  lie  for  the 
money,  until  the  horse  be  delivered/'  Per  Holt,  C.  J.,  in  Thorpe  v. 
Thorpe,  Salk.  171,2. 
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then  averred,  that  although  plaintiff  always,  from  the  time  of  sale, 
for  one  month  following  and  afterwards,  was  ready  and  willing  to 
receive  the  com  at  S.,  yet  the  defendant  had  not  delivered  the 
same :  after  verdict  for  tiie  plaintiff,  upon  the  seneral  issue,  judg- 
ment was  arrested ;  because  it  was  not  averred  that  the  plaintiff 
had  tendered  to  the  defendant  the  price  of  the  com,  or  that  he  was 
ready  to  have  paid  for  it  on  delivery ;  Lawrence^  J.,  observing,  that 
*'  he  considered  this  an  agreement  by  the  defendant  to  deliver  the 
com  at  S.  on  being  paid  for  it ;  that  the  payment  of  the  money 
was  to  be  an  act  concurrent  with  the  delivery,  and  said  the  case  was 
like  that  of  Callonel  v.  BriggSy  Salk.  112, 113 ;  where,  on  an  agree- 
ment to  pay  so  much  money  six  months  after  the  bargain,  the  plaintiff 
transferring  stock,  Holty  C.  J.,  said,  "  If  either  party  would  sue 
upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  defendant 
for  not  transferring,  the  one  must  aver  and  prove  a  transfer  or  a 
tender ;  he  did  not  say,  that  the  not  doing  it  should  come  from  the 
defendant  by  way  of  excuse,  but  that  the  doing  it  must  be  alleged 
in  the  declaration.  The  tendering  of  the  money  by  the  plaintiff 
made  part  of  the  plaintiff's  title  to  recover,  and  he  must  set  forth 
the  whole  of  his  title." 

But,  after  verdict  (57),  an  averment,  that  the  plaiutiff  was  ready 
and  willing  to  perform  his  part  of  the  contract,  has  been  holden 
sufficient.  As  where  assumpsit  was  brought  for  the  non-delivery  of 
a  quantity  of  malt  (p),  which  the  plaintiff  had  bought  of  the  defend- 
ant at  a  certain  price,  and  which  defendant  undertook  to  deUver  on 
request ;  and  the  plaintiff  averred,  that  although  on,  &c.  at,  &c.  he 
requested  the  defendant  to  deliver  the  malt,  and  was  then  and  there 
ready  and  willing  to  pay  the  defendant  for  the  same,  according  to 
the  terms  of  the  sale,  and  although  he  was  then  and  there  ready 
and  willing^  and  offered  to  accept  and  receive  the  malt  from  the 
defendant,  yet  he  did  not  deliver  the  same ;  after  verdict  for  the 
plaintif]^  it  was  moved,  in  arrest  of  judgment,  that  the  declaration 
was  defective,  because  it  only  averred  a  readiness  and  willingness 
in  the  plaintiff  to  pay  for  the  malt,  and  did  not  aver  an  actual 
tender  of  the  price  agreed  upon;  but  the  court  overruled  the 
objection,  and  held  the  averment  sufficient.  So  where  the  declara- 
tion stated  (;),  that  the  plaintiff  had  bought*  of  the  defendant  a 
quantity -of  oats  at  a  certain  price  per  quarter,  which  defendant  had 
undertfikken  to  deliver  some  time  between  Michaelmas  and  Lady- 

(p)  Rawion  t.  Johnton,  1  East's  R.  (q)  Waierhotut  y.  Skhmer,  2  Bos.  & 

203.  Pul.  447. 

■  ■  ■  ■  ^      ■■  ■■  ■    I 

(57)  This  proposition  is  qualified  by  confining  it  to  cases  after  verdict, 
because  it  has  not  as  yet  been  determined,  that  an  averment  of  this  kind 
would  be  good  upon  demurrer.  It  must,  however,  be  admitted,  that  some 
of  the  judges  (especially  Lawrence,  J.),  in  Rawsony,  Johnson,  seem  to 
have  been  of  opinion,  that  such  an  averment  would  hare  been  sufficient 
even  on  demurrer. 
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day ;  aad  although  the  defendant  did,  in  part  performance  of  his 
promise,  deliver  to  the  plaintiff  a  part  of  the  oats,  and  although  the 
time  for  the  delivery  of  the  residue  was  long  since  elapsed,  and  the 
plaintiff  tc^o^  during  all  that  time,  and  still  is,  ready  to  receive  the 
residue  of  the  oats,  and  pay  for  the  same,  at  the  price  agreed  upon, 
yet  the  defendant  had  not  delivered  the  same.  After  verdict  for 
the  plaintiff,  an  objection  was  made  in  arrest  of  judgment,  because 
it  was  not  averred  in  the  declaration,  that  plaintiff  had  performed 
his  part  of  the  contract  by  tendering  the  price  of  the  com.  But 
the  objection  was  overruled  by  the  court,  and  on  the  authority  of 
the  preceding  case  of  Rawson  v.  Johnson^  they  held  the  averment 
sufficient. 

In  an  action  (r)  for  not  delivering  a  quantity  of  oil,  the  declara- 
tion contained  an  averment  that  the  plaintiff  toeu  always  ready  and 
willing  to  accept  it^  and  pay  for  the  same  on  the  terms  agreed 
upon;  yet  the  defendant  would  not  deliver  it,  whereby,  &c.  The 
plaintiff  proved  the  contract,  and  a  demand,  on  his  part,  of  the  oil 
m  question ;  but  it  was  objected,  on  the  part  of  the  defendant,  that 
the  plaintiff  should  have  proved  that  he  was  ready  and  willing  to 
pay  for  the  oil :  Gibbs^  C.  J.,  was  of  opinion,  and  the  court  after- 
wards concurred  with  him,  that  the  delivery  of  the  oil  and  payment 
for  it  were  to  be  concurrent  acts ;  and  that  it  was  not  necessary 
for  the  plaintiff  to  prove  that  he  had  offered  the  money  to  the  de- 
fendant, till  the  de^ndant  was  ready  to  perform  his  part  of  the  con- 
tract, by  delivering  the  oil.  By  the  demand  which  he  made  on  the 
defendant,  he  proved  himself  to  be  ready  and  willing  to  pay  for  the 
oil  when  delivered. 

The  defendant  became  the  purchaser  of  a  leasehold  estate,  sold 
by  public  auction.  Bj  the  conditions  of  sale  it  was  stipulated  that 
the  purchaser  should  unmediately  pay  down  a  deposit  in  part  of  the 
purchase  money,  and  sign  an  agreement  for  payment  of  the  re- 
mainder within  twenty-eight  days  from  the  day  of  sale,  when  pos- 
session should  be  given  of  the  part  in  hand,  and  that  the  purchaser 
should  have  proper  conveyances  and  assignments  of  the  leases,  with- 
out requiring  the  lessor^s  title,  on  payment  of  remainder  of  the  pur- 
chase money.  In  an  action  of  assumpsit,  brought  by  the  seller,  for 
non-performance  of  the  conditions  on  the  part  of  the  purchaser,  the 
declaration  stated  in  the  first  count,  that  the  plaintiffs  gave  the 
defendant  possession  according  to  the  conditions,  and  were  also 
ready  and  willing  to  give  him  proper  conveyances  and  assignments 
of  the  leases  of  the  estate,  on  payment  of  the  remainder  of  the 
purchase  monev ;  and  the  second  count  stated,  that  the  plaintifib 
contracted  with  the  defendant  to  sell,  and  the  defendant  to  pur- 
chase an  estate,  and  that  on  the  plaintii&  having  promised  the 

defendant  to  convey,  he  promised  to  accept  the  conveyance,  and 

* 

(r)  WUk9y,  AtkimoHf  1  Marsh.  4 12,  recognUed  in  Levy  y.  Ld.  Herbert^  7  Taunt.  318. 
VOL.  I.  I 
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pay  the  remainder  of  the  purchase  money  in  a  reasonable  time : 
that  although  the  plaintifis  were  ready  and  willing,  and  offered  to 
convey  and  assign  to  the  defendant,  and  although  a  reasonable  time 
had  elapsed  for  accepting  the  conveyance,  yet  the  defendant  would 
not  accept  it,  or  pay  the  remainder  of  the  purchase  money.  On  a 
motion  in  arrest  of  judgment,  on  the  ground  that  the  plaintifls  had 
not  set  out  their  title,  or  tendered  the  conveyances  to  the  defend- 
ant, it  was  holden  («),  that  the  plaintiflEs  were  not  bound  to  set  out 
their  title,  and  that  the  allegation  of  their  being  ready  and  willing 
to  convey,  was  equivalent  to  a  performance  of  the  conditions  on 
their  parts ;  but  that,  at  all  events,  such  objections  could  not  be 
supported  after  verdict. 

Where  it  is  agreed  that  some  act  shall  be  performed  by  each  of 
two  parties  at  the  same  time  (t)^  he  who  was  ready  and  offered  to 
perform  his  part,  but  was  discharged  by  the  other,  may  maintain 
an  action  against  the  other  for  not  performing  his  part  of  the 
agreement. 

Muttuil  Promises. — Srdly.  Where  there  are  mutual  promises, 
aiid  the  mere  promise,  and  not  the  performance  thereof,  is  the  con- 
sideration of  the  agreement  (58),  there  an  action  ma^  be  maintained 
by  either  party  (m),  without  averring  performance  of  the  agreement 
on  his  part :  As  where  the  declaration  stated,  that  it  was  aCTeed 
that  a  race  should  be  run  between  a  horse  of  the  plaintiff  and  one 
of  J.  S.  (x)y  and  in  consideration  that  the  plaintiff  had  agreed  to 
deliver  to  the  defendant  a  quantity  of  cloth,  the  defendant  agreed 
to  pay  the  plaintiff  a  sum  of  money  in  case  J.  S.'*s  horse  should  beat 
the  plaintiff's  horse,  and  then  averred,  that  J.  S.'s  horse  won  the 
race.  After  verdict  for  the  plaintiff,  an  exception  was  taken  in 
arrest  of  judgment,  because  it  was  not  averred  in  the  declaration, 
that  the  cloth  was  delivered  to  the  defendant ;  but  the  court  over- 
ruled the  exception,  observing,  that  this  was  an  action  founded  on 
mutual  promises,  and,  therefore,  it  was  not  necessary  for  the  plain- 
tiff to  make  an  averment  of  the  delivery  of  the  cloth ;  and  Denisan^ 
J.,  took  this  distinction, — '^  Where  a  plaintiff  declares,  that  in  consi- 
deration he  would  deliver  to  the  defendant  a  piece  of  cloth,  he,  the 
defendant,  should  pay  a  suin  of  money  for  it,  an  averment  of  the 
delivery  of  the  cloth  is  necessary ;  but  if  the  plaintiff  states  an 

(#)  Ferry  V.  WUlianu,  1  Moore,  (C.  P.)  («)  Hob.  106. 

498  ;  8  Taant.  62,  S,  C.  (je)  Martindaie  ▼.  FUher,  1  WUs.  88. 

(/)  Joneij.  BarkleVf  Donf.  684.  Ctfc^r- 

(58)  "  Whether  one  promise  be  the  consideration  of  another,  or 
whether  the  performance,  and  not  the  mere  promise,  be  the  consideration, 
must  be  gathered  from,  and  depends  entirely  upon,  the  words  and  nature 
of  the  agreement."  Per  Lawrence^  J.,  in  Olazebrook  v.  Woodrow.  8  T. 
R.  373. 
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agreemeDt,  and  then  states  that  in  consideration  of  such  agreement, 
&e.,  in  that  case  an  averment  is  not  necessary/' 

Having  thus  illustrated  the  nature  of  conditions  precedent, 
concurrent  acts,  and  mutual  promises,  it  remains  only  to  add,  that 
there  are  not  any  technical  words  by  which  any  of  these  consider- 
ations are  oonstittited.  The  principal  difficulty  in  the  construction 
of  agreements  consists  in  discovering,  whether  the  consideration  be 
a  condition  precedent,  a  concurrent  act,  or  a  mutual  promise.  This, 
however,  must  be  collected  from  the  apparent  intention  of  the  parties 
to  the  agreement.  The  intention  of  the  parties  (y)  is,  or  is  assumed 
to  be,  the  govemmg  principle  of  all  the  determinations.  When 
the  nature  of  the  consideration  is  ascertained,  the  rules  respecting 
the  averments  before  laid  down  invariably  hold.  If  the  reader  wishes 
to  pursue  this  subject  further,  he  will  find  the  cases  relating  to  it  fully 
collected  and  commented  upon,  in  Mr.  Serjeant  Williams's  edition  of 
Saunders,  vol.  i.  p.  320,  n.  4 ;  vol.  ii.  p.  352,  n.  3.  See  also  Mr. 
Dumford's  note  in  Willes's  Rep.  p.  167; and  post,  tit.  "Covenant.*" 


IV.    Of  the  Pleadings. 

1 .  In  Abatement f  p.  115. 

2.  Of  the  General  Issue,  and  the  New  Rules  relative  to  Pleadings 

in  Assumpsit f  p.  116. 

3.  Accord  and  Satisfaction,  p.  118. 

4.  Infancy,  p.  122.      • 

5.  Payment,  p.  129;  and  her einof  Payment  of  Money  into  Court, 

p.  133. 

6.  Release,  p.  134. 

7.  Statutes,  p.  135. 

1.  Of  Limitation,  ip.l35.  2.  Of  Set-off,  p.  146. 

8.  Tender,  p.  150. 

1.  In  Abatement. 

1.  In  Abatement, — By  stat.  3  and  4  Will.  IV.  c.  42,  s.  8,  no  plea 
in  abatement  for  the  nonjoinder  of  any  person  as  a  co-defendant  shall 
be  allowed  in  any  court  of  common  law,  unless  it  shall  be  stated  in 
such  plea,  that  such  person  is  resident  withiii  the  jurisdiction  of  the 
court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated 
with  convenient  certainty  in  an  affidavit  verifying  such  plea. 

A  plea  in  abatement  (z)  of  the  coverture  of  the  defendant  is  not 
a  plea  of  nonjoinder  within  the  meaning  of  the  foregoing  section. 

0)  Per  Grou,  J.,  in   Glazehrook  y.      Pal.  N.  R.  240. 
Woodrme,  8  T.  R.  372  j  per  Sir  /.  Mant-  {z)  Jone$  v.  Smithy  3  Mccs.  &  W.  526. 

iMd,  in  Smith  v.  Woodhouset  2  Bos.  & 

l2 
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The  following  sections,  viz,  9,  10,  and  11,  of  the  foregoing  statute, 
lay  further  restrictions  on  pleas  in  abatement ;  but  subject  to  these, 
parties  are  still  entitled  to  the  benefit  of  such  pleas.  And  where 
parties  have  pleaded  in  abatement  for  nonjoinder  of  a  defendant, 
the  court  of  B.  R.  will  not  set  aside  the  plea,  or  allow  the  writ  to 
be  amended,  on  the  ground  that  the  plaintiff  is  barred  by  the  statute 
of  limitations  from  bringing  a  firesh  action  (a). 

2.  Of  the  General  Issue,  and  the  New  Rules  relative  to  Pleadings  in 

Assumpsit, 

2.  General  Issue, — The  general  issue  in  this  action  is  non 
assumpsit.  If  by  mistake  not  guilty  be  pleaded,  instead  of  non 
assumpsit,  such  plea  will  be  bad  on  demurrer  (ft),  but  aided  after 
verdict  -(c).  Formerly,  many  grounds  of  defence  might  have  been 
given  in  evidence  under  the  general  issue  non  assumpsit,  and  did 
not  require  to  be  pleaded  specially ;  such  as  coverture  at  the  time  of 
making  the  contract,  infancy,  and  many  more,  for  which  the  reader 
is  referred  to  former  editions  of  this  work.  But  now  by  R.G.  H.T. 
4  Will.  IV.  Pleadings  I.  In  all  actions  of  assumpsit,  except  on 
bills  of  exchange,  and  promissory  notes,  the  plea  of  non  assumpsit 
shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or  pro- 
mise alleged,  or  of  the  matters  of  fact  from  which  the  contract  or 
promise  tOleged  may  be  implied  by  law.  ISx,  gr.  In  an  action  on  a 
warranty,  the  plea  will  operate  as  a  denial  of  the  fact  of  the  war- 
ranty having  been  given  upon  the  alleged  consideration,  but  not  of 
the  breach ;  and,  in  an  action  on  a  policy  of  insurance,  of  the  sub- 
scription to  the  alleged  policy  by  the  defendant,  but  not  of  the 
interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of  the  alleged 
compliance  with  warranties.  In  actions  against  carriers  and  other 
bailees,  for  not  delivering  or  not  keeping  goods,  or  not  returning 
them  on  request,  and  in  actions  against  agents  for  not  accounting, 
the  plea  will  operate  as  a  denial  of  any  express  contract  to  the 
effect  alleged  in  the  declaration,  and  of  such  bailment  or  employ- 
ment as  would  raise  a  promise  in  law  to  the  effect  alleged, 
but  not  of  the  breach.  In  an  action  of  indebitatus  assumpsit 
for  goods  sold  and  delivered,  the  plea  of  non  assumpsit  ^will 
operate  as  a  denial  of  the  sale  and  delivery  in  point  of  fact ;  in  the 
like  action  for  money  had  and  received,  it  will  operate  as  a  denial 
both  of  the  receipt  of  the  money,  and  ihe  existence  of  those  facts 
which  make  such  receipt  by  the  defendant  a  receipt  to  the  use  of 
the  plaintiff.  2.  In  all  actions  upon  bills  of  exchange  and  promis- 
sory notes,  the  plea  of  non  assumpsit  shall  be  inadmissible  (59). 

(a)  Roberts  t.  Bate,  6  A.  &  £.  778.  cial  denmrrer. 

{b)  Mariham  v.  Gibbi,  2  Str.  1022,  and  (e)  Elrington  y.  Dothani,  1  Lev.  142 ; 

Ca.  Temp.  Hard.  173.    Adjudged  on  spe-      Corbyn  y.  Brown,  Cro.  Elis.  470. 

(59)  This  rule  is  confined  to  cases  where  the  action  is  only  on  the  note, 
and  on  the  promise  to  pay,  contained  in  or  implied  by  law  from  it :  it  is 
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In  such  cases,  therefore,  a  plea  in  denial  must  traverse  some  matter 
of  fact ;  ex.  gr,  the  drawing,  or  making,  or  indorsing,  or  accepting, 
or  presenting,  or  notice  of  dishonour  of  the  bill  or  note.  3.  In  every 
species  of  assumpsit,  all  matters  of  confession  and  avoidance,  in- 
cluding not  only  those  by  way  of  discharge,  but  those  which  show 
the  transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the 
ground  of  fraud  or  otherwise^  shall  be  specially  pleaded ;  ex.  gr, 
infancy,  coverture,  release,  payment,  performance,  illegality  of  con- 
sideration, either  by  statute  or  common  law ;  drawing,  indorsing, 
accepting,  &c.  bilk  or  notes  by  way  of  accommodation,  set-off, 
mutual  credit,  unseaworthiness,  misrepresentation,  concealment, 
deviation,  and  various  other  defences  must  be  pleaded.  A  broad 
distinction  is  made  in  the  first  of  these  rules  between  actions  of 
assumpsit  on  express  contracts,  and  actions  of  assumpsit  on  implied 
contracts:  non  assumpsit  putting  in  issue  in  actions  on  express 
contracts,  the  fact  only  of  the  contract,  and  in  actions  in  implied 
contracts  the  matters  of  fact  from  which  the  contract  may  be  im- 
plied (d). 

A  plea  which,  in  answer  to  the  contract  declared  on  (e),  sets 
another  contract  inconsistent  with  it,  is  bad  as  amounting  to 

e  general  issue,  for  in  effect,  as  to  the  contract  declared  on,  the 
defendant  says  non  assumpsit ;  but  a  plea  of  a  subsequent  agree- 
ment substituted  for  that  declared  on  is  good  (/)  by  way  of  con- 
fession and  avoidance. 

Evidence  {g)  of  circumstances  independent  of  the  contract,  the 
object  of  which  evidence  is  to  show  that  the  consideration  for  the 
agreement  was  in  fact  a  nullity,  is  inadmissible  imder  the  general 
issue :  in  this  case  {Passenger  v.  Sroohes)  the  evidence  tendered 
was  for  the  purpose  of  showing  that  there  was  no  consideration  by 
setting  up  a  prior  agreement ;  that  was  collateral,  and  not  a  denial 
of  the  consiaeration,  but  a  sort  of  confession  and  avoidance  (A). 
In  assumpsit  (i)  for  goods  sold,  the  defendant  under  the  general 
issue  may  show  that  they  were  sold  on  a  credit  not  expired.  ^ 

Illegality  of  consideration,  whether  at  common  law  or  by  statute  (A),  ^  ^^!^J^*2*^ 

(<2)  Per  TIndal,  C.  J.,  in  Marim  v.  (A)  Per  Parke,  B„  in  Betmion  y.  Da^iM^J^^^Ji^ 

Smiik,  4  Bingh.  N.  C.  436.    See  also  tdson,  3  M.  &  W.  183.                              W8U^^«-«J^ 

ToMmer  y.  Little,  5  Bingh.  N.  C.  686.  (0  Broomjteld  y.  Smiih,  1  M.  &  W.  /^^mA  ^/'^TCi^ 

(e)  Margm  y.  Pebrer,  3  Bingh.  N.  C.  542 ;  1  Tyr.  &  Gr.  929,  denying  the  an-  ii^jS^  ^ 

447.  thority  of  EAmimd»  y.  Hottim,  2  A.  &  E.  ^^fr^J^^*^ 

(/)  Toylw  y.  Hitery,  1  Cr.  M.  &  R.  414.                                                          Jt^TZjE  uC 

704  5  Tyr.  375.  (*)  Mwrtm  y.  8mUK,  4  Bingh.  N.  C.T^J'T^jJ^ 

(ji)  Paeeenffer  v.  Brookee,  1  Scott,  560 ;  436  ;  6  ScQtt,  268.  tf  j^  ^^^                ZT  sUma^^ 

1  fiingh.  N.C.  587.  "^                               ^  j^^^j^  L 

to  be  read  as  if  it  were  worded  thus — "  In  all  actions  on  bills  of  exchange ^^*J^  It?. 
and  promissory  notes  simpliciter,    without    any   other    matter.       Per^  / 

Parke,  B.,  in  Timmis  v.  Piatt,  2  M.  &  W.  721 .    See  post,  tit,  '<  Bills  of 
Exchange,"  "Pleading." 
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must  be  specially  pleaded ;  and  not  only  where  the  express  contract 
on  which  the  plaintiff  sues  is  illegal,  but  also  where  Qlegal  services 
having  been  performed,  no  contract  to  pay  for  them  can  be 
implied  (/).  In  6ases  of  contracts  within  the  statute  of  frauds,  the 
defendant  may  show,  under  the  general  issue  (m),  that  there  was 
no  contract  in  writing.  But  in  an  action  of  assumpsit  for  the  price 
of  a  copyright  bargained  and  sold,  it  was  holden,  that  a  defence  cm 
the  ground  that  the  copyright  was  not  assigned  in  writing  must  be 
specially  pleaded  (n)  (60).  An  apothecary  must  prove  lus  qualifi- 
cation under  the  55  Geo.  III.  c.  194,  as  a  condition  precedent  to 
his  right  of  action,  although  the  g^eral  issue  only  be  pleaded  (o) ; 
for  the  necessity  of  proof  hj  the  plaintiff  in  such  a  case  is  imposed 
on  the  plaintiff  by  way  of  penalty,  and  therefore  no  omission  on  the 
part  of  the  defendant  to  plead  the  statute  will  relieve  the  plaintiff 
from  the  necessity  of  giving  that  proof  (p). 

3.  Accord  and  Satis/action. 

Si  Accord  and  Satisfaction. — ^Accord  with  satisfaction  is  a  good 
plea  in  bar  to  this  action  (o),  because  damages  only  are  reco- 
verable ;  and  accord  with  satisfaction  to  one  defendant  is  a  bar  to 
all  (r).  This  defence  mig^t  formerly  have  been  given  in  evidence 
under  the  general  issue  (s)  ;  but  under  the  operation  of  the  new 
rules,  it  must  now  be  meaded  specially.  An  accord  to  make  a 
good  plea  must  be  perfect,  complete,  and  executed  (t) ;  for  an 
accord  executory  is  only  substituting  one  cause  of  action  for 
another,  which  might  go  on  to  any  extent.  Hence  a  plea  of 
accord  to  do  several  things  (u)^  with  an  averment  of  performance  of 
some  only,  and  of  an  offer  to  perform  the  rest,  is  bad.  So  where  to 
an  assumpsit  on  a  promissory  note,  the  defendant  pleaded  an  agree- 
ment, (x)  between  the  defendant  and  plaintiff,  with  other  creditors 
of  the  defendant,  that  they  would  accept  a  composition  in  satis- 

(0  Potti  V.  Sparrow,  1  Bingh.  N.  C.  3  M.  &  W.  521. 

594 ;  1  Scott,  578.  (p).  Per  Patteton,  J„  in  Robifmm  y. 

(m)  Buttemere  v.  Haye^,  5  M.  &  W.  Roland,  6  Dowl.  271. 

456,  recog.  in  Eastwood  y.  Kenyon,  3  P.  (jq)  Vjer,  75,  b. 

&  D.  276.  (r)  9  Rep.  79,  b. 

(n)  Bamett  v.  GloMop,  1  Bingfa.  N.  C.  (9)  12  Mod.  376 ;  Ld.  Raym.  566. 

633  ;  1  Scott,  621 ;  bdt  see  Johnson  v.  (i)  Peytoe's  case,  9  Rep.  79,  b. 

Dodgsony  2  M.  &  W.  653.  («)  Shspkard  v.  Lewis,  T.  Jones,  6. 

(o)  Shearwood  y.  Hay,  5  A,  &  £.  383  ;  (x)  Heathcoie  v.  Crookshofiks,  2  T.  R. 

Wills  T.  Larigfid^,  id.  S.  P.,  recognised  24. 
with  reluctance  in  Wagstoffs  t.  Sharps, 


(60)  See  Hemming  v.  Trenery,  9  A.  &  E.  936 ;  1  P.  &  D.  661,  where 
Denman^  C.  J.,  in  delivering  the  judgment  of  the  court,  observed,  **  That 
upon  defences  which  arise  as  to  matters  of  law,  a  difference  of  opinion 
seems  to  be  entertained  by  different  judges,  whether  such  defences  may 
be  set  up  under  the  general  issue,  or  must  be  specially  pleaded." 
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iaction  of  their  reBpective  debts,  to  be  paid  in  a  reasonable  time, 
and  then  averred  a  tender  and  refused  on  the  part  of  the  plaintiff  of 
the  composition:  on  demurrer,  the  plea  was  holden  bad.  But 
where  a  debtor  being  unable  to  meet  the  demands  of  his  creditors, 
they  signed  an  agreement  (which  was  assented  to  by  the  debtor) 
to  accept  payment  by  his  covenanting  to  pay  a  third  of  his  annual 
income  to  a  trustee  of  their  nomination,  and  give  a  warrant  of 
attorney  as  a  collateral  security :  it  appeared  that  the  debtor  was 
willing  to  perform  his  part,  but  the  creditors  did  not  appoint  a 
trustee :  it  was  holden  (y),  that  the  agreement,  though  not  properly 
an  accord  and  satisfaction,  was  a  good  defence  to  an  action  by  one  of 
the  creditors  for  his  demand ;  inasmuch  as  it  was  a  consent  by  the 
parties  signing  the  agreement  to  forbear  enforcing  their  demands, 
m  consideration  of  their  own  mutual  engagement  of  forbearance ; 
and  that  each  creditor  was  bound,  in  consequence  of  the  agreement 
of  the  rest.  Acceptance  of  a  security  for  a  lesser  sum  cannot  be 
pleaded  in  satisfaction  of  a  ramilar  security  for  a  greater.  To  an 
action  of  indebitatus  assumpsit  for  151.  (z)  the  defendant  pleaded, 
that  he  gave  the  plaintiff  a  promissory  note  for  5L  in  satisfaction, 
and  that  the  plaintiff  received  it  in  satisfaction ;  the  plaintiff  put  in 
an  immateriiu  replication,  to  which,  the  defendant  demurred :  after 
judgment  for  the  plaintiff  in  C.  B.,  it  was  objected  on  error  in 
B.  R.  that  the  plea  was  ill,  it  appearing  that  the  note  for  5L  could 
not  be  a  satisfaction  for  ISl. ;  and  per  Pratt^  C.  J.,  '•  We  are  all 
of  opinion  that  the  plea  is  not  good ;  as  the  plaintiff  had  a  good 
cause  of  action,  it  can  only  be  extinguished  by  a  satisfaction  vmich 
he  agrees  to  accept,  and  it  is  not  his  agreement  alone  that  is 
sufficient,  but  it  must  appear  to  the  court  to  be  a  reasonable  satis- 
fiustion.  If  5/.  be  (as  is  admitted)  no  satisfaction  for  15/.,  why 
is  a  simple  contract  to  pay  5/.  a  satisfaction  for  another  simple 
contract  of  three  times  the  value  I  In  the  case  of  a  bond,  another 
bond  has  never  been  allowed  to  be  pleaded  in  satisfaction  (a), 
without  a  betterii]^  of  the  plaintiff's  case,  as  by  shortaiin^  the 
time  of  payment.      Judgment  affirmed  (61).    So  where,  m  an 

iy)  Quod  T.  Ckeeman,  2  B.  ft.Ad.  (a)  Manhoods.  CHeit,  Cro. Elix.  716; 

328.  Cro.  Car.  85 ;  and  Lovelace  ▼.   Coeket, 

{z)  Cumber  y.  Wane,  Str.  426.  Hob.  68,  69,  S.  P. 


(61)  Lord  Ellenhoroughy  C.  J.,  in  speaking  of  this  cas&^of  Cumber  v. 
TFantf,  in  Fitch  v.  Sutton,  5  East,  232,  observed,  that  though  it  had 
been  said  by  him  in  argument,  in  Heathcote  v.  Crookshanks,  2  T.  R.  26, 
to  have  been  denied  to  be  law,  and  in  confirmation  of  that,  Buller,  J., 
afterwards  referred  to  a  case,  (stated  to  be  that  of  Hardcastle  v.  Howard, 
H.  26  Geo.  III.,)  yet  he  (Lord  Ellenborough)  could  not  find  any  case  of 
that  sort ;  on  the  contrary,  the  decision  in  Cumber  v.  Wane  was  directly 
8ii]iported  by  the  authority  of  PinneVs  case,  5  Rep.  117,  and  it  did  not 
appear  that  PinneVs  case  had  ever  been  questioned. 
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action  of  indebitatus  assumpsit  for  goods  sold  aad  delivered  (&),  to 
which  the  defendant  pleaded  non  assumpsit,  it  appeared  that  the 
defendant,  prior  to  his  insolvency,  was  indebted  to  the  plaintiff  in 
50/.  for  goods  sold  and  delivered ;  that  the  defendant,  in  conse- 
quence of  his  insolvency,  had  compounded  with  all  his  creditors, 
and  paid  them  7s.  in  the  pound,  and  at  the  time  of  such  payment 
to  the  plaintiff,  promised  to  pay  him  the  residue  of  his  debt,  when 
he  should  be  of  ability  so  to  do,  which  he  was  proved  to  have  been 
before  action  brought :  To  meet  this  case,  the  defendant  produced 
a  receipt  signed  by  the  plaintiff  for  the  composition  of  7s.  in  the 
pound  for  his  debt,  which  he  acknowledged  to  be  in  full  of  all 
demands,  and  then  insisted  that  this  receipt  was  a  discharge  of  the 
promise.  A  verdict  having  been  found  for  the  defendant,  on  a 
motion  for  a  new  trial.  Knight  v.  Cox,  Bull.  N.  P.  153,  was  cited 
for  the  defendant,  where  the  creditor  having  accepted. a  com- 
position and  signed  a  release  to  the  defendant,  who  in  consideration 
thereof  promised  to  pay  him  the  entire  debt,  it  was  holden,  that 
the  release  was  a  good  ^fence  to  an  indebitatus  cusumpsit  for  the 
original  cause  of  action :  But  Lord  SUenbarough,  C.  J.,  said,  in 
that  case  the  original  contract  was  extinguished  by  the  release; 
but  it  could  not  be  pretended  that  a  receipt  of  part  only,  thoujgh 
expressed  to  be  in  full  of  all  demands,  must  have  the  same  operation 
as  a  release;  it  was  impossible  to  contend  that  an  acceptance  of 
17/.  10s,  was  an  extinguishment  of  a  debt  of  50/. '  He  added,  that 
there  must  be  some  consideration  for  the  relinquishment  of  the 
residue, — something  collateral,  to  show  a  possibility  of  benefit  to 
the  party  relinquishinff  his  further  claim,  otherwise  the  agreement 
was  nudum  pactum  (62).  But  the  mere  promise  to  pay  the  rest 
when  of  ability,  put  the  plaintiff  in  no  better  condition  than  he  was 
in  before.  Rule  for  new  trial  absolute.  In  Thomas  v.  Heathom^ 
2  B.  &  C.  481,  Bayley^  J.,  says,  ^'  It  is  perfectly  clear,  that  in  point 
of  law,  payment  of  a  smaller  sum  cannot  be  pleaded  as  a  satisfaction 
for  a  larger.'^  And  in  Down  v.  Hatcher^  10  A.  &  E.  121,  such  a 
plea  was  holden  bad  after  verdict.  B.  and  C.  being  jointly  indebted 
to  A.,  A.  sued  B.  alone,  who  did  not  plead  in  abatement ;  but  B.'^s 
attorney  wrote  a  letter  stating  the  nardship  of  his  client  beinff 
compelled  to  pay  the  whole  debt,  and  offering  to  pa^  a  proportioniu 
share.  This  offer  was  accepted,  and  A.  gave  a  receipt  for  debt  and 
costs  in  this  action.  A.  then  commenced  an  action  against  C.  for 
the  balance.     It  was  contended,  that  the  debt  was  already  di»- 

ijb)  ntch  T.  Sutton,  5  East,  230. 


(62)  In  Lynn  v.  BrucCj  2  H.  Bl.  317,  it  was  holden,  that  an  agree- 
ment to  accept  a  composition  in  satisfieiction  of  a  debt  was  not  a  sufficient 
consideration  to  support  a  promise  by  the  debtor  to  pay  the  com- 
position. 
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charged ;  but  the  court  (c)  were  of  a  diflbrent  opinion,  observing, 
that  the  payment  was  not  made  in  discharge  of  A/s  right  again^ 
C. ;  and  the  result  of  the  whole  was,  that  it  did  not  operate  as  a 
release  or  matter  which  could  have  been  pleaded  as  an  accord  and 
satisfaction,  but  amounted  merely  to  an  engagement  not  to  sue  B., 
which  could  only  be  pleaded  by  himself.  If  an  action  be  brought 
on  a  quantum  meruit,  and  the  defendant  aeree  to  pay  a  less  sum 
than  the  demand  in  full,  that  is  a  good  consideration  for  a  promise 
by  the  plaintiff  to  pay  his  own  cods  and  proceed  no  furtner  (d). 
The  defendant  may  plead  («),  that  he  was  the  payee  of  a  promissory 
note,  and  that  he  indorsed  it  to  the  plaintiff  on  account  of  the  debt 
sued  for ;  because,  though  the  promissory  note  is  not  a  security  of 
a  higher  nature  than  the  simple  contract  debt  sought  to  be  reco- 
vered in  the  action  of  assumpsit,  yet  it  gives  the  plaintiff  the 
advantage  of  holding  a  third  person  liable  to  him.  In  this  case 
the  security  was  given  for  the  whole  debt ;  and  this  seems  neces- 
sary to  entitle  tne  party  to  plead  it  in  bar ;  for  where  a  debtor 
had  compounded  with  his  creditors,  giving'  them  the  security  of  a 
third  person  for  payment  of  part  of  me  stipulated  dividend,  it  was 
holden,  that  he  was  not  discharged  upon  payment  of  that  only,  the 
residue  continuing  unpaid  (/)•  And  further,  although  if  creditors 
simply  agree  to  accept  less  from  their  debtor  than  their  just 
demand,  that  will  not  bind  them ;  yet  if,  upon  the  faith  of  such  an 
agreement,  a  third  person  (also  a  creditor)  be  induced  to  become 
surety  for  any  part  of  the  debts,  on  the  ground  that  the  party  will 
be  thereby  discharged,  the  agreement,  though  not  under  seal,  will 
be  binding :  and  a  creditor,  after  the  security  given  has  been  paidy 
cannot  sue  for  the  residue  of  his  demand :  for  that  would  be  a 
fraud  on  the  surety  (ff) . — ^N.  It  did  not  appear,  in  this  case,  that  the 
plaintiff  had  induced  any  of  the  other  creditors  or  the  surety  to  sien 
the  agreement.  But  where  the  plaintiff  and  other  creditors  of  the 
defendants  subscribed  to  resolutions  for  entering  into  a  composition 
deed  with  the  defendants,  upon  their  property  being  assigned  to 
trustees  for  the  payment  of  their  creditors ;  the  defendants  and  their 
trustees  having  refused  to  allow  the  plaintiff  to  come  in  as  a  credi- 
tor under  the  deed ;  it  was  holden  (a),  that  the  plaintiff,  although 
he  had  subscribed  the  resolutions,  might,  notwithstanding,  sue  the 
defendants  for  the  amount  of  his  demand.  If  the  creditors  sign 
an  agreement  to  give  the  debtor  time  for  the  payment  of  their 
respective  deman<£,  and  to  take  his  promissory  notes  for  the 
amount,  they  cannot  sue  for  the  original  cause  of  action,  without 
proving  that  the  agreement  has  been  broken  on  the  part  of  the 

(e)   Watten  Y.  Smitk,  2B.  8c Kd.  SS9.  124;  11  Eaat,  390.     See  also  Bradiey 

(ji)  Wilkimon  y.  Byeri^  1  A.  &  £.  106.  y.   Gregwry,  2  Campb.  383  ;    and  Wood 

ie)  Keartiake  t.  Moryan,  5  T.  R.  513.  y.  Roberh,  2  Stark.  N.  P.  C.  417,  Abbott, 

if)  WtUitrY,  Seabome,  1  Taunt.  526.  C.  J. 
(^)  Stemmam  y.  Magmui,  2  Campb.  (A)  Garrard  y.  Wooluer,  8  Bingb.  258. 
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debtor  (t).  An  accord,  with  matual  promises  to  perform,  is  good, 
though  the  thing  be  not  performed  at  the  time  of  action,  for  the 
party  has  a  remedy  to  compel  the  performance  (h),  ''It  af^ears 
by  a  long  train  of  authorities,  commencing  with  tnat  in  Dyer,  356^ 
that  a  plea  of  accord,  to  be  a  good  plea,  must  show  an  accord 
which  is  not  executory  at  a  future  day,  but  which  ought  to  be 
executed,  and  has  been  executed,  before  action  brought"  (/). 


4.  Infancy, 

4.  Infancy. — The  defendant  mi^  plead  that  he  was  an  infant  at 
the  time  of  making  the  promise  (63).  This  privilege  of  avoiding 
contracts,  which  the  law  confers  on  such  as  enter  .into  them  during 
their  minority,  that  is,  (by  the  law  of  England,)  within  the  age  of 
21  years,  is  a  personal  (m)  privilege,  the  benefit  of  which  must  be 
claimed  by  the  infant,  and  which  cannot  be  exercised  for  him  by 
any  other  person.  The  plea  of  infancy  ought  not  to  be  pleaded  by 
attorney,  but  by  guardian ;  for  an  infant  cannot  appoint  an  attor- 
ney. In  cases  where  the  contract  declared  on  by  the  plaintiff  has 
been  made  with  the  infant  for  necessaries  suitable  to  his  estate  and 
degree,  the  plea  of  infancy  will  not  operate  as  a  bar  to  the  plaintiff's 
demand ;  for  the  law  permits  an  infant  to  bind  himself,  either  by 
simple  c(ftitract,  or  single  biU(»),  for  necessaries  (o),  (viz.)  neces- 
sary meat,  drink,  apparel,  necessary  physic,  proper  instruction,  and 
the  like;  and  an  infant  is  capable  (p)  of  entering  into  a  contract 
not  merely  tor  necessaries  for  ready  money,  but  into  any  reaaonable 
contract  for  necessaries,  although  he  may  have  an  income  allowed 
to  him  sufficient  to  supply  him  with  necessaries.  Hence  it  fre- 
quently becomes  a  question  what  are  necessaries.  In  an  action  for 
goods  sold  and  delivered  (9),  it  i^peared  that  the  goods  in  question 
were  a  livery  for  a  servant  of  the  defendant,  who  was  a  captain  in 
the  army,  and  cockades  for  some  of  the  soldiers  belonging  to  his 

(f)  JBoothbeyy.  Smtden,  3  Cunpb.  175.  C.  920. 

But  see  Ooiiicjf  t.  HiUary,  2  M.  &  S.  (m)  Per  Byre,  C.  J.,  in  Keane  ▼.  Boy. 

122;  and  Reayy.  White,  1  Cr.  &  Mee.  cott,2H.BLblbiandBllenborouyh,CJ.y 

748.  in  Taylor  v.  Croker,  4  Esp.  N.  P.  C.  187. 

{k)  Com.   Dig.  Acedrd,  B.  4.  recog-  (n)  RueeeUy,  Lee,  1  Lev.  8$,  87. 

nized  per  Cftar,  (Unrtvniyhi  ▼.  Cooke,  3  B.  (o)  1  Inst.  172,  a. 

&  Ad.  701.  <p)  Burgharty,  Hall,  4  M.  &  W.  727. 

(0  Per  Tindal,  C.  J.,  deliyering  jndg.  {q)  Hands  v.  Slaney,  8  T.  R.  578. 
ment  in  Bayley  t.  Homan,  3  Bingh.  N. 


(63)  Payment  of  money  into  court  will  not  preclude  a  defendant  from 
availing  himself  of  his  infancy,  becuse  the  money  may  have  been  paid 
into  court  for  necessaries.  Per  Bullet^  J.,  in  Hitchcock  v.  TVson,  2  Esp. 
N.  P.  C.  481,  n. 
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company.  The  defendant  relied  on  his  in&ncy,  insisting  that  the 
goods  in  question  were  not  within  the  description  of  necessaries ; 
the  judge  left  it  to  the  jury  to  consider  whether  the  livery  was  not 
suitable  to  the  degree,  and  the  cockades  a  necessary  expense  inci- 
dental to  his  situation ;  and  the  jury,  being  of  that  opinion,  found 
a  verdict  for  the  plaintiff.  On  a  motion  for  a  new  trial,  Lord 
Kenyan^  C.  J.,  said,  that  the  cockades  could  not  be  considered  as 
necessaries  for  the  defendant,  and  ought  not  to  have  been  included 
in  the  damages ;  but  with  respect  to  the  livery,  he  could  not  say 
that  it  was  not  necessary  for  a  person  in  the  situation  of  defendant 
to  have  a  servant  (64)  ;  and  if  it  was  proper  for  him  to  have  one, 
it  was  necessary  that  the  servant  shoidd  have  a  livery.  The  chief 
justice  added,  that,  however  inclined  he  was  in  general  to  protect 
infants  against  improvident  contracts,  yet  he  thought  this  case 
fell  within  the  fair  liability  which  the  law  imposed  on  infants,  of 
being  bound  for  necessaries,  which  was  a  relative  term,  according  to 
their  station  in  life  (65).  The  rule  for  a  new  trial  was  discharged, 
the  plaintiff's  counsel  agreeing  to  strike  out  the. amount  of  the 
cockades.  All  such  articles  (r)  as  are  purely  ornamental  are  not 
necessary,  and  are  to  be  rejected,  because  they  cannot  be  requisite 
for  any  one,  and  for  such  matters  an  infant  cannot  be  made  respon- 
sible. But  if  they  are  not  of  this  description ;  then  the  question 
arises,  whether  they  were  bought  for  the  necessary  use  of  the 
party,  in  order  to  support  himself  properly  in  the  degree,  state, 
and  station  of  life  in  which  he  movea ;  if  they  were,  for  such 
articles  an  infant  may  be  responsible :  and  it  is  for  the  jury 
to  decide  whether  the  articles  are  of  such  a  description  or  not. 
A  copyhold .  estate  devolved  on  the  defendant  (s),  when  he  was  an 
infant  of  six  years  of  age,  whereupon  he  was  admitted  (66),  and  a 
fine  duly  assessed.  Two  years  after  the  defendant  (who  had  con- 
tinued in  possession  from  the  time  of  his  admission)  came  of  age, 
an  mddntaius  asmmpnt  was  brought  for  the  fine,  which  the  jury 

(r)  Per Pflr*e,  B.,m  Peters  y.  Fleming t  (*)  Evelyn  y.  Chieheater,  3  Bur.  1717. 

6  M.  &  W.  47,  where  plaintiff  recovered      See  stat.  11  Geo.  IV.  and  1  WUl.  lY.  c.  65, 
in  an  action  for  rings,  watck-chain,  &c.  s.  6. 


(64)  See  the  opinion  oi  Haughton,  J.,  2  Roll.  R.  271.  "  If  an  infant 
is  the  owner  of  houses,  it  is  necessary  to  have  them  kept  in  repair,  and 
yet  the  contract  to  repair  them  will  not  bind  the  infant ;  for  no  contracts 
are  binding  on  infants,  except  such  as  concern  their  person.*^ 

(65)  So  in  Ford  v.  Fothergill,  1  Esp.  N.  P.  C.  212,  Lord  Kenyan, 
C.  J.,  said,  that  the  question  of  necessaries  was  a  relative  fact  to  be  go- 
vern^ by  the  fortune  or  circumstances  of  the  infant,  and  that  proof  of 
these  circumstancea  lay  on  the  plaintiff. 

(66)  In  the  report  of  this  case  in  Bull.  N.  P.  154,  it  is  sUted  that 
the  defendant  was  admitted  on  coming  of  age. 
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found  to  be  reasonable.  A  question  was  made  for  the  opinion  of 
the  court,  whether  this  action  would  lie  against  the  defendant,  he 
being  a  minor  at  the  time  of  the  fine  being  assessed.  The  court 
were  of  opinion,  that  the  action  would  well  lie ;  and  Yates^  J.,  said, 
that  if  assumpsit  had  been  brought  against  the  infant  during  his 
minority,  he  diould  have  thought  it  maintainable ;  that  an  infant 
might  contract  for  necessaries,  a  fortiori^  therefore,  for  a  fine  which 
was  due  on  admission,  without  which  the  infant  could  not  have 
received  the  rents  and  profits.  But  in  this  case  it  was  clear  be- 
yond doubt,  for  the  defendant  -had  confirmed  (67)  the  contract  by 
his  enjoyment  of  the  estate  two  years  after  he  came  of  age.  Infancy 
is  a  good  defence  to  an  action  of  assumpsit  on  the  warranty  of  a 
horse  (t). 

Form  of  Replication, — A  replication  in  a  general  form,  that  the 
articles  provided  were  necessaries  suitable  to  the  estate  and  degree 
of  the  defendant  («),  without  stating  how,  or  in  what  manner,  they 
were  necessaries,  will  be  sufficient  to  bar  the  plea  of  infancy.  It  is 
however  essentially  necessary,  that  it  should  appear  on  the  face  of 

(0  Howleti  T.  HatweUf  4  Camp.  118.         («)  Buggint  y.  fftMiium,  Garth.  110. 


(67)  If  goods,  not  necessaries,  are  delivered  to  an  infant,  who  after  full 
age  ratifies  the  contract  by  a  promise  to  pay,  he  is  bound  ;  per  Raymond^ 
C.  J.,  Southerton  v.  Whitlock,  London  Sittings,  Str.  690.  But  see 
Stone  V.  Wythipoll,  Cro.  Eliz.  126,  where  it  was  holden,  that  the  simple 
contract  of  an  infant,  not  being  for  necessaries,  was  merely  void,  and, 
consequently,  that  a  promise  by  his  executor  to  pay  in  consequence  of 
forbearance  was  nudum  pactum:  And  now  by  stat.  9  Geo.  IV.  c.  14, 
s.  5,  no  action  shall  be  maintained,  whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay  any  debt  contracted  during  in- 
fancy, or  upon  any  ratification  after  ftill  age  of  any  promise  or  simple 
contract,  unless  such  promise  or  ratification  be  by  some  writing  signed  by 
tlie  party  to  be  charged  therewith.  Askhurst,  J.,  speaking  upon  this 
point  of  subsequent  promises  by  infants,  in  Cockshott  v.  Bennett ,  2  T.  R. 
766,  seems  to  confine  their  operations  to  securities,  **  A  security  given 
by  an  infant,  which  is  only  voidable^  may  be  revived  by  a  promise  after 
he  comes  of  age.  In  such  case  he  is  bound  in  equity  and  conscience  to 
discharge  the  debt,  though  the  law  could  not  compel  him  to  do  so ;  but 
he  may  waive  the  privilege  of  infancy  which  the  law  gives  him  for  the 
purpose  of  securing  him  against  the  impositions  of  designing  persons  : 
and  if  he  choose  to  waive  his  privilege,  the  subsequent  promise  will 
operate  upon  the  preceding  consideration."  It  is  clear,  that  if  a  bond 
be  given  by  an  inrant  during  his  minority,  for  the  amount  of  a  simple 
contract  debt,  not  for  necessaries,  the  givmg  of  the  specialty  will  so  ex- 
tinguish the  simple  contract  debt  as  not  to  leave  a  sufiicient  consideration 
for  an  express  promise  after  full  age  to  operate  upon,  and  consequently  an 
assumpsit  upon  the  original  cause  of  action  cannot  be  maintained.  Tapper 
V.  Davenant,  3  Keb.  798,  and  Bull.  N.  P.  155. 


ASSUMPSIT.  125 

the  replication,  that  they  were  necessaries /or  the  infant  (68) ;  for 
where  in  assumpsit  against  an  executor  for  a  farrier's  biU,  the 
defendant  pleaded  that  the  testator  was  an  infant  (x),  the  plaintiff 
replied,  that  the  demand  was  for  looking  after  the  infant's  horses, 
and  that  the  work  was  necessary  ybr  the  horses^  on  demurrer,  the 
court  held  that  the  replication  was  bad;  that  it  should. have  been  a 
^neral  replication,  that  the  demand  was  for  necessaries  for  the 
mfant,  and  the  rest  should  have  been  left  to  evidence,  where  the 
circumstances  of  the  defendant's  health  and  fortune  would  be  con- 
sidered :  and  the  court  added,  that  in  this  case,  though  the  work 
might  be  necessary  for  the  horses,  yet  it  did  not  appear  that  the 
horses  were  necessary  for  the  infimt. 

On  a  replication  to  this  effect,  viz.  that  the  defendant,  after  he 
came  of  age,  confirmed  the  promise,  if  the  defendant  rejoins  that 
he  did  not,  after  he  came  of  age,  confirm  the  promise,  it  is  suffi- 
cient for  the  plaintiff  to  prove  tne  promise,  and  the  defendant  must 
prove  infancy  if  he  means  to  take  advantage  of  it,  because  it  will  be 
presumed,  that  a  person  who  contracts  is  of  a  proper  age  to  con- 
tract, until  the  contrarv  be  shown  (y).  A  replication  of  a  new  pro- 
mise, after  the  defendant  came  of  age,  must  be  supported  bv 
evidence  of  an  express  promise ;  payment  of  part  of  the  plaintiff  s 
demand  is  not  in  this  case  tantamount  to  evidence  of  a  new  pro- 
mise to  pay  the  remainder,  as  it  is  to  take  a  case  out  of  the  statute 
of  limitations.  Per  Kenyony  C.  J.,  in  Thrupp  v.  Fielder^  2  Esp.  N. 
P.  C.  628.  The  promise  also  must  be  voluntary,  and  not  ex- 
torted from  the  party  under  the  terror  of  an  arrest.  Per  Lord 
Alvanley^  C.  J.,  Harmer  v.  Killing^  5  Esp.  N.  P.  C.  102.  And 
now  by  stat.  9  Geo.  IV.  c.  14,  s.  5,  (Lord  Tenterden's  act,)  the 
promise  or  ratification  miist  be  made  by  some  writing  signed  by  the 
party  to  be  charged  therewith.     See  ante^  n.  67,  p.  124. 

Contracts  entered  into  by  infants  for  the  maintenance  of  their 
trade  are  not  binding  on  them.  This  rule  has  been  established  for 
the  protection  of  infants  against  improvident  acts,  and  that  they 
may  not  incur  losses  by  trading.  Assumpsit  for  goods  sold  {z) : 
plea  infancy ;  replication,  that  i£e  defendant  bought  the  goods  pro 
necessario  victu  et  apparatu  et  ad  manutentionem  familice  siub  : 

(x)  C!awe$  t.  Brooke,  Str.  1101 ;  8.  C  649,  reoog.  in  Hartkif  t.  Wharton,  3  P. 

bj  the  Dime  of  Brooke  y.  Crowee,  Andr.  &  D.  529. 

277.  {z)  fFkiitinghtmy, jam,  Cro.JwoA94. 

(y)  Borthwiek  t.  Carruthen,  1  T.  R. 


(68)  Necessaries  for  an  infant's  wife  are  necessaries  for  him ;  but  if  pro- 
vided in  order  for  the  marriage,  he  is  not  chargeable,  though  she  uses  them. 
Turjier  v.  Trisbyy  per  Pratty  C.  J.,  London  Sittinp,  E.  5  G.  I.  Str.  168. 
If  an  in&nt  contract  for  the  nursing  of  his  lawful  child,  this  contract  is 
good,  and  shall  not  be  avoided  by  in^cy,  no  more  than  if  ha  had  con- 
tracted for  his  own  aliment  or  erudition.     Bacon,  Max.  18. 
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rejoinder,  that  the  defendant  kept  a  mercer's  shop,  and  bought  the 
goods  in  question  to  sell  again.  On  demurrer,  the  court  were  of 
opinion,  that  this  buying  by  the  iniant,  though  for  the  maintenance 
of  his  trade,  by  which  he  gained  his  living,  should  not  bind  him  (69). 
So  where  the  plaintiff  declared  against  the  defendants  being  mer- 
chants (a)  according  to  the  custom  of  merchants,  upon  a  bill  of 
exchange  drawn  by  the  defendants ;  one  of  the  defendants  (70) 
pleaded  infancy.  On  demurrer,  the  plea  was  holden  good,  for  the 
infant  was  a  trader,  and  the  bill  was  drawn  in  the  course  of  trade, 
and  not  for  any  necessaries.  But  it  was  holden,  that  an  infant 
cannot  bind  himself  even  for  necessaries  by  his  acceptance  of  a  bill 
of  exchange  (b).  So  if  an  infSuit  is  living  under  the  roof  of  his 
parent,  who  provides  every  thinff  which  in  his  judgment  appears  to 
be  proper,  the  infant  cannot  bmd  himself  to  a  stranger,  even  for 
such  articles  as  might  under  other  circumstances  be  deemed  neces- 
saries (c).    And  in  one  case  (d)^  where  an  infant  during  lus  resi- 

(a)  Williami  y.  W*  H.  and  R,  Harris  riiudU  ▼.  Grevile,  Somerset  Sam.  Am. 
mm,  Carth.  160.  1810,  MS. ;  Deale  t.  Leave,  C.  B.  Lon- 

(b)  WUliamum  t.  WatU,  1  Campb.  don  Sittings  after  H.  T.  51  G.  III.  Sir  /. 
552.  Matufidd,  C.  J.,  S.  P.  MS. 

(c)  Per  G(nad,J.,Bainbridffe\,Pieker-  (d)  Fordy,  FothergUl,  Peake's  N.  P.  C. 
ing,  2  Bl.  R.  1325  ;  per  Bajfley,  J.,  Bor-  229 ;  1  Esp.  N.  P.  C.  211,  8.  C. 

(69)  So  in  Why  wall  v.  Champion^  Str.  1083,  it  was  ruled  by  Lee^  GL 
J.,  that  tobaccoes  sent  to  the  defendant,  who  had  set  up  a  shop  in  the 
country,  could  not  be  recovered  for  as  necessaries,  the  defendant  appear- 
ing to  be  an  infant ;  for  the  law  would  not  suffer  him  to  trade,  which 
might  be  his  undoing.  So  where  in  an  action  for  work  and  labour,  to 
which  the  defendant  pleaded  infancy*,  it  appeared  that  the  plaintiff  was  a 
writing  painter,  and  the  defendant  a  painter  and  glazier,  and  the  work 
done  by  the  plaintiff  was  painting  and  gilding  letters  for  the  defendant's 
customers ;  Lord  Kenyon^  C.  J.,  said,  the  law  would  not  allow  an  infant 
to  trade,  therefore  an  action  could  not  be  maintained  against  him  for  work 
done  in  the  course  of  it.  I  am  not  aware  of  any  decision  at  variance  with 
the  preceding,  except  an  anonymous  case  in  Buller's  Nisi  Prius,  154, 
where  it  is  stated  that  Mr.  Baron  Clarke^  in  an  action  before  him,  where 
the  defendant  gave  his  non-age  in  evidence,  it  appearing  he  h^^i  been  set 
up  in  a  farm,  and  bought  the  sheep  of  the  plaintiff  in  the  way  of  farming, 
directed  the  jury  to  give  a  verdict  for  the  plaintiff,  and  said  he  thought 
the  law  ought  not  to  put  it  into  the  power  of  infants  to  impose  upon  the 
rest  of  the  world. 

(70)  Where  an  action  is  brought  against  partners,  and  one  of  them 
pleads  infiemcy,  the  plaintiff  ought  not  to  enter  a  nolle  prosequi  as  to  the 
mfant,  and  proceed  against  the  others,  for  if  he  does  he  will  be  nonsuited. 
The  proper  method  in  this  case  is  to  discontinue  the  first  action,  and  pro- 
ceed de  novo  against  the  other  partners.  Jaffray  v.  Fairbain  and  others, 
5  Esp.  N.  P.  C.  47.  Per  Lord  Ellenborough^  C,  J.,  recognizing  Chan" 
dler  V.  Parkes,  3  Esp.  N.  P.  C.  76,  per  Kenyon,  C.  J.,  S.  P. 

«  DUk  T.  Keiffhley,  2  Etp.  N.  P.  C.  480. 
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denoe  at  a  coffee-house  contracted  a  debt  with  a  tailor  for  wearing 
apparel.  Lord  Kenyon  expressed  an  opinion  that  it  was  the  duty  of 
the  tradesman  to  inquire  into  the  situation  of  the  infant,  and  to 
learn  from  the  parent  whether  the  infant  was  in  want  of  the  articles 
ordered,  or  not ;  and  unless  the  tradesman  could  show  that  he  had 
made  such  inquiry,  he  was  not  entitled  to  recover.  But  although 
it  is  prudent  in  a  tradesman  to  make  such  an  inquiry,  he  is  not 
bound  to  make  it  by  any  inflexible  rule  of  law  («),  nor  is  it  a  condi- 
tion precedent  to  his  right  to  recover ;  and  the  party  who  orders 
the  goods  may  give  such  an  i^ipearance  to  things  as  to  render  in* 

2uiry  unnecessary  (f) :  thus,  where  an  infant  drove  to  the  plaintiff's 
hop  accompanied  by  her  mother,  who  waited  in  the  carriage  while 
the  daught^  purchsjBed  some  goods,  some  of  which  she  took  home 
in  the  carriage,  and  others  were  delivered  at  the  hotel  where  the 
mother  and  daughter  resided;  it  was  holden(9),  that  the  jury 
might  fairly  infer  that  the  whole  had  come  under  the  mother's  in- 
q>ection,  and  that  it  was  not  necessary  that  the  shopman  should 
ask  the  mother  whether  die  sanctioned  by  her  words  what  she 
sanctioned  by  her  conduct.  In  an  action  for  goods  sold  to  an 
in£Emt,  the  issue  being  necessaries,  if  any  part  of  the  articles  proved 
to  have  been  furnished  to  the  defendant,  may  fall  within  the  descrip^ 
tion  of  necessaries,  the  evidence  ought  to  be  left  to  the  jury  (A). 
Infancy  is  a  good  bar  to  an  action  for  money  lent,  although  the 
infant  has  expended  the  money  in  the  purchase  of  necessaries.  In 
debt  upon  a  single  bill,  the  defendant  pleaded  his  infancy  (t) ; 
plaintiff  replied,  that  it  was  for  necessaries,  viz,  part  for  clothes 
and  part  money  lent  for  necessary  support  at  the  university.  Re- 
joinder, that  the  money  was  lent  defendant  to  spend  at  pleasure, 
traversing  that  it  was  lent  for  necessaries,  and  issue  thereupon  was 
found  for  plaintiff,  who  had  judgment  in  C.  B.,  which  was  reversed 
on  error  in  B.  R. ;  and  Parker^  C.  J.,  said,  that  an  infant  might 
buy  necessaries,  but  he  could  not  borrow  money  to  buy,  for  he 
might  misapply  the  money,  and  therefore  the  law  would  not  trust 
him  but  at  the  peril  of  the  lender,  who  must  lay  it  out  for  him,  or 
see  it  laid  out,  and  then  it  was  his  providing,  and  his  laying  out  so 
much  money  in  necessaries  for  him  (71).     If  the  action  against  an 

(e)  Brayhaw  ▼.  JBo/on,  5  Bingh.  N.  C.  (g)  Dalton  ▼.  Gib,  ubi  tup, 

231.  (A)  Maddox  ▼.  MiUer,  1  M.  &  S.  738. 

if)  Per  Tmdal,  C.  J.,  in  Dalton  t.  (t)  Sarle  t.  Peale,  Salk.  386. 
Oib,  5  Bingk.  N.  C.  199. 


(71)  In  Darby  v.  Boucher,  Salk.  279,  a  qaestion  was  made,  whether, 
in  the  case  of  money  lent  to  an  infant,  who  employs  it  in  paying  for  neces- 
saries, the  infant  was  liable,  and  Holt,  C.  J.,  was  of  opinion  that  he  was 
not ;  for  it  was  upon  the  lending  that  the  contract  must  arise,  and  after 
that  time  there  could  not  be  any  contract  raised  to  bind  the  infant,  because 
after  that  he  might  waste  the  money ;  and  the  infant's  applying  it  after- 
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infant  be  grounded  on  a  contract,  th^  plaintiff  cannot  convert  it  into 
a  tort,  so  as  to  charge  the  infant.  ^^  If  one  deliver  goods  to  an 
infant  on  a  contract  (ft),  knowing  him  to  be  an  infant,  the  infant 
shall  not  be  charged  for  them  in  trover  and  conversion ;  for  the  law 
will  not  permit  a  plaintiff,  by  changing  the  form  of  action,  to  vary 
the  liability  of  the  in&nt.^^  Hence,  whatever  be  the  form  of  the 
action  which  is  commenced,  if  the  act  done  bv  the  infant  is  the 
fomidation  of  an  assumpsit,  the  plea  of  infancy  will  be  a  good  bar :  as 
where  an  infant  hired  a  mare  oi  the  plaintiff  to  go  a  journey,  in  the 
course  of  which  the  mare  was  strained  (/).  The  plaintiff  having 
declared  against  the  infant  for  this  injunr  in  tort,  he  pleaded  in- 
fancy, which  on  demurrer  was  holden  a  good  plea ;  and  Lord  Kenyon^ 
C.  J.,  said,  that  if  it  were  in  the  power  of  a  plaintiff  to  convert  that 
which  arises  out  of  a  contract  into  a  tort,  there  would  be  an  end  of 
that  protection  which  the  law  affords  to  infants.  Lord  Mansfield, 
indeed,  frequently  said,  that  this  protection  was  tq  be  used  as  a 
shield,  and  not  as  a  sword ;  therefore,  if  an  infant  commit  slander, 
God  forbid  that  he  should  not  be  answerable  for  it  in  a  court  of 
justice.  But  where  an  infant  has  made  an  improvident  contract 
with  a  person,  who  has  been  wicked  enough  to  contract  with  him, 
such  person  cannot  resort  to  a  court  of  law  to  enforce  such  con- 
tract ;  and  the  words  ^^  wrongfully,  injuriously,  and  maliciously," 
introduced  into  the  declaration,  cannot  vary  this  case  (72).    A 

{k)  1  Sid.  129,  Makhy  ▼.  Scott.  (I)  Jenninff$  ▼.  Rimdall,  8  T.  R.  335. 


wards  for  necessaries  would  not  by  matter  ex  post  facto  entitle  the  plain- 
tiff to  an  action ;  for,  as  was  observed  by  the  court  in  Earle  v.  Peale^  10 
Mod.  67,  the  law  does  not  recognize  any  contracts  except  such  as  are 
good  or  bad  at  the  time  when  they  were  made,  and  their  nature  cannot  be 
altered  by  any  subsequent  contingency.  So  in  Probart  v.  Knouthy  2 
£sp.  N.  P.  G.  472,  n.,  where,  to  an  action  for  money  lent,  the  defence 
was  infancy ;  Buller,  J.,  would  not  permit  the  plaintiff  to  give  in  evidence, 
that  the  money  lent  was  laid  out  in  the  purchase  of  necessaries.  But  it  is 
otherwise  in  equity ;  for  if  one  lends  money  to  an  infant  to  pay  a  debt  for. 
necessaries,  and  in  consequence  thereof  the  infant  does  pay  the  debt,  in 
equity  the  infant  is  liable,  for  there  the  lender  of  the  money  stands  in  the 
place  of  the  person  paid,  viz.  the  creditor  for  necessaries,  and  shall  recover 
m  equity  as  the  otner  should  have  done  at  law.  Per  Cur.  Marlow  v. 
Pitjieldy  1  P.  Wms.  658.  The  same  rule  of  equity  holds  with  respect  to 
money  lent  to  a  feme  covert,  and  afterwards  applied  to  her  use  for  neces- 
saries.   See  post,  tit.  **  Baron  and  Feme,"  s.  4. 

(72)  As  in  the  cases  of  contract  where  the  law  has  protected  the  infant 
against  his  liability,  he  cannot  be  prejudiced  by  the  form  of  action  in 
which  he  is  sued ;  so  in  cases  ex  delicto ,  where  he  is  responsible,  he  cannot 
derive  any  advantage  from  it.  In  Bristow  v.  Eastman,  1  £sp.  N.  P.  C. 
172,  Kenyon,  C.  J.,  was  of  opinion,  that  money  had  and  received  would 
lie  against  the  defendant,  to  recover  money  which  he  had  embezzled. 
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single  bill  given' (m)  by  an  infant  for  the  amount  of  necessaries  is 
binding  on  him,  but  a  bond  in  double  the  amount  (n)  is  not.  So 
an  account  stated  of  monies  due  for  necessaries  will  not  lie  against 
an  infant  (o),  the  law  not  giving  an  infant  credit  for  accurate  com- 
putation, nor  can  he  a^ree  to  any  such  account.  A  warrant  of 
attorney  given  by  an  infant  is  absolutely  void  (p),  and  the  court 
will  not  confirm  it,  though  the  infant  appear  to  have  given  it  (knoW'- 
ing  that  it  was  not  valicQ  for  the  purpose  of  coUusion ;  for  such  acts 
of  an  infant  as  are  only  voidable  are  allowed  in  equity  to  be  con- 
firmed, but  not  such  as  are  actually  void.  An  infant  cannot  be 
bound  by  a  submission  to  arbitration  (q). 


5.  Payment :  and  herein  of  Payment  of  Money  into  Court, 

6.  Payment. — To  an  action  of  assumpsit  the  defendant  may  plead   ^i^^^U*^  J 
matter  of  dischiurge  ex  postfojcto^  as  payment  before  action  brought. -^J**^  ^-  ^-^ , 
This  defence  might  have  been  given  in  evidence  under  the  general  ^jj^'  /  jjfT^ 
issue,  but  must  now,  under  the  new  rules,  (H.  T.  4  Will.  fV.)  be  /  •       >a 

qiecially  pleaded. 

By  Bi^.  T.  T.  1  Vic.  (r),  payment  shall  not,  in  any  case,  be 
allowed  «r  be  given  in  evidence  in  reduction  of  damages  or  debt, 
but  shall  be  pleaded  in  bar. 

In  any  case  («)  in  which  the  plaintiff  (in  order  to  avoid  the  ex- 
pense of  a  plea  of  payment)  shall  have  given  credit  in  the  parti- 
culars of  his  demand  for  any  sum  of  money  therein  admitted  to 
have  been  paid  to  the  plaintiff,  it  is  not  necessanr  for  the  defendant 
to  plead  the  payment  of  such  sum.  But  this  rule  does  not  apply  to 
cases  where  the  plaintiff,  after  stating  the  amount  of  his  demand, 
states  that  he  seeks  to  recover  a  certain  balance  without  giving 
credit  for  any  particular  sum. 

Payment  may  be  pleaded  generally  {t)  to  all  the  counts  of  a  de- 

(m)  RuneU  t.  Lee,  1  Lev.  86,  87.  (p)  Smmdereon  t.  Marr,  1  H.  Bl.  75. 

(a)  Ayliffy.  Arehdale,  Cro.  Eliz.  920.  (q)  Anon.  B.  R.  HU.  55  Geo.  III. 

See  also  1  Inst.  172,  a.  (r)  4  Bingb.  N.  C.  816 ;  3  N.  &  P.  380 ; 

(o)  2  Roll.  Rep.  271,  and  TYueman  y,  8  A.  &  E.  280 ;  4  M.  &  W.  4. 

Hwret,  1  T.  R.  40.     See  also  IngUdew  t.  (•)  R.  O.  T.  T.  I  Vict,  vhi  tup. 

JDom^Uu,  2  stark.  N.  P.  C.  36.  (/)  Beeeleyy,  DoUey,  6  Bingh.  N.C.  37. 

notwithstanding  the  infancy  of  the  defendant,  on  the  ground  that  infants 
were  liable  to  actions  ex  delicto,  though  not  ex  contractu ;  and  though 
the  action  for  money  had  and  received  was  in  form  an  action  ex  contractu^ 
yet  in  this  case  it  was  in  substance  an  action  ex  delicto ;  that  if  trover 
had  been  brought  for  the  property  embezzled,  infancy  would  not  have 
been  a  defence :  and  as  the  object  of  the  action  for  money  had  and  re- 
ceived was  the  same,  he  thoilght  the  same  rule  of  law  ought  to  apply,  and 
therefore  that  infancy  ought  not  to  be  a  bar. 

VOL.  I.  K 
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daration ;  and  if  the  plea  contaiiiB  an  allegation  that  the  fiayment 
was  made  after  the  cause  of  action  accnied,  it  is  immaterial,  that 
the  day  actually  specified  was  before  the  cause  of  action  accrued. 

Where  a  plaintiff  gives  credit  in  his  particulars  of  demand  for 
payments,  whether  made  before  or  after  action  brought,  and  goes 
only  for  the  balance,  a  plea  of  payment  is  to  be  taken  as  pleaded  to 
such  balance ;  and  if  the  defendant  proves  payments  to  that  amount, 
independently  of  the  sums  credited  in  the  particulars,  he  is  en- 
titled (u)  to  a  verdict. 

Where  a  defendant  pleads  (x)  payment  of  a  sum,  he  may,  upon 
affidavit  that  the  plaintiff  cannot  safely  go  to  trial  without  the  par- 
ticulars of  the  payment,  be  compelled  to  furnish  them. 

A  person  who  is  indebted  to  another  on  several  accounts,  may, 
at  the  time  of  payment^  ^PP^y  ^^  money  to  whichever  account  he 
thinks  proper ;  and  his  election  so  to  do  may  either  be  expressed, 
or  may  be  inferred  from  the  circumstances  of  the  transaction  {y) ; 
but  if  the  party  paying  does  not  make  such  election,  the  receiver 
may  apply  it  as  he  pleases  {z)  (73) ;  and  the  better  opinion  seems 
to  be,  that  the  application  may  be  made  by  the  receiver  at  any 
time  (a). 

A  creditor  receiving  money,  without  any  specific  appropriation 
by  the  debtor,  will  be  permitted  in  a  court  of  law  to  ascribe  the 
receipt  to  the  discharge  of  a  prior  and  purely  equitable  debt  (ft), 
and  sue  him  at  law  for  a  subsequent  legal  debt.  But  where  one 
demand  arises  out  of  a  lawful  contract,  and  another  out  of  an 
unlawful  contract,  the  law  (c)  will  appropriate  a  payment  not 
specifically  appropriated  to  the  lawful  contract.  A  party,  however, 
to  whom  two  sums  are  due,  the  one  for  spirituous  uquors  supplied 
in  quantities  not  amounting  to  20«.  at  a  time,  the  other  for  meat, 
&c.,  may  apply  {d)  payments  made  generally,  to  the  account  for 
spirituous  liquors. 


(«)  Eiutwiei  r.  Harmon,  6  M.  & W.  13. 

(x)  Ireland  t.  J^onyuanf  4  Bingh. 
N.  C.  716. 

(y)  Newmareh  ▼.  Clay,  14  East,  239, 
agreed  per  Car.  Petert  ▼•  Andenon,  5 
Taunt.  696  ;  Shaw  t.  Ptc/on,  4  B.  &  C. 
715. 

(r)  Bot9«tT.2>ifMf,B.R.M.116eo.n. 
Andr.  55 ;  Goddard  t.  Omt,  Str.  1194. 
See  2  Vem.  607,  S.  P.,  per  Ld.  Cmop, 
Ch.,  and  Peierw  v.  Andenoi^  5  Taunt. 


596 ;  Hall  v.  Wood  and  Wife,  before 
Jjord  Mangfield,  C.  J.,  Middlesex  Sittings, 
Hil.  1785 ;  S.  P.,  14  East,  243,  n. 

(a)  MilU  T.  Fowkee,  5  Bingb.  N.  C. 
455.  See  also  Devaifnee  v.  Noble,  1  Me- 
rivale,  606,  7. 

(b)  Boeanquei  t.  Wraif,  6  Taunt.  597. 
ie)  Wright  y.  Lainff,  33r  &  C.  165. 
{d)  Crviekehanke  t.  Roee,  1  Moody  & 

Rob.  100 ;  PkUpoit  t.  Jonoi,  2  Ad.  & 
EU.  41.  S.  P. 


(73)  The  defendant  owed  money  on  two  bonds,  and  paid  money  on 
account,  but  gave  no  directions  to  which  he  would  have  it  applied ;  and 
upon  a  case  reserved,  it  was  determined/that  the  plaintiff  had  the  election. 
Bloss  V.  Cutting,  cited  in  2  Str.  1194. 
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'^  It  seems  most  consistent  with  reason,  that  where  payments  are 
made  upon  one  entire  aeeowit,  such  payments  should  be  considered 
in  discharge  of  the  earlier  items/^  Per  Bayley^  J.,  Bodenham 
V.  Purchas^  2  B.  &  A.  45.  '*  In  the  case  of  a  banking-account, 
there  is  no  room  for  any  other  appropriation  than  that  which 
arises  firom  the  order  in  which  the  receipts  and  payments  take 
place,  and  are  carried  into  account.  Presumably  it  is  the  first 
sum  paid  in  that  is  first  drawn  out.  It  is  the  first  item  on  the 
debit  side  of  the  account,  which  is  discharged  by  the  first  item  on 
the  credit  side.  The  appropriation  is  made  by  the  very  act  of 
setting  the  two  items  against  each  other."'  Per  Sir  W,  Grants 
M.  R.,  ClaytovLS  case,  1  Mer.  572.  See  Airther  on  this  subject 
Devaynes  v.  Noble,  1  Mer.  608 ;  Pease  v.  Hurst.  10  B.  &  C. 
122 ;  and  Taylor  v.  Kymer,  3  B.  &  Ad.  S33,  where  the  court 
thought  the  rule  laid  down  in  Devaynes  v.  Noble  did  not  apply. 
See  Ihmlinson  v.  Copland^  2  Clarke  &  Finelly,  App.  Cas.  681 ; 
WiUiams  v.  Griffith,  6  M.  &  W,  300. 

There  can  be  no  appropriation  (e)  by  the  receiver,  where  the 
debtor  has  not  had  tne  means  or  opportunity  of  exercising  any 
election  as  to  the  application. 

Security  having  been  given  by  a  surety  for  goods  to  be  supplied 
to  his  pnncipal,  and  not  in  respect  of  a  previously  existing  debt, 
goods  were  subsequently  supplied,  and  payments  were  from  time  to 
time  made  bv  the  principal,  in  respect  of  some  of  which  discount 
was  allowed  mr  prompt  payment ;  it  was  holden,  that  it  was  to  be 
inferred  in  favour  of  the  surety  that  all  these  payments  were 
intended  in  liquidation  of  the  latter  account  (/). 

The  mere  production  of  a  bill  of  exchange  from  the  custody  of 
the  acceptor  is  not  presumptive  evidence  of  payment,  unless  it  be 
shown  that  the  bill  was  once  in  circulation  after  bein?  accepted  (g). 
Nor  is  payment  to  be  presumed  from  a  receipt  indorsed  on  the  bill, 
unless  it  can  be  shown  that  the  receipt  is  in  the  handwriting  of  a 
person  entitled  to  demand  payment  (A).  Where  defendant  being 
mdebted  to  plaintifis  for  goods  sold,  and  C.  being  indebted  to 
defendant,  plaintiffi^  with  consent  of  defendant,  drew  a  bill  on  C. 
payable  at  two  months,  which  C.  accepted,  but  afterwards  dis- 
nonoured;  it  was  holden  (t),  that  defendant  was  not  entitled  to 
notice  of  the  dishonour,  his  name  not  being  on  the  bill,  and  that 
the  bill  was  not  to  be  esteemed  a  complete  payment  of  the  debt, 
under  stat.  3  &  4  Ann.  c.  9,  s.  7.  In  this  case  the  person  insisting 
on  the  want  of  presentment  was  not  a  party  to  tne  bill.  In  an 
action  for  the  price  of  goods,  it  appeared  that  the  goods  were  sold 

(«)  Walter  t.  Lae^f  1  Man.  &  6r.  70 ;  (§/)  Pfiel  t.  Vanbatmberg,  2  Campb. 

poH,  tit.  "  Attorney."  439. 

(/)  Mmryait9ir.  White,  2  Stark.  N.  P.  (A)  8.  C, 

C.  101»  Lord  BlUnbarough,  C.  J.  (i)  Swinyard  y.  Bowet,  5  M.  &  S.  62. 

k2- 
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in  the  morning  at  York,  on  Saturdw,  the  lOth  Dec.  1825,  and 
on  the  same  day,  at  S  o'clock  in  the  afternoon,  the  vendee  delivered 
t^o  the  vendor,  as  and  for  payment  of  the  price,  promissory  notes  of 
the  bank  of  D.  &  Co.  at  Huddersfield,  payable  to  bearer  on 
demand.  D.  &  Co.  had  stopped  payment  on  the  same  day  at 
11  o'clock  in  the  morning,  and  never  afterwards  resumed  their 
pa}iiients ;  but  neither  of  the  parties  knew  of  the  stoppage,  or  of 
the  insolvency  of  D.  &  Co.  The  vendor  never  circulated  the 
notes,  or  presented  them  to  the  bankers  for  payment;  but  on 
Saturday,  the  17th  December,  he  required  the  vendee  to  take 
back  the  notes,  and  to  pay  him  the  amount,  which  the  vendee 
refused.  It  was  holden,  that  the  vendor  was  guilty  of  laches  in 
not  giving  notice  to  the  vendee  of  non-payment  and  insolvency  of 
the  bankers  within  a  reasonable  time ;  and  consequently  that  the 
notes  operated  as  a  satisfaction  (k)  of  the  debt.  The  rule  as  to 
all  negotiable  instruments  is,  that  if  they  are  taken  in  payment  of 
a  pre-existing  debt,  they  operate  as  a  discharge  of  that  debt,  unless 
the  party  who  holds  the  instruments  does  all  that  the  law  requires 
to  be  done  in  order  to  obtain  payment  of  them  (/).  It  is  per- 
fectly clear,  that  a  bill  of  exchange  will  operate  as  a  satisfaction 
of  a  preceding  debt,  if  the  holder  makes  it  his  own  by  laches, 
as  by  not  presenting  it  for  payment  when  due  (m).  So  where 
the  vendor  of  goods,  having  been  paid  for  them  by  a  bill  drawn 
by  the  vendee  on  a  third  person,  after  the  bill  had  been  accepted, 
altered  it  in  a  material  part,  viz.  the  time  of  payment ;  it  was 
holden  (n),  that  the  vendor  thereby  made  the  bill  his  own  as 
against  the  vendee,  and  caused  it  to  operate  as  a  satisfaction  of  the 
debt  for  which  it  was  originally  given.  An  order  on  a  banker  to 
give  credit  on  a  future  day  is  not  payment  (o)  until  the  day 
arrives. 

Where  the  holder  of  a  bill  of  exchange,  upon  its  being  dis- 
honoured, received  part  pajrment,  and  for  the  residue  another  bill 
of  exchange  drawn  and  accepted  by  persons  not  parties  to  the 
original  biU,  and  afterwards  sued  the  drawer  and  acceptor  upon  the 
original  bill :  it  was  holden  (p),  that  it  was  sufficient  for  him  to 
prove  presentment  of  the  substituted  bill  to  the  acceptor  for  pay- 
ment, and  that  it  was  dishonoured,  without  proving  that  he  gave 
notice  of  the  dishonour  to  the  drawer  of  the  substituted  bill.  If  a 
creditor  refer  a  third  person  to  his  debtor  for  payment,  intending 
the  third  person  to  take  payment  in  money,  and  the  third  person, 

(k)  Camidge  t.  Allenby,  6  B.  &  C.  (n)  Alderton  t.  Langdale,  3  B.  &  Ad. 

373.     See  Rogen  t.  Lmiiford,  1  Cr.  &  660. 

M.  637;  3  Tyrw.  654.  (o)    Pedder  and  otktr$  y.    JVati  tmd 

'    (/)  Per   Bayiey,    J.,   in    Camidge  v.  .another^  B.  R.  H.  36  Geo.  III.,  L.  P.  B. 

Altenby,  6  B.  &  C.  382.  98,  Dampier  MSS.,  L.  I.  L. 

(m)  Per  Lord  Tenterden,  C.  J.,  3  B.  (p)  BUhop  yr.Rowe,  3  M.  &  S.  362. 
&  Ad.  663. 
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instead  of  taking  payment  in  money,  takes  payment  in  toy  other 
way,  he  does  it  at  his  peril  (q).  Although  a  creditor  has  a  right  (r) 
to  insist  on  payment  to  himself  or  his  appointee,  yet  having 
once  given  an  order  for  the  payment  of  his  debt  to  a  third  person, 
he  has  no  right  to  revoke  tnat  order,  provided  there  be  a  pledge 
by  the  person  to  whom  the  authority  is  given  that  he  will  pay  the 
debt  according  to  the  authority.  In  an  action  (s)  for  goods  sold, 
a  witness  cannot  be  called  for  the  defence  to  prove  that  the 
defendant  has  paid  the  amount  to  him,  (either  as  agent  for  the 
plaintiff  or  in  his  own  right,)  if  it  appear  that  he  obtained  the 
payment  under  such  circumstances,  that  in  the  event  of  the  plain- 
tiff's recovering,  the  witness  would  be  liable  to  the  defendant,  not 
only  for  the  sum  so  recovered,  but  also  for  the  costs  of  the  cause  as 
damages  resulting  from  the  witness's  deceit. 

When  the  defendant  pleads  that  he  paid,  and  plaintiff  accepted 
monies  in  full  satisfaction,  a  replication  alleging  that  the  plamtiff 
did  not  accept  the  monies  in  lull  satisfaction,  puts  the  payment 
as  well  as  the  acceptance  in  issue  (t). 

Payment  of  Money  into  Court. — By  stat.  8  &  4  Will.  IV.  c.  42, 
8.  21,  it  shall  be  lawful  for  the  defendant  in  all  personal  actions, 
(except  actions  for  assault  and  battery,  false  imprisonment,  libel, 
slander,  malicious  arrest  or  prosecution,  criminal  conversation,  or 
debauching  plaintiff's  daughter  or  servant,)  by  leave  of  any  of  the 
superior  courts  where  such  action  is  pending,  or  a  judge  of  any  of 
the  said  superior  courts,  to  pay  into  court  a  sum  of  money  by  way  of 
compensation,  in  such  manner  and  under  such  regulations,  as  to  the 
payment  of  costs  and  the  form  of  pleading,  as  the  said  judges, 
or  such  eight  or  more,  shall  by  rule  direct.  By  R.  G.  T.  T. 
I  Vict,  (tt),  when  money  is  paid  into  court,  such  payment  shall  be 
pleaded  in  all  cases,  and,  as  near  as  may  be,  in  the  following  form, 
ntutatis  mutandis : — 

The  day  of 

defendant,  by  his  attorney,  [or,  in  person, 

A.  B.  )  ^c]  says,  [or  in  case  it  be  pleaded  as  to  part  only^ 
add  ^^  as  to  ^  ,  being  part  of  the  sum  in  the  declaration,  or 
count  mentioned,^  or  *^  as  to  the  residue  of  the  sum  oi  £  ], 
that  the  plaintiff  ought  not  further  to  maintain  his  action, 
because  the  defendant  now  brings  into  court  the  sum  of  £  , 
ready  to  be  paid  to  the  plaintiff;  and  the  defendant  further 
says,  that  the  plaintiff  has  not  sustained  damages,  [or,  in  actions 
of  debt^  that  he  never  was  indebted  to  the  plaintiff,]  to  a  greater 
amount  than  the  said  sum  of,  &c.,  in  respect  of  the  cause  of  action 

(q)  Vet  Barley,  J,,ij;x8mUhr.  Ferrand,  (t)  Larbalutier  v.  Clark,  1  B.  &  Ad. 

7  B  &  C  24  899* 

(r)  Hodg»on  ▼.  Anderwn,  3  B.  &  C.  (0  Ridley  t.  Tindall,  7  A.  &  B.  134. 

842,  recognized  hjAlderwn,  J.,  in  CWw-  (»)  4  Bingb.  N.  C.  814  ;  3  Nev.  &  P. 

f9Qt  f.  Oumey,  9  Bingh.  372.  380  j  8  A.  &  E.  278  ;  4  M.  &  W.  2. 
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in  the  declaration  mentioned,  [or  *^m  the  introduotory  part  of  this 
plea  mentioned],  and  this  he  is  ready  to  verify;  wherefore  he 
prays  judgment  if  the  plaintiff  ought  further  to  maintain  his  acticHi 
thereof. 

In  assumpsit  (or),  for  breach  of  an  agreement  to  keep  premises  in 
repair,  the  court  would  not  allow  defendant  to  pay  money  into 
court  as  compensation  under  the  foregoing  statute,  upon  pleas  of 
pajrment  of  money  into  court  and  of  tender. 

Pajrment  of  money  into  court  (y),  where  the  action  is  brought 
on  a  general  indebitatus  assumpsit  against  two,  is  an  admission 
by  the  parties  that  they  are  jomtly  hable  to  the  extent  of  the 
sum  paid  into  court,  but  no  further. 

Proceedings  by  Plaintiff  after  Payment  of  Money  into  Court, — 
By  R.  G.  T.  T.  1  Vic.  (z%  the  plaintiff,  after  delivery  of  a  plea  of 
payment  of  money  into  court,  snail  be  at  liberty  to  reply  to  the 
same  by  accepting  the  sum  so  paid  into  court  in  full  'satisfaction 
and  discharge  of  the  cause  of  action  in  respect  of  which  it  has  been 
paid  in ;  and  he  shall  be  at  liberty,  in  that  case,  to  tax  his  costs 
of  suit,  and  in  case  of  non-payment  thereof,  witiiin  48  hours,  to 
sign  judgment  for  his  costs  of  suit  so  taxed ;  or  the  plaintiff  may 
reply  ^^  that  he  has  sustained  damages  (or,  that  the  defendant  was 
and  is  indebted  to  him,  as  the  case  may  be,)  to  a  greater  amount 
than  the  said  sum  ;*'  and,  in  the  event  of  an  issue  thereon  being 
found  for  the  defendant,  the  defendant  shall  be  entitled  to  judgment 
and  his  costs  of  suit. 

6.  Release. 

6.  Release, — Defendant  may  plead  a  release  after  promise,  and 
before  action  brought  (74).  The  usual  replication  to  a  plea  of  re- 
lease is  non  est  factum  (75).  A  release,  upon  performance  of  the 
promise  in  part  (a)  quoad  hoc,  will  not  discharge  the  promise  for 
the  residue.  If  after  the  last  continuance  the  plaintiff  five  the 
defendant  a  release,  he  may  plead  it  in  bar  (h) :  such  plea  is  called 
a  plea  puis  darrein  continuance.  By  R.  G.  H.  T.  4  Will.  IV*  No.  2, 
it  is  provided  that  in  all  cases  in  which  a  plea  puis  darrein  con- 
tinuance is  now  by  law  pleadable  in  Banco,  or  at  Nisi  Prius ;  the 
same  defence  may  be  pleaded  with  an  allegation,  that  the  matter 

(x)  Dearie  ▼.  Barret^  2  Ad.  &  £11. 82.  StapMon  t.  Nowell,  6  M.  &  W.  9. 

(y)  Archer  t.  BnglUh,  C.  B.  M.  T.  (z)  Ubi  sup. 

4  Vic.  Law  Journal,  N.  S.  toI.  z.  p.  15 ;  (a)  2  Roll.  Abr.  413»  L  2,  adjudged, 

recognising  Beaton  v.  Benedict^  5  Bingb.  \b)  BolL  N.  P.  309. 
28  ;  Kingham  t.  Bobine,  5  M.  &  W.  94  ; 

(74)  See  the  form,  "  Clerk's  Assist."  p.  257,  258;  2  Rich.  Pr.  B.  R. 
p.  43,  third  edition. 

(75)  2  Rich.  Pr.  B.  R.  p.  44. 
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ayrcNae  after  the  last  pleadin^y  or  the  isauing  of  the  jury  process,  as 
the  case  may  be.  Provided,  that  no  such  plea  shall  be  allowed, 
unless  accompanied  by  an  affidavit  that  the  matter  thereof  arose 
within  eight  days  next  before  the  pleading  such  pleas^  or  unless  the 
court  or  a  judge  shall  otherwise  order.. 

7.  Statutes. 

I.  Of  Limitations.  2.  Of  Set- Off,  p.  U6. 

1.  Statute  of Limitaiums. — By  stat.  21Jac.I.  c.  16,  s.  3,  all  actions 
upon  the  case  (other  than  such  accounts  as  concern  the  trade  of  mer- 
chandize between  merchant  and  merchant,  their  factors  or  servants, 
and  other  than  slander)  shall  be  conmienced  and  sued  within  six 
years  next  after  the  cause  of  such  actions,  and  not  after.  Advan- 
tage must  be  taken  of  this  statute  by  pleading  it  (c),  although  it 
should  appear  on  the  face  of  the  declaration  that  the  cause  of  action 
did  not  arise  within  six  years  before  the  commencement  of  the 
action ;  and  the  defendant  will  not  be  permitted  to  give  it  in  evi- 
dence on  the  general  issue,  non  assumpsit. 

There  are  two  forms  in  which  this  statute  is  usually  pleaded : 

1.  That  the  defendant  did  not  at  any  time  within  six  years  next 
before  the  commencement  of  the  plaintiff's  cuitiont  undertake  or 
promise^  ^c. 

2,  That  the  cause  of  action  mentioned  in  the  declaration^  did  not 
accrue  at  any  time  within  six  years  next  before  the  commencement 
of  the  plaintiff^ s  action^  ^c. 

The  first  form  is  proper  in  actions  of  indebitatus  assumpsit  for 
goods  sold  and  delivered,  money  lent,  and  the  like,  where  the  con- 
sideration is  executed.  In  an  indebitatus  assumpsit  (d),  on  a  promise 
to  pay  on  demand,  the  defendant  pleaded  non  assumpsit  infra  sex 
annos  ;  the  plaintiff  demurred,  on  the  ground  that  nothing  was  due 
until  demand,  and  therefore  defendant  should  have  pleaded  non 
assumpsit  infra  sex  annos  after  demand,  or  that  no  demand  was 
made  within  six  years :  but  per  Cur.  If  the  promise  were  of  a  col- 
lateral thing,  which  would  not  create  any  debt  until  demand,  it 
might  be  so ;  but  here  it  is  an  indebitatus  assumpsit^  which  shows  a 
debt  at  the  time  of  the  promise,  therefore  the  plea  is  good. 

The  second  form,  viz.  that  the  cause  of  action  did  not  accrue 
within  six  years,  may  be  adopted  with  safety  in  all  cases,  but  it  is 
more  peculiarly  applicable  to  the  cases  of  actions  brought  for 
breach  of  promise  founded  on  collateral  and  executory  consider- 
ations, in  which  cases  the  first  form  would  be  improper,  as  will 
appear  from  the  following  case : — The  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would  receive  A .  and  B.  into  his 

(c)  Pueklev.  Moore,  1  Vent.  191 ;  Lee  {d)  CoUine  t.  Benmngt  12  Mod.  444. 

V.  Bogera,  1  Lev.  110. 
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house  as  guests,  and  diet  them  (e),  the  defendant  promised,  &e. 
Plea,  non  assumpsit  infra  sex  annos^  to  which  the  plaintiff  demurred : 
judgment  for  the  plamtiff  in  the  Conmion  Pleas :  on  error  in  B.  R. 
it  was  agreed  by  that  court  that  the  plea  was  ill ;  for  this  being  an 
executory  collateral  promise,  the  defendant  cannot  plead  nan 
assumpsit  infra  sex  annos,  but  should  have  pleaded  causa  actionis 
non  accrevit  infra  sex  annos;  for,  if  the  cause  of  action  accrued 
within  six  years,  it  was  immaterial  when  the  promise  was  made. 
Where  A.,  under  a  contract  to  deliver  spring  wneat,  had  delivered 
to  B.  winter  wheat,  and  B.  having  again  sold  the  same  as  spring 
wheat,  had  in  consequence  been  compelled,  after  a  suit  in  Scotlana 
which  lasted  many  years,  to  pay  damages  to  the  vendee,  and  after- 
wards B.  (f)  brought  an  action  of  assumpsit  against  A.  for  his 
breach  of  contract,  alleging  as  special  damage,  the  damages  so  re- 
covered; it  was  holden,  uiat  although  sucm  special  damage  had 
occurred  within  six  years  before  the  commencement  of  the  action 
by  B.  against  A.,  yet  that  the  breach  of  contract,  which  in  assumpsit 
was  the  gist  of  the  action,  having  occurred  and  become  known  to 
B.  more  than  six  years  before  that  period,  A.  might  properly  plead 
actio  non  accrevit  infra  sex  annos. 

The  statute  bars  the  remedy  only,  not  the  debt  (g).  The  plea 
of  the  statute  of  limitations  may  be  pleaded  to  an  action  brought 
on  a  bill  of  exchange,  because  it  is  not  a  specialty  (h) ;  and  to  an 
action  brought  by  an  attorney  for  his  fees,  because  the  fees  are  not 
of  (t)  record.  This  statute  is  a  good  defence  to  an  action  by  a 
landlord  for  rent  against  one  who  had  once  been  his  tenant  from 
year  to  year,  but  who  had  not,  within  the  last  six  years,  occupied 
the  premises,  paid  rent,  or  done  any  act  from  which  a  tenancy  could 
be  inferred,  although  the  tenancy  had  not  been  determined  by  a 
notice  to  quit  (A). 

To  the  plea  of  non  assumpsit  infra  sex  annos  the  plaintiff  may 
tender  an  issue  (Q,  that  detendant  did  promise  withm  six  years, 
and  this  issue  wiU  be  supported  by  evidence  of  an  express  promise 
made  by  defendant  within  six  years  before  action  brought :  for  it 
has  been  holden,  that  this  statute  does  not  extinguish  the  plain- 
tiff's right  of  action,  but  suspends  the  remedy  only,  and  that  this 
suspension  is  capable  of  being  removed  by  a  subsequent  promise  on 
the  part  of  the  defendant  witnin  the  limited  time. 

In  an  action  for  money  had  and  received,  to  recover  the  con- 
sideration of  an  annuity,  void  on  the  ground  of  a  defect  of  a  memorial, 
but  which  had  been  treated  by  the  grantor  as  a  subsisting  annuity 
for  several  years,  and  then  set  aside ;  it  was  holden  (m),  that  the 

(e)  Gould  Y.  JokmoH,  Ld.  Raym.  838,  (0  Oliver  y.  Thomai,  3  Ley.  367. 

a^d  2  Salk.  422.  (k)  Leigh  y.  Thomion,  1  B.  &  A.  625. 

(/)  Batileyy.  Faulkner,  3  B.&  A.  288.  (0  Dickeon  y.  Thomwn,  2  Show.  126. 

G)  Higgina  y.  Scott,  2  B.  &  Ad.  413.  (m)  Cowper  y.  Godnumd,  9  Bingb.  748. 
(h)  Renew  y.  Ajrion,  Carth.  3. 
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statute  of  limitations  did  not  berin  to  run  until  the  grantor  had 
made  his  election  to  avail  himsdf  of  the  defect  in  the  memorial. 
Declaration,  that  the  defendant  delivered  his  promissory  note,  pay- 
able on  demand  with  interest,  to  the  plaintiff^  out  neglected  to  pay, 
except  interest,  which  he  paid  up  to  a  day  within  six  years.  A  plea 
that  the  cause  of  action  did  not  accrue  within  six  years  was 
holden  (n)  sufficient ;  for  the  allegation,  that  interest  has  been  paid 
is  only  evidence  towards  taking  the  case  out  of  the  statute,  but  is 
not  conclusive. 

Not  only  an  express  promise,  but  a  mere  acknowledgment  of 
the  debt,  as  existing,  will  be  sufficient  to  support  this  issue ;  bat 
it  must  be  an  acknowledgment  whence  a  promise  to  pay  may  be 
inferred. 

An  acknowledgment  by  one  of  several  makers  of  a  joint  and 
several  promissory  note  was  holden  (o)  sufficient  to  take  it  out  of 
the  statute  against  the  others,  and  that  such  an  acknowledgment 
might  be  given  in  evidence  in  a  separate  action  against  any  of  the 
others.  The  circumstance  of  one  of  the  defendants  being  a  surety 
only  (p),  who  had  not  made  any  acknowledgment,  made  no  dif- 
ference. So  where  one  of  two  makers  of  a  joint  and  several  promis- 
sory note  became  a  bankrupt  (;),  and  the  payee  received  several 
dividends  under  the  commission  on  account  of  the  note,  and  an 
action  having  been  brought  (within  six  years  after  the  receipt  of  the 
last  dividend)  against  Uie  other  maker  for  the  remainder  of  the 
money  due  on  the  note,  it  was  adjudged,  that  the  payment  of  the 
dividends  was  such  an  acknowledgment  of  the  debt  as  took  the  case 
out  of  the  statute.  So  in  an  action  against  A.  on  the  joint  and 
several  promissory  note  of  himself  and  B. ;  it  was  holden,  that  a 
letter  written  by  A.  to  B.  *'  desiring  him  to  settle  the  money,""  took 
the  case  out  of  the  statute  (r).  So  payment  of  interest  (s)  by  one 
of  the  makers  of  a  joint  and  several  promissory  note,  though  made 
more  than  six  years  after  it  became  due,  is  sufficient  to  take  the 
case  out  of  the  statute,  as  against  the  other  maker.  But  where  A. 
and  B.  made  a  joint  and  several  promissory  note,  A.  died,  and  ten 

J  ears  after  his  death  B.  paid  interest  upon  the  note ;  in  an  action 
rought  upon  the  note  against  the  executors  of  A.  it  was  holden  (;), 
that  the  payment  of  interest  by  B.  did  not  take  the  case  out  of  the 
statute,  so  as  to  make  A."s  executors  liable ;  for  at  the  time  when 
such  payment  was  made,  the  joint  contract  had  been  determined 

(a)  HoUit  V.  Palmer,  2  Bingh.  N.  C.  Whiting,  ante. 

713.  (q)  Jackwn  v.  Fahrhmk,  2  H.  Bl.  340» 

(o)  InfF%t/com&T.YF%l/<ii^,Doiig.652,  reoogniied  in  Burleigh  v,  Stoit,  8  B.  & 

in  Wyalt  y.  Hodeon,  8  Bingh.  C.  36. 


309 ;  and  Chmmell  v.  Diiehhwm,  5  M.  &  (r)  Hallidag  t.  Ward,  3  Campb.  32. 

W.  494,  tf|/ra.  (t)  ChatmeU  ▼.  Ditehbum,  5  M.  &  W. 

(p)  Perham    t.  Ragnal   and    othere,  494. 

2  Biogh.  306,  recognizing  Whiieomh  t.  (0  Aiiina  ▼.  Tredgold,  2  B.  &  C.  23. 
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by  the  death  of  A.  (76).  So  where  mtereet  had  been  paid  by  exe- 
cutor of  deceased  (u).  So  where  one  of  two  joint  drawers  of  a  bill 
of  exchange  became  bankrupt,  and  under  lus  commission  the  in- 
dorsees proved  a  debt  (beyond  the  amount  of  the  bill)  for  goods 
sold,  &c.  and  they  exhibited  the  bill  as  a  security  they  then  held 
for  their  debt,  and  afterwards  received  a  dividend ;  it  was  holden,  in 
an  action  by  the  indorsees  against  the  solvent  partner,  that  the 
statute  of  limitations  was  a  good  defence,  although  a  dividend  had 
been  paid  within  six  years ;  inasmuch  as  the  proof  was  for  goods 
sold  and  delivered,  and  the  payment  of  the  dividend  did  not  amount 
to  an  actual  or  virtual  acknowledgment  (x)  that  there  was  any 
money  due  on  the  biU.  So  where,  in  assumpsit  for  money  due  on  an 
accountable  receipt,  plaintiff,  in  order  to  take  the  case  out  of  statute 
of  limitations,  called  a  witness,  who  proved  that  he  called  on  de- 
fendant, and  showed  him  the  receipt,  and  asked  him  if  he  knew  any 
thing  of  it,  to  which  defendant  answered  that  he  knew  all  about  it ; 
witness  then  asked  him  for  the  amount,  to  which  he  answered,  it 
was  not  worth  a  penny ;  he  should  never  pay  it ;  that  it  was  his 
signature,  but  that  he  never  had  and  never  would  pay  it,  ''and 
b^ides,^^  he  added,  '^  it  is  out  of  date,  and  no  law  shall  make  me 
pay  it;"  it  was  holden  (y),  that  this  evidence  was  insufficient  to 
charge  the  defendant  with  it,  for  there  was  not  any  acknowledgm^it, 
but  me  contrary,  that  the  debt  ever  existed.  Where  the  acknow- 
ledgment proved  was,  '*  I  cannot  pay  the  debt  at  present,  but  1 11 
pay  it  as  soon  as  I  can/'  it  was  holden,  that  such  an  acknowledgment, 
without  proof  of  any  ability,  would  not  take  the  case  out  of  the 
statute.  That  the  cases  proceed  upon  the  principle,  that,  under 
the  ordinary  issue  on  the  statute,  an  acknowledgment  is  only  evi- 
dence of  a  promise  to  pay ;  and  unless  it  is  conformable  to  and 
maintains  the  promises  in  the  declaration,  though  it  may  show  to 
demonstration  that  the  debt  has  never  been  paid,  and  is  still  sub- 
sisting, it  has  no  efifect.  In  this  case,  the  promises  in  the  decla- 
ration were  absolute  and  unconditional,  to  pay  when  thereunto 
afterwards  requested.  Here  the  promise  proved  was,  *^  I  '11  pay  as 
soon  as  I  can ;  *  and  there  was  no  evidence  of  ability  to  pay,  so  as  to 
raise  that  which  in  its  terms  was  a  qualified  promise,  into  one  that 
was  absolute  and  unqualified.  Upon  a  general  acknowledgment, 
where  nothing  is  said  to  prevent  it,  a  general  promise  to  pay  nuiy 
and  ought  to  be  implied ;  but  where  the  party  euards  his  acknow- 
ledgment, and  accompanies  it  with  an  express  declaration,  to  pre- 
vent any  such  implication,  why  shall  not  the  rule  expressum  cessare 

(u)  Slater  t.  Law9on,  1  B.  &  Ad.  396.      463. 

(x)  Brandram  t.  Wharton,  1  B.  &  A.  (y)  Boweroft  y.  Lomoi,  4  M.  &  S.  457. 


(76)  It  would  have  been  otherwise  if  the  paymeuthad  been  made  in  the 
life-time  of  A.     Burl^h  v.  Stolt,  8  B.  &  C.  36. 
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fa4M  tacitum  Bfiph  ?  Tanner  r.  Smuxrl,  6  B.  &  G.  603  {z).  Since 
this  case,  maay  qi  the  older  cases  on  this  subject  cannot  be  sus- 
tained. I^ndal,  C.  J,,  2  Bingh.  N.  C.  244,  5 ;  lAnwU  v.  Bansor, 
in  which  it  was  holden,  that  it  was  properly  left  to  the  jury  to  con- 
sider whether  the  acknowledgment  was  one  from  which  a  promise 
to  pay  could  be  implied  (77).  See  Acourt  v.  Cross^  3  Bin^.  329, 
and  Ay  ton  v.  BoU^  4  Bingh.  105 ;  Say  dan  v.  WilliaimSy  7  Bingh. 
163,  recognizing  Tastner  v.  Smart*,  Tne  various  questions  as  to 
the  proof  and  effect  of  acknowledgment  and  promises,  agitated  in 
some  of  the  cases,  induced  the  legislature  to  interfere ;  and  in  order 
to  prevent  them,  it  was  enacteo,  by  stat.  9  Geo.  IV*  c.  14,  s.  1, 
that  in  actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple 
contract,  no  acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  any  case  out  of  the  operation  of  the  statute,  or  to  deprive 
any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby  (78) ;  and  that  where  there 
amdl  be  two  or  more  joint  contractors,  or  executors  or  admini- 
strators of  any  contractor,  no  such  joint  contractor,  &c.  shall  lose 
the  benefit  of  the  statute,  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  any  written  acknowledgment  or  promise  made  and 
signed  by  any  other  or  others  of  them :  provided  always,  that  nothing 
therein  contained  shall  alter  or  take  away  or  lessen  the'  effect  of 
any  payment  (79)  of  any  principal  or  interest  (80)  made  by  any 
person :  provided  also,  that  in  actions  to  be  commenced  against  two 
or  more  such  joint  contractors,  &c.,  if  it  shall  appear  at  the  trial  or 
otherwise,  that  the  plaintiff^  though  barred  by  the  statute  of  limi- 

(j)  See  Irving  ▼.  Veiich,  3  M.  &  W.  90. 


(77)  The  construction  of  a  doubtful  document  given  in  evidence  to 
defeat  the  statute  of  limitations,  is  for  the  court,  and  not  for  the  jur y ;  if 
it  be  explained  by  extrinsic  facts,  they  are  for  the  consideration  of  uie  jury. 
Morrell  v.  Frith,  3  M.  &  W.  402. 

(78)  Signature  by  the  agent  of  the  debtor  will  not  suffice.  Hyde  v. 
Johnsony  2  Bingh.  N.  C.  776.  Where  the  feir  import  of  the  writing  is 
not  to  render  the  party  signing  chargeable,  but  only  refers  to  others  by 
whom  the  debt  is  to  be  paid,  it  is  not  sufficient  to  bring  the  case  within 
this  act.  Whippy  v.  Hillary,  3  B.  &  Ad.  399,  recognized  in  Routledge 
V.  Ramsay,  3  Nev.  &  P.  319;  8  A.  &  E.  224. 

(79)  Delivery  of  goods  by  agreement  between  debtor  and  creditor  in 
reduction  of  demand,  operates  as  payment  within  this  statute,  Hooper  v. 
Stephens,  4  A.  &  £.  71. 

(80)  Payment  of  interest  within  six  years  by  one  of  two  joint  and 
several  contractors,  takes  the  debt  out  of  the  statute  as  to  both.  Wyatt 
v.  Hodson,  8  Bingh.  309;  Bealy  v.  Oreenslade,  2  Cro.  &  J.  61,  S.  P. 
on  note  dated  in  1817. 
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tations  or  this  act,  as  to  one  or  more  of  such  joint  contractors^  &c./. 
shall  nevertheless  be  entitled  to  recover  against  any  other  or  others 
of  the  defendants,  by  virtue  of  a  new  ac&owledgment  or  promise, 
or  otherwise,  judgment  may  be  given  and  costs  allowed  for  the 
plaintiff  as  to  such  defendant  or  defendants  against  whom  he  shall 
recover,  and  for  the  other  defendant  or  defendants  against  the 
plaintiff.  And  by  sect.  2,  if  any  defendant  in  any  action  on  any  simple 
contract  shall  plead  any  matter  in  abatement,  to  the  effect  that  anv 
other  persons  ought  to  be  jointly  sued,  and  issue  be  joined  on  such 
plea,  and  it  shallappear  at  the  trial  that  the  action  could  not,  by 
reason  of  the  said  statute  of  limitations,  or  this  act,  be  maintained 
agamst  the  other  persons  named  in  such  plea,  or  any  of  them,  the 
issue  joined  on  such  plea  shall  be  found  against  the  party  pleading 
the  same.  And  by  sect.  3,  no  indorsement  or  memorandum  of  any 
payment  written  or  made  after  the  time  appointed  for  this  act  to 
take  effect,  upon  any  promissory  note,  bill  of  exchange,  or  other 
writing,  by  or  on  the  behalf  of  the  party  to  whom  such  payment 
shall  I^  made,  shall  be  deemed  sufficient  proof  of  such  payment,  so 
as  to  take  the  case  out  of  the  operation  of  the  statute.  And  by 
sect.  4,  the  statute  of  limitations  and  this  act  shall  be  deemed  to  apply 
to  the  case  of  any  debt  on  simple  contract  alleged  by  way  of  set-off 
on  the  part  of  any  defendant,  either  by  plea  or  otherwise.  This 
act  took  effect  1st  January,  1829. 

*^  This  statute  did  not  intend  to  make  any  alteration  (a)  in  the 
legal  construction  to  be  put  upon  acknowledgments  or  promises 
made  by  defendants,  but  merely  to  require  a  different  mode  of 

Sroof."  The  acknowledgment  need  not  specify  the  amount  of  the 
ebt(&),  which  may  be  shown  by  extrinsic  evidence.  Hence  a 
general  promise  in  writing,  not  specifjring  the  amount,  but  which 
can  be  made  certain  as  to  the  amount  by  extrinsic  evidence,  is  suffi- 
cient (c)  ;  but  a  promissory  note  improperly  stamped  is  not  (d). 

Since  this  statute  it  has  been  holden,  that  where  the  written 
promise  has  been  lost  (e),  oral  evidence  may  be  given  of  its  contents. 
A  verbal  acknowledgment  (/)  of  part  pajrment  of  a  debt  is  not 
sufficient  (within  the  proviso  in  the  1st  section  of  this  statute)  to 
take  the  case  out  of  the  statute  of  limitations ;  for  this  statute 
(9  Geo.  IV.  c.  14)  must  be  construed  as  containing  a  general  pro- 
vision that  in  no  case  should  an  acknowledgment  or  promise  by 
words  only  be  sufficient  to  take  the  case  out  of  the  statute  of  linu« 
tations,  whether  such  acknowledgments  were  of  the  existence  of 

(a)  Per  Tindal,  C.  J.,  deUyering  jndg-      3  P.  &  D.  532. 

ment  in  Hojfdon  t.  Williamtt  7  Bingh.  (d)  Joiie»v.JRy(f«r,4Mee8.  &Wel8.32. 

163.  le)  Haydon  t.  WUUanu,  7  Bingb.  163. 

(b)  Leehmere  y.  Fletcher,  3  Tyrwh.  if)  Willie  y.  Newham,  3  Y.  &  Jer. 
450f  recognized  in  Waller  y.  Lacy,  I  518,  recognized  in  Bayley  y.  Aehion,  Q. 
Man.  &  Gr.  54.  B.  June  24,  1840,  9  Law  Journal,  N.  S. 

(c)  Bird  y.  Gammtm,  3  Btngh.  N.  C.  376;  Maghee  y.  (yNeil,  Ex.  Jan.  28, 
888,  recognized  in  Hartley  v.  Wharlm,  1841.     7  ^i^^  SH 
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the  debt  or  of  the  fact  of  pieurt  pimnent ;  and  the  proyiso  must  be 
considered  as  leaying  to  the  fact  of  part  payment  if  properly  proved, 
that  is,  not  by  an  acknowledgment  cm/y,  the  same  effect  which  it 
had  before  the  statute  (^). 

Defendant,  by  a  deed,  reciting  that  he  was  indebted  to  plaintiff 
and  others,  assimed  his  property  to  plaintiff  and  others  in  trust  to 
pay  all  such  creditoiis  as  should  sign  the  schedule  of  debts  annexed, 
with  a  proviso,  that  if  all  the  creditors  whose  debts  amounted  to  a 
certain  sum  did  not  sign  by  a  fixed  day,  the  deed  should  be  void ; 
the  plaintiff  never  executed  the  deed,  nor  was  the  amount  of  his 
debt  any  where  stated ;  this  was  holden  not  (Ky  to  be  a  sufficient 
acknowledgment :  but  it  has  since  been  holden  (t),  that  the  amount 
of  the  debt  need  not  be  expressed ;  and  that  a  written  promise  to 
pay  a  debt  contracted  during  infancy,  is  sufficient  under  9  Geo.  lY. 
c.  14,  although  it  neither  contains  the  name  of  the  creditor,  the 
amount  due,  nor  the  date ;  and  that  parol  evidence  is  admissible 
to  supply  these  particulars. 

Where  there  are  mutual  accounts  (A),  (not  merchants'  accounts,) 
for  any  item  of  which  credit  has  been  ffiven  within  six  years,  this  is 
evidence  of  an  acknowledgment  of  tnere  being  an  open  account 
between  the  parties,  and  of  a  promise  to  pay  the  balance,  so  as  to 
take  the  case  out  of  the  statute  of  limitations  (81). 

Plaintiff  declared  as  executor  on  a  promise  to  the  testator  (I)  ; 
defendant  pleaded  non  cLSswmpnt  infra  sex  annos ;  and  upon  the 
trial  it  appeared  that  there  was  a  new  promise  made  within  six 
years,  but  it  was  made  to  the  plaintiff  and  not  to  the  testator.  Per 
Ciir.,  he  should  have  declared  accordingly.  And  in  Sarell  v.  Wine^ 
3  East's  R.  409,  in  the  case  of  an  action  brought  by  an  administra- 
tor on  promises  to  the  intestate,  where  the  evidence  was  an  acknow- 

ijf)  See  Wattrty.  TbmMia,  1  Tjt,  &  (t)  Hartley  t,  TF%ar/<m,3  P.  &D.529. 

6r.  137  ;  2  Cr.  M.  &  R.  723 ;  Treniham  {k)  Catling  t.  ShnUding,  6  T.  R.  189. 

T.  DeveriUf  3  Bingb.  N.  C.  397.  (0  Dean  ▼.  Crane,  Salk.  28. 

(A)  Kemutt  t.  MilbanJi,  8  Bingh.  38. 


(81)  But  where  all  the  items  are  on  one  side,  as  in  an  account  between 
a  tradesman  and  his  customer,  the  last  item  which  happens  to  be  within 
six  years,  shall  not  draw  after  it  those  that  are  of  a  longer  standing.  Per 
Denison,  J.,  in  Cote$  v.  Harris,  Bull.  N.  P.  149.  And  in  this  case  the 
same  learned  judge  held,  that  the  clause  in  the  statute  about  merchants' 
accounts,  extended  only  to  cases  where  there  were  mutual  accounts  and 
reciprocal  demands  between  two  persons.  See  Williams  v.  Qriffiths,  2 
Cr.  M.  &  R.  364.  And  in  Webber  v.  Tivill,  2  Saund.  124,  it  was  holden, 
that  this  clause  extended  only  to  accounts  current  between  merchants, 
and  not  to  accounts  stated  between  them.  And  in  Barber  v.  Barber,  18 
Vesey,  286,  Sir  W.  Chant,  M.  R.,  determined  that  the  statute  of  limita- 
tions was  a  bar  to  merchants'  accounts,  where  all  accounts  had  ceased 
six  years.     Seoftirther  on  this  clause,  Welford  v.  Liddel^  2  Ves.  400, 
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ledgment  to  the  administrstor  within  six  years,  it  was  holden 
insufficient  on  the  aathority  of  the  preceding  case.  So  where  an 
action  was  brought  by  an  executor  on  promises  made  to  the 
testator  (m),  the  defendant  pleaded  non  assunq^  infra  $ex  annos^ 
and  the  pliuntiff  replied  a  subsequent  promise  to  himself,  the  repli- 
cation was  adjudged  a  departure  in  pleading,  and  therefore  bad. 

A  party  suing,  and  seeking  to  avail  himself  of  the  law  of  a  parti- 
cular country,  must  take  the  law  as  he  finds  it.  Hence,  where  in 
an  action  of  debt  it  was  averred  that,  before  the  making  thc^  obliga- 
tion thereinafter  mentioned,  the  plaintifb  carried  on  business  in 
Scotland,  and  that  one  A.  B.  and  the  defendant  were  resident  and 
domiciled  therein ;  and  that  by  a  certaim  obligation,  (set  out,)  the 
said  A.  B.  and  the  defendant  became  bound,  jointly  and  severally, 
to  pay  to  the  plaintifb  a  sum  of  money :  that,  by  the  law  of  Scot- 
land, the  time  for  instituting  any  legal  proceeding,  upon  the  obliga- 
tion, and  the  cause  and  ri^t  of  action  accruing  thereon,  had  not 
yet  elapsed ;  that  is,  by  the  said  law  the  plaintiffs  had  the  right  of 
suing  thereon,  at  any  time  within  forty  years  from  the  making 
thereof.  A  plea,  that  the  cause  of  action  did  not  accrue  within  six 
years,  was  holden  (n)  on  demurrer  to  be  a  sufficient  answer  to  the 
action. 

A  direction  for  the  payment  of  debts  in  a  will  of  personal  estate 
will  not  stop  the  running  of  the  statute  of  limitations,  for  such  a 
direction  is  merely  inoperative  so  far  as  the  personal  estate  is  con- 
cerned. If  time  has  once  begun  to  run  against  a  debt  in  the 
debtor  s  lifetime,  it  does  not  ai'terwards  cease  to  run  during  the 
period  which  may  elapse  between  his  death  and  the  time  at  which 
a  personal  representative  to  him  is  constituted  (o). 

Replication. — The  replication  must  state  that  the  cause  of 
action  accrued  within  six  years  next  before  the  suing  forth  of  the 
writ ;  for  where,  in  assumpsit,  by  an  executor,  on  promises  to  the 
testator,  the  defendant  pleaded  the  statute,  and  the  plaintiff  replied, 
that  the  writ  was  sued  out  on  such  a  day  (p)^  and  within  six  years 
before  the  suing  out  thereof,  letters  testamentary  were  granted  to 
the  plaintiff;  on  special  demurrer,  assiffning  for  cause,  that  the 
plaintiff  had  not  alleged  positively  that  tine  came  of  action  accrued 
within  six  years  before  the  suing  forth  of  the  writ,  the  replication 
was  holden  bad ;  the  court  observing,  that  the  time  of  limitation 
must  be  computed  from  the  time  when  the  action  first  accrued  to 
the  testator,  and  not  from  the  time  of  proving  the  will ;  that  the 
proving  the  will  did  not  give  any  new  cause  or  action,  and  conse- 
quently the  time  when  it  was  done  was  immaterial.     So  where,  to 


i 


m)  JETtciiMBi  T.  Walker,  Willw,  27.  Jtmet,  u  decided  in  D.  P.  1838,  4  CL  & 

n)    The  Britieh  Linen    Con^any  t.  Fin.    382,    revening  the    judgment  of 

Dmmmtmd,  10  B.  &  C.  903.  Brougham^  C,  in  /oner  t.  Scott,  1  Rust. 

(o)  Freake  ▼.  Crwurfeldt,  3  My.  &  Cr.  &  M.  255. 

499,  CoHenkam,  C,  raoogniiing  Seott  ▼.  {p)  Hickman  t.  Walker,  WiUei,  27. 
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aasmnpeit  brought  by  the  assignee  of  a  bankrupt  (7),  defendant 
pleaded  the  statute  of  Ihnitations ;  the  plaintiff  replied  the  bank* 
ruptcy  and  asBignment,  and  that  the  cause  of  action  arose  within 
six  years  next  before  the  asirignment :  on  demurrer,  the  replication 
was  holden  bad :  the  court  observing,  that  the  statute  would  be 
defeated  as  to  all  simple  contracts,  if  an  assignment,  at  the  end  of 
five  years  and  a  half,  was  to  set  all  at  large  again. 

By  Stat.  21  Jac.  I.  c.  16,  s.  4,  it  is  enacted,  *^  That  if  judgment 
be  given  for  the  plaintiff  and  reversed  by  error,  or  the  judgment 
be  arrested,  or  if  the  defendant  be  outlawed,  and  the  outlawry 
reversed;  the  plaintiff,  his  heirs,  executors,  or  administrators, 
may  commence  a  new  action  or  suit  from  time  to  time  within  a 
year  after  such  judgment  given  or  outlawry  reversed." 

It  has  been  said,  that  within  the  equity  of  the  preceding  section, 
the  courts  have  permitted  an  executor  or  administrator,  within  a 
year  (82)  after  the  death  of  the  testator  or  intestate,  to  renew  a 
suit  commenced  by  the  testator  or  intestate. 

(g)  Gmy  v,  Mendsz,  1  Str.  556. 


(82)  I  am  not  aware  of  any  case  in  which  this  point  has  been  expressly 
decided,  or  in  which  it  has  been  holden,  that  an  executor  or  administrator 
nuut  bring  his  action  within  a  year.  In  BuUer's  N.  P.  p.  150,  is  the 
following  position : — ''  If  an  executor  take  out  proper  process  within  a 
year  after  the  death  of  his  testator,  if  the  six  years  were  not  lapsed  before 
the  death  of  the  testator,  though  they  be  lapsed  within  that  year,  yet  it 
will  be  sufficient  to  take  it  out  of  the  third  section  of  the  statute  of 
limitations  by  the  equity  of  the  fourth  section."  The  authority  cited  for 
this  position  is  Cawer  v.  James j  probably  the  same  case  as  is  reported  in 
Willes,  255,  by  the  name  of  Karver  v.  James ;  but  in  Willes's  Report, 
the  position,  as  laid  down  by  BuUer,  seems  rather  to  have  been  admitted 
than  expressly  determined.  In  like  manner,  in  Wilcoeks  v.  Hugging^ 
Str*  907,  and  Fitzg.  170,  289,  it  seems  to  have  been  taken  for  granted. 
From  the  language,  however,  of  Lee,  J.,  in  the  last-mentioned  case, 
it  may  be  infened  that  at  that  time  no  fixed  period,  within  which  the 
execute  or  administrator  might  bring  the  action,  had  been  established. 
His  words  are*,  '^  In  the  contingency  that  has  happened,  the  statute 
does  not  limit  any  time  for  the  executor  to  bring  his  action ;  but  there  is 
a  clause  that  provides  (where  a  judgment  is  reversed,  after  the  six  yean) 
one  year  after  the  revecsal  for  the  plaintiff  to  bring  a  new  action,  which 
may  be  a  direction  with  regard  to  the  reasonableness  of  the  time  to  be 
allowed  an  executor  or  administrator  in  the  present  contmgency.*'  It 
is  observable  also,  that  in  Wilcoeks  v.  Hugyins^  Fitzg.  171,  a  case 
{Lethbridge  v.  Chapman^  was  cited,  where  an  administrator  brought  his 
action /ovr/een  months  after  the  intestate's  death,  and  recovered :  and  in 

•  Fit«g.  172. 
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Exceptions  in  the  Case  of  Infancy^  ^e.—By  the  7th  section  of 
fitat.  21  Jac.  I.  e.  16,  '^  If  any  person  entitled  to  such  action  of 
trespass,  detinue,  trover,  replevin,  actions  of  account,  debt,  trespass 
for  assault,  menace,  battery,  wounding,  or  imprisonment,  actions 
upon  the  case  for  words,  shall  be,  at  the  time  of  such  cause  of 
action  accrued,  within  the  age  of  twenty-one  years,  feme  cavertf 
non  compos  mentis^  imprisoned,  or  beyond  the  seas,  such  person 
shall  be  at  liberty  to  bring  the  siCme  actions  within  such  times  as 
are  before  limited  after  their  being  of  full  age,  discovert,  of  sane 
memory,  at  large,  and  returned  from  beyond  the  seas.**'  By  stat. 
3  &  4  Will.  I V.  c.  42,  s.  7,  no  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  nor  the  Islands  of  Man,  Guernsey, 
Jersey,  Alddtney,  and  Sark,  nor  any  islands  adjacent  to  any  of 
them,  being  part  of  the  dominions  of  his  Majesty,  shaU  be 
deemed  to  be  beyond  the  seas  within  the  meaning  of  this  act 
or  of  the  act  of  21  Jac.  I.  c.  16.     Ireland,  notwithstanding  the 


Wilcocks  V.  Huggins,  (where  the  action  was  brought  by  the  executor  of 
an  executor  in  right  of  the  first  testator  more  than  four  years  after  the 
death  of  the  first  executor,)  it  was  admitted  by  the  court,  that  if  the 
second  executor  had  been  retarded  by  suits  about  the  will  or  administration, 
it  would  have  altered  the  case,  because  then  the  neglect  would  have  been 
accounted  for.  Perhaps  the  only  rule  that  can  be  laid  down  with  safety  is, 
that  the  executor  or  administrator  must  bring  his  action  within  a  recuonable 
time.  This  rale  receives  some  sanction  from  the  following  observations 
of  the  judges  in  Wilcocks  v.  HugginSy  Fitzg.  290.  Raymond,  C.  J.  **  It 
might  be  too  harsh  a  construction  to  say,  that  the  debt  becomes  irreco- 
verable by  an  abatement  of  the  action,  after  the  six  years  elapsed,  by  the 
plaintiff's  death;  but  then  the  executor,  to  bring  his  case  wiUiin  the 
equity  of  the  statute,  must  make  a  recent  prosecution,  as  to  which,  the 
xslause  in  the  statute  that  provides  a  year  after  the  reversal  of  a  judgment. 
Sec.  may  be  a  good  direction/'  Page,  J.  *^  Such  a  recent  prosecution 
is  to  be  made  as  will  show  the  party  came  as  early  as  he  might.  If  there 
■had  been  a  contest  about  the  will  or  right  of  administration,  that  should 
have  been  pleaded  in  excuse  of  the  delay."  Probyn,  J.  **  Nothing 
hath  been  disclosed  to  show  why  the  action  was  not  brought  sooner.  If 
a  reasonable  cause  had  been  shown,  it  might  bring  the  action  within  the 
notion  of  a .  recent  prosecution,  though  it  had  been  brought  after  the 
year,"  Lee,  J.  '*  I  think  that  it  should  be  in  the  nature  of  Journeys 
Accompts,  which  ii  a  taking  up  and  pursuing  the  old  action  in  a 
reasonable  time,  which  is  to  be  discussed  by  the  discretion  of  the  justices, 
6  Co.  Spencer's  case ;  and,  by  the  same  rule,  I  think  what  is  or  is  not 
a  recent  prosecution,  in  a  case  of  this  nature,  is  to  be  determined  by  the 
discretion  of  the  court  from  the  circumstances  of  the  case,  but  generally 
the  year  in  the  statute  is  a  good  direction."  A  similar  clause  to  that  in 
the  text  will  be  found  in  stat.  3  &  4  Will.  IV.  c.  42,  s.  6.  The  foregoing 
case  of  Wilcocks  v.  Huggins  was  much  commented  upon  in  Rhodes  v. 
Smethurst,  4  Mee.  Sc  Wels.  47. 
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act  of  Union  and  the  foregoing  7th  sect,  of  the  stat.  S  &  4  Will.  IV. 
c.  42,  is  still  beyond  the  seas  (r)  within  the  stat.  4  Ann.  c.  16,  s.  19. 
The  lapse  of  time  is  a  bar  in  the  body  of  the  stat.  of  limitations 
(21  Jac.  I.  c.  16),  and  the  exceptions  are  confined  tp  the  persons 
therein  enumerated,  and  do  not  extend  to  persons  impeded  by  the 
obstruction  of  justice  («),  or  otherwise.  So  it  is  not  any  answer 
to  a  plea  of  the  statute,  that  after  the  cause  of  action  accrued,  and 
after  the  statute  had  begun  to  run  (^),  the  debtor  within  the  six 
years  died,  and  that  (by  reason  of  litigation  as  to  the  right  of 
probate,)  an  executor  of  his  will  was  not  constituted  until  after  the 
expiration  of  the  six  years,  and  that  the  plaintiff  sued  such  executor 
within  a  reasonable  time  after  probate  granted.  But  an  action  of 
assumpsit,  although  it  is  not  expressly  mentioned,  is  within  the 
equity  of  the  preceding  clause  (v)  of  the  statute  of  James.  If 
the  plaintiff  is  a  foreigner,  living  beyond  sea  at  the  time  when 
the  cause  of  action  accrues,  and  doth  not  come  to  England  for 
fifty  years,  he  still  has  six  years  after  his  coming  to  England 
to  brine  an  action  of  assumpsit;  and  if  he  never  comes  to 
England  his  right  of  action  is  not  barred  either  against  him, 
or  nis  executors  or  administrators  after  his  death.  Hence  a 
repllcatipn  (or)  (to  a  plea  of  the  statute  of  limitations)  that 
the  plaintiff  was  beyond  sea  at  the  time  when  the  cause  of 
action  accrued,  and  that  he  hath  ever  since  been,  and  still  is, 
abroad,  was  holden  good,  on  demurrer.  If  the  plaintiff  be  in 
England  when  the  cause  of  action  accrues  (y),  the  time  of 
limitation  begins  to  run,  and  a  subsequent  departure  from  the 
kingdom  and  going  beyond  the  seas,  will  not  entitle  the  plaintiff 
or  ms  representative  to  maintain  an  action  after  the  expiration  of 
the  limited  time  (83).  So  if  there  are  several  partners  {z)^  and 
some  are  in  England  at  the  time  when  the  cause  of  action  accrues, 
and  others  beyond  the  seas,  the  action  must  be  brought  within  six 
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r\  Lmt  V, Bennett,  1  Mee.  &Wels.  70.  Wels.  42,  afilrmed  on  error  in  Exch.  Ch. 

•)   Benyan    y.    Evelyn,    Bridgman's  6  Mee.  &  WeU.  351. 

Jndgments  from  Hargrave's  MSS.,  by  («)  Chandler  ▼.  VUett,  2  Saand.  120, 

Bannister,  p.  324.    'Ae  iaconTeniences  and  RochteehiU  v.  Leibman,  2  Str.  836, 

which  would  ariie  from  an  equitable  con-  and  Fitxgib.  81. 

Btroction  of  the  stotiite  are  painted  in  (x)  Strithoret  t.  Orame,  2  Bl.  R.  723. 

•trong  cohrars  in  this  judgment.      See  (y)  Smith  v.  Hill,  1  WiU.  134. 

p  362,  3.  {i)  Perry  and  othere  t.  Jaekaon,  4  T. 

(/)  Bhodee  y.  Smethvrtt,  4  Mee.  &  R.  516. 


(83)  So  when  a  disability  is  once  removed,  and  the  statute  has  begun 
to  run,  no  subsequent  disability  will  stop  the  running.  See  the  opinion 
of  Lord  Kenyan^  C  J„  in  Doe  dem,  Duroure  v.  Jones,  4  T.  R.  311, 
where  that  learned  judge  speaks  of  the  uniform  construction  of  all  the 
statutes  of  limitation  in  this  respect.  See  also  Gray  v.  Mendez,  Str.  556 ; 
Doe  d.  Origgs  v.  Shaen,  B.  R.  M.  28  Geo.  III.  MS.  S.  P. ;  Rhodes  v. 
Smethurst,  4  M.  &  W.  42. 
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146  ASSUMPSIT. 

years  next  after  the  cause  of  action  accmes,  notwithstanding  the 
absence  of  the  partners  beyond  the  seas. 

Before  the  statute  of  Ann.  hereinafter  mentioned,  it  was  holden, 
that  the  exception  in  the  7th  section  of  the  stat.  21  Jac.  I.  c.  16,  as 
to  persons  being  beyond  the  seas,  extended  only  to  the  case  of 
plamtif&  so  absent  (a),  and  not  to  that  of  defendants ;  1st,  because 
plaintif&  only  are  mentioned  in  the  statute  of  James ;  and  2ndly, 
because  the  plaintiff  might  have  filed  an  original,  and  outlawed 
the  debtor,  which  would  have  prevented  the  bar  of  the  statute. 
But  now,  by  stat.  4  Ann.  c.  16,  s.  19  (&),  ^'  If  any  person,  against 
whom  there  is  any  cause  of  action  for  seaman's  wages,  or  of  action 
upon  the  case,  shall  be,  at  the  time  of  such  cause  of  action 
accrued,  beyond  the  seas,  the  person  entitled  to  the  action  may 
bring  the  same  against  such  person  after  his  return  from  beyond 
the  seas,  within  the  time  limited  by  the  21  Jac.  I.  c.  16"  (84). 
To  a  plea  of  the  statute  it  is  sufficient  to  reply  that  the  defendant 
was  in  the  East  Indies  at  the  time  the  cause  of  action  accrued, 
and  that  the  plaintiff  commenced  his  suit  against  the  defendant 
within  six  years  next  after  his  return  to  this  kmgdom ;  and  it  is  no 
answer  to  this  replication  to  say,  that  the  defendant  remained  more 
than  six  years  in  India  after  the  cause  of  action  accrued  there,  and 
within  the  jurisdiction  of  the  supreme  court  at  Calcutta  in  that 
coimtry  (c). 

2.  Statute  of  Set-off. — ^At  common  law,  if  the  plaintiff  was  in- 
debted to  the  defendant,  in  as  much  or  even  more  than  the  defendant 
owed  to  him,  yet  the  defendant  had  not  any  method  of  setting  off 
such  debt  in  the  action  brought  by  the  plaintiff  for  the  recovery  of 
his  debt,  and  consequently  the  defendant  was  driven  to  a  cross 
action.  To  obviate  this  inconvenience,  and  to  prevent  circuity  of 
action,  or  a  bill  in  equity,  it  was  enacted  by  stat.  2  Geo.  II.  c.  22» 
s.  13,  (made  perpetual  by  stat.  8  Geo.  II.  c.  24,  s.  4,)  "  That  where 
there  are  mutual  debts  between  the  plaintiff  and  defendant,  or  if 
either  party  sue  or  be  sued  as  executor  or  administrator,  where 
there  are  mutual  debts  between  the  testator  or  intestate,  and  either 
party,  one  debt  may  be  set  against  the-  other."*^  And  by  stat.  8 
Geo.  II.  c.  24,  s.  5,  it  was  enacted  and  declared^  ''  that  by  virtue 
of  the  preceding  clause,  mutual  debts  might  be  set  against  each 
other,  notwithstanding  that  such  debts  were  deemed  in  law  to  be 
of  a  different  nature ;  unless  in  cases  where  either  of  the  said  debts 

(a)  Hall  ▼.  Wybum,  Garth.  136,  and      in  this  sUtate. 
Cheveley  v.  Bond,  Garth.  226.  (c)  WiUianu  y.  /onev,  13  East,  439. 

{b)  Several  other  actiona  are  mentioned 


(84)  As  to  Ireland  being  still  beyond  seas  within  this  clause  of  the 
statute  of  Ann.  see  ante,  p.  145,  Lane  v.  Bennett, 
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shall  accrue  by  reason  of  a  penalty  contained  in  any  bond  or  Spe- 
cialty ;  and  in  all  cases  where  either  the  debt  for  which  the  action 
shall  be  brought,  or  the  debt  intended  to  be  set  against  the  same, 
shall  accrue  by  reason  of  any  such  penalty,  the  debt  intended  to  be 
set  off  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shown  how 
much  is  justly  due  on  either  side ;  and  in  case  the  plaintiff  shall  re- 
cover in  any  such  action  or  suit,  judgment  shall  be  entered  for  no 
more  than  shall  appear  to  be  justly  due  to  the  plaintiff,  after  one 
debt  being  set  against  the  other  as  aforesaid/' 

As  to  the  cases  in  which  a  set-off  is  allowed  under  the  pre- 
ceding statutes,  it  must  be  observed, 

1.  That  the  debts  sued  for,  and  the  debts  intended  to  be  set  o£^ 
must  be  mutual  (d)y  and  due  in  the  same  right.  Hence  a  joint  debt 
cannot  be  set  against  a  separate  demand,  nor  a  separate  debt  (e) 
aeainst  a  joint  demand  ;  but  a  debt  due  to  the  defendant,  as  sur- 
viving partner,  may  be  set  against  a  demand  on  defendant  in  his 
own  right  (/) ;  and  e  converso^  a  debt  due  from  the  plaintiff,  as 
surviving  partner,  may  be  set  against  a  debt  due  from  de- 
fendant  to  the  plaintiff  in  his  own  right  (ff),  A  defendant,  sued  as 
executor  or  acuninistrator,  cannot  set  off  a  debt  due  to  the  de- 
fendant personally,  nor  can  a  person  who  is  sued  for  his  own  debt 
set  off  what  is  due  to  him  as  executor  or  administrator.  The  statute 
2  Geo.  II.  c.  22,  s.  13,  says,  if  either  party  sues  or  is  sued  as 
executor  or  administrator,  where  there  are  mutual  debts  between 
the  testator  or  intestate  and  either  party,  one  debt  may  be  set 
against  the  other.  This  part  of  the  statute  is  confined  to  cases 
where  the  party  sues  or  is  sued  as  executor  or  administrator. 
Hence  where  an  executor  sues  for  a  cause  of  action  arising  after 
the  death  of  the  testator,  the  defendant  cannot  set  off  a  debt  due 
to  him  from  the  testator :  A.  having  been  appointed  by  B.,  his 
attorney,  to  receive  his  rents  (A),  did,  after  his  death,  receive  rent 
arrear  in  B.^s  life-time;  the  executrix  of  B.  brought  an  action 
against  A.  for  the  money  in  her  own  name^  not  naming  herself 
executrix ;  the  defendant  gave  notice  to  set  off  a  debt  due  to  him 
from  the  testator,  which  was  not  allowed  at  the  trial,  because  the 
suit  not  being  as  executor,  the  case  is  not  within  the  statute.  The 
court  of  C.  B.,  on  a  case  made,  concurred  in  opinion  with  the  judge 
who  tried  the  cause.  The  same  rule  holds  where  the  plaintiff  de- 
clares a$  exeeutcr^  if  the  cause  of  action  arose  after  the  death  of  the 
testator.  In  assumpsit  by  the  plaintiff,  as  executor  (i),  for  goods 
sold  and  delivered  to  the  defendant  by  the  plaintiff;  as  executor,  the 


(4)  See  Mwley  t.  Inglia^  4  Bingh.  N.  C.  {h)  Shipman  y.  Thon^ttm,  Willes,  103, 

58.  and  Bull.  N.  P.  180. 

(«)  France  and    Hill   v.    White  and  (t)  Kilvingion^  Executor,  ▼.  Stevenaon, 

WilUame,  6  Bingh.  N.  C.  33.  cited  by  Erskine  from  Yates's  MSS.  in 


(/)  Slipper  T.  Stidetone,  6  T.  R.  493.       Teggetmeyer  v.  Lumley. 
Q)  I^rnck  ▼.  Andrade,  6  T.  R.  582. 
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defendant  pleaded  a  set-off  for  a  debt  due  from  the  testator  to  the 
defendant.  On  demurrer,  the  court  held  the  plea  bad :  for  to  allow 
a  set-off  in  this  case,  would  be  altering  tne  course  of  distri- 
bution (A)  (85).    A  guaranty  cannot  be  the  subject  of  set-off  (Q. 

2.  A  debt  barred  by  the  statute  of  limitations  cannot  be  set  off. 
If  such  debt  be  pleaded  in  bar  to  the  action,  the  plaintiff  may  reply 
the  statute  of  limitations  (m). 

S.  Where  either  of  the  debts  accrues  by  reason  of  a  penalty, 
the  debt  intended  to  be  set  off  must  be  pleaded  in  bar,  and  the 
defendant  in  his  plea  must  aver  what  is  really  due  (n). 

4.  The  court,  under  the  statutes  of  set-off,  can  take  notice  of  an 
interest  at  law  (6)  only. 

Under  the  operation  of  the  new  rules,  a  set-off  must  now  be 
pleaded  specially,  and  cannot,  as  formerly,  be  given  in  evidence  under 
a  notice  of  set-off;  for  although  it  was  argued  (in  Graham  v» 
Partridge)  (p),  that  the  judges  had  no  power  to  make  the  rule  they 
did  on  this  subject,  it  was  determined  that  the  proviso  in  stat. 
3  &  4  Will.  IV.  c.  42,  s.  1,  (which  restrains  the  judges  from  making 
any  rule  which  shall  have  the  effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue,  and  giving  the  special  matter 
m  evidence,  in  any  case  wherein  he  now  is  or  hereafter  shaU  be 
entitled  to  do  so  by  virtue  of  any  act  of  parliament,)  did  not  apply 
to  the  defence  under  the  statute  of  set-off,  which  (unlike  the  cases 
in  which  the  legislature  have  afforded  protection  to  magistrates  and 
other  persons  acting  in  the  discharge  of  public  duties)  applies  gene- 
lully  to  all  the  queen^s  subjects. 


i: 


1)  Dnrnford's  note,  WiUes,  264.  (o)  Per  lAHledalet  J.,  (denying  the  an* 

I)  Ormqfbrd  v.  Stirling,  4  Esp.  207,  thority  of  Bottomless  ▼.  Brooi,  1  T.  R. 

reoognued  in  Morley  t.  IngUi,  4  Bingh.  622,)  in  JStckerr,  TSteker,  4  B.  &  Ad.  751. 

N.  C.  72.  (p)  Graham  ▼.  Partridgo,  1  M.  &  W. 


(m)  Remmgton  t.  Steveng,  Str.  1271.         395. 
(n)  Sut  8  Geo.  II.  c.  24,  s.  5. 


(85)  So  if  tlie  cause  of  action  arises  partly  in  time  of  testator  and  partly 
in  time  of  executor,  although  the  plaintiff  declares  as  executor^  yet  de- 
fendant cannot  set  off  a  debt  due  from  the  testator  to  him.  In  covenant 
by  plaintiffs  as  executors*,  for  rent  arrear  in  the  lifetime  of  testator,  and 
also  since  his  death,  the  defendant  at  the  trial  before  Lord  Mansfield^  at  the 
sitting  after  Easter  term,  25  Geo.  III.  set  off  a  debt  due  from  the  testator 
to  him ;  and  the  plaintiffs  were  nonsuited.  Erskine  moved  for  a  new  trial, 
on  the  ground  that  this  debt  could  not  be  set  off  in  this  case,  and  cited 
Shipmanv,  Thompson,  Bull.  N.P.  180;  Kilvington, Executor ^y. Stevenson, 
from  a  MS.  of  Yates,  J.,  and  Ridout  and  another.  Assignees,  v.  Brought 
Cowp.  133.  Lord  Mansfield,  C.  J.,  said,  that  he  was  satisfied  on  the 
point  on  the  authority  of  KUvington  v.  Stevenson,  and  made  the  rule 
absolute. 

*  Teggeimtyer  and  smother,  Exicuton,  v.  Lttmley,  B.  R.  T.  25  Geo.  III.,  reported 
in  Domford's  note  to  Hutchinton  t.  Stvrgef,  WiUes,  264. 
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by  R.  G.  T.  T.  1  Wm.  IV.  No.  6,  particulars  (if  any)  of  de- 
fendant's set-off  shall  be  annexed  by  plaintiff's  attorney  to  record 
at  the  time  it  is  entered  with  judge's  marshal. 

An  insurance-broker  is  only  entitled  to  receive  for  the  assured, 
from  the  underwriter,  a  payment  in  money :  hence  in  the  settlement 
of  a  particular  loss,  a  custom  to  set  off  the  general  balance  due 
from  the  broker  to  the  underwriter  cannot  be  supported  {q).  The 
averment  of  what  is  reaUy  due,  in  cases  where  the  debt  accrues  by 
reason  of  a  penalty,  has  been  holden  to  be  traversable  (r).  If  an 
agreement  is  entered  into  for  the  performance  of  covenants,  with  a 
penalty,  and  the  covenants  are  broken,  the  penalty  cannot  be  set  off: 
To  assumpsit  for  money  lent  («),  the  defendant  pleaded  articles  of 
agreement  with  mutual  covenant  in  a  penalty  for  performance,  and 
showed  a  breach  whereby  the  penalty  became  due,  and  offered  to  set 
off  the  same;  on  demurrer,  the  court  held  this  plea  not  within  the 
statute ;  Lord  Mansfield^  G.  J.,  observing,  that  it  was  contrary  to 
the  intention  of  the  acts,  that  the  penalty  should  be  admitted  to  be 
set  ofi^  when  perhaps  a  veiy  small  sum  was  due  for  such  damages 
as  the  defendant  had  actually  sustained.  A  set-off  reducing  the 
plaintiff's  demand  under  40«.  will  not  affect  the  jurisdiction  of  the 
superior  court,  so  as  to  entitle  the  defendant  to  enter  a  suggestion 
on  the  roll,  in  order  to  obtain  costs,  either  under  stat.  SJac.  I. 
c.  15,  s.  4  (0,  or  under  stat.  23  Geo.  II.  c.  33,  s.  19  (u),  if  it 
appear  that  a  sum  exceeding  40«.  was  due  at  the  time  of  action 
brought  (86).  With  respect,  however,  to  inferior  courts,  it  is  a 
general  nile,  that  eveir  part  of  the  cause  of  action  should  appear  to 
be  within  the  jurisdiction  of  the  court  {x).    Where,  therefore,  part 

(q)  Tbid  T.  iteuf,  4  B.  &  A.  210.  (0  PUt9  v.  Carpenter,  Str.  1191,  and 

(r)  /SymmoM  v.  Knox,  3  T.  R.  65.  1  WiU.  19. 

(«)  Nedrify.  Hogan,  2Bnrr.  1024,  and  («)  Oroee  y.  FUher,  3  Wils.  48. 

Boll.  N.  P.  180.  {»)  See  ante,  p.  102. 

(86)  The  language  of  the  two  statutes  ifl  different.     By  the  statute  ^'^  \^^^^tt^ 
James,  if  it  appear  to  the  judge  that  the  debt  to  be  recovered  does  not    *      '     - 
amount  to  40s.  the  defendant  shall  have  costs.     By  the  statute  of  George, 
the  defendant  shall  recover  double  costs,  if  the  jury^  upon  the  trial  of 
the  cause,  find  the  damages  for  the  plaintiff  under  ^s.^xnAeaA  the  judge 
certify  that,  1,  the  freehold,  or  2,  the  title  of  the  plaintiff's  land,  or  3,  an 
act  of  bankruptcy,  principally  came  in  question.     It  does  not  appear  that 
the  court,  in  Oross  v.  Fisher ^  adverted  to  this  difference.   N.    Under  the 
Court  of  Requests  Act,  for  Southwark,  22  Geo.  II.  c.  47,  s.  6,  if  the 
debt  which  was  originally  above  40«.  be  reduced  below  40s.   by  part- 
payment  before  action  brought,  the  defendant  will  be  permitted  to  enter  a 
suggestion.     Clark  v.  Askew,  8  East,  28*    So  under  the  London  Court 
of  Requests  Act,  if  the  debt  be  reduc^  by  part-payment  below  51.  before 
action  brought,  the      " 
Horn  v«  Hughes.  8  ..^^.^v,  v 
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of  the  cause  of  action  appears  to  have  arisen  out  of  such  jurisdiction, 
the  court  will  not  allow  (t)  a  suggestion  to  be  entered. 

8.  Tender. 

8.  Tender, — To  an  action  of  assumpsit,  the  defendant  may  plead 
non  assumpsit  as  to  part  of  the  plamtifTs  demand,  and  a  tender 
before  the  commencement  of  the  plaintifTs  suit  as  to  the  rest ;  but 
the  defendant  will  not  be  permitted  to  plead  non  assumpint  to  the 
whole  declaration,  and  a  tender  as  to  part  (u) ;  because,  if  the 
general  issue  should  be  found  for  the  defendant,  it  would  then 
appear  on  the  record,  that  nothing  was  due,  although  the  defendant 
by  his  plea  of  tender  had  admitted  something  to  be  due.  A  tender 
may  be  pleaded  to  a  quantum  mendt^  although  the  demand  is  un- 
certain.    Johnson  v.  Lancaster^  Str.  576. 

What  shall  be  a  good  Tender. — ^A  tender  must  be  (ar)  of  a  spe- 
cific sum  on  a  specific  account,  and  if  it  be  upon  a  condition 
to  which  the  creditor  has  a  right  t'o  object,  it  is  not  a  good 
tender.  Thus  an  offer  to  pay  a  sum  of  money  with  a  condition  that 
it  shall  be  accepted  as  the  whole  balance  due,  when  a  larger  sum  is 
claimed,  does  not  amount  to  a  legal  tender  of  the  sum  offered  to 
be  paid  {y).  In  order  to  sustain  a  plea  of  tender,  it  is  not  neces- 
sary in  all  cases  to  prove  the  actual  production  of  money,  in  monies 
numbered ;  it  will  be  sufficient  to  show  that  the  defendant  was  in 
a  present  condition  to  substantiate  his  offer  (0),  and  that  the 
plaintiff  dispensed  with  the  production  of  the  monev ;  but  there 
must  be  either  an  actual  offer  of  the  money  produced,  or  the 
production  of  it  must  be  dispensed  with  by  the  express  declaration 
or  equivalent  act  of  the  creditor.  Where  there  is  a  dispute  as  to 
the  amount  of  the  demand,  the  plaintiff,  by  objecting  to  the  quantum, 
may  dispense  with  a  tender  of  the  specific  sum ;  there  should, 
however,  be  an  offer  to  pay  by  producing  the  monev,  unless  the 

Slaintiff  dispenses  with  the  tender,  by  expressly  saymg,  that  the 
efendant  need  not  produce  the  money,  for  he  would  not  accept 
it;  for  though  the  plaintiff  might  refuse  the  money  at  first, 
yet  if  he  saw  it  produced,  he  might  be  induced  to  accept  it  (a). 
If  a  man  tender  more  than  he  ousht  to  pay,  it  is  good,  for 
omne  mains  continet  in  se  miniLs^  ana  the  other  ouffht  to  accept  so 
much  of  it  as  is  due  to  him  (b).  Hence,  a  proof  of  a  tender  of 
201.  9s,  6d.  in  bank  notes  and  silver  was  holden(c)  sufficient  to 


8 


'0  J^omv,  Chiimoek,  1  Man. &Gr. 216. 

[«)  Dowgall  v.  Bowman,  C.  B.  M.  11 
Geo.  III. ;  3  Wils.  145,  and  2  Bl.  Rep. 
723  ;  Anon.  C.  B.  M.  40  Geo.  III.  MSS. ; 
MacMlan  ▼.  Howard^  4  T.  R.  194,  S.  P. 

(f)  Per  MauUf  B.,  in  Bevaru  y.  J2e«9, 
5  M.  &  W.  306. 

(y)  Evant  v.  Judiins,  4  Campb.  156. 
See  Strong  ▼.  Harvey ^  3  Bingh.  304. 


(z)  Thofmu  ▼.  jBtMtfit,  10  East,  101. 

(a)  Per  Kenyan,  C.  J.,  Middlesex  Sit- 
tings, 4  Esp.  N.  P.  C.  68.  See  also 
Finch  V.  Brook,  1  Bingh.  N.  C.  253. 

(b)  Third  resolntion  in  Wad€*9  case, 
5  Rep.  115,  a,  recognised  per  Cur.  in 
Dean  y.  Jam^,  4  B.  &  Ad.  547.  Seo 
also  BetHKM  ▼.  Jteee,  5  M.  &  W.  306. 

(c)  Dean  ▼.  Jamet,  ubi  tup. 
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support  a  plea  of  tender  of  20Z.  If  a  debtor  tenders  (d)  a  larger 
sum  than  is  due,  and  asks  change,  this  will  be  a  good  tender,  if 
the  creditor  does  not  object  to  it  on  that  <iccaunty  but  only 
demands  a  larger  sum.  There  is  not  any  occasion  to  produce  the 
money,  if  the  creditor  refuses  to  receive  it  on  account  of  more  being 
due.  But  where  defendant,  being  indebted  to  the  plaintiff  in 
32. 10«.,  produced  to  him  a  5L  bank  note^  and  desired  him  to  take 
32.  10«.  out  of  that,  it  was  holden(e),  that  it  was  not  a  good 
tender ;  for  if  I  tender  a  man  twenty  guineas  in  the  current  coin 
of  the  realm,  this  may  be  a  very  good  tender  for  fifteen,  for  he 
has  only  to  select  so  much,  and  restore  me  the  residue.  But  a 
tender  m  bank  notes  is  quite  different.  In  that  case  the  tender 
may  be  made  in  such  a  way  that  it  is  physically  impossible  for  the 
creditor  to  take  what  is  due  and  restore  the  difference.  To  an 
action  of  assumpsit  (/),  the  defendant  pleaded  a  tender  of  lOZ. ; 
the  eyidence  was,  that  the  defendant,  naving  been  employed  as 
attorney  for  the  plaintiff^  had  in  that  character  received  for  his 
use  10/.  in  part  payment,  and  in  goinff  from  home  for  a  time,  left 
the  lOZ.  with  his  clerk  there.  Some  tune  after  the  plaintiff  called 
and  demanded  161.  6s,  lid.  which  he  said  he  supposed  Evans 
had  received;  when  the  clerk  told  him  that  Evans  was  gone 
from  home,  and  had  left  with  him  102.  to  give  to  the  plaintiff  when 
he  called.  The  plaintiff  said  he  would  not  receive  the  102.,  nor  any 
thing  less  than  his  whole  demand.  The  clerk  did  not  offer  the 
102.  The  court  were  of  opinion  the  evidence  was  insufficient; 
Lord  EUenhoroinghy  C.  J.,  observing,  ^^  It  is  expressly  stated,  that 
the  clerk  did  not  offer  the  102.  He  only  talked  about  having  had 
102.  left  with  him  to  give  to  the  plaintUT  when  he  called,  without 
making  any  oflfer  of  it,  which  is  not  a  tender  in  law.^ 

If  A.,  B.,  and  G.  have  a  joint  demand  on  D.,  and  C.  has  a 
separate  demand  on  D.  {g\  and  D.  offer  A.  to  pay  both  the  debts, 
which  A.  refuses,  without  objecting  to  the  form  of  the  tender  on 
account  of  his  being  entitled  only  to  the  joint  demand ;  D.  may 
plead  this  tender  in  bar  of  an  action  on  the  joint  demand ;  but  it 
ought  to  be  pleaded  as  a  tender  to  A.,  B.,  and  C.  A  tender  of 
foreign  money,  made  current  by  royal  proclamation,  is  equivalent  to 
a  tender  of  lawful  money  of  England  (h). 

A  tender  of  money  to  an  agent  authorized  to  receive  pay- 
ment ({),  is  a  good  tender  to  the  creditor  himself.  It  must  be 
made  (A)  either  to  the  creditor  himself,  or  to  an  agent  authorized 
to  give  a  receipt  for  the  debt. 

(<i)  Per  KeHfmt  C.  J.,  in  Blaek  t.  (A)  5  Rep.  114,  b. 

SmUh,  Pmke'B  N.  P.  C.  88.  (t)  QoodUmd  y.  BUwitt,  1  Campb.  477. 

(•)  Per  Le  Biane,  J.,  in  Beiierbee  v.  See  also  Mqfai    y.  Partotu,  5  Tannt. 

DmfU,  3  Campb.  70.     See  also  Robinaon  307. 

Y.  Cook,  6  Taunt.  336.  {k)  Per  Parki,  B.,  Kirion  t.  BraUh^ 

r/)  T%ma$  T.  Bvaiu,  10  East,  101.  Ufoite,  1  M.  &  W.  313. 


« 


)  DouffUu  y.  Pairiekf  3  T.  R.  683. 
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By  stat.  56  Geo.  III.  c.  68,  s.  11,  gold  coin,  of  the  weight  and 
fineness  prescribed  by  the  Mint  indenture,  is  declared  to  be  the 
only  legal  tender  for  payments  of  any  sum  exceeding  forty  shillings, 
and  timt  no  tender  of  payment  in  silver  coin  beyond  that  sum  is 
legal. 

By  the  last  act  giving  to  the  Bank  of  England  privileges,  for  a 
limited  period,  under  conditions,  viz,  3  &  4  Will.  IV.  c.  98,  s.  6, 
a  tender  of  Bank  of  England  notes  payable  to  bearer  on  demand  is 
made  a  legal  tender  to  the  amount  expressed  in  such  notes,  and  is 
to  be  taken  to  be  valid  as  a  tender  to  such  amount,  for  all  sums 
above  five  pounds,  on  all  occasions  on  which  any  tender  of  money 
may  be  legally  made,  so  long  as  the  Bank  of  England  shall  pay  on 
demand  their  notes  in  legS  coin.  Provided,'  i£at  no  such  notes 
shall  be  a  legal  tender  by  the  Bank  of  England,  or  any  branch 
bank  thereof;  but  the  Bank  are  not  to  be  required  to  pay  at  any 
branch  bank  any  notes  not  made  specially  payable  at  such  brancn 
bank;  but  the  Bank  of  England  shall  satisfy  at  the  bank  in 
London  all  notes  of  the  bank  or  of  any  branch  thereof. 

A  tender  of  country  bank  notes  is  a  good  tender,  if  the  creditor 
only  objects  to  the  quantum  and  not  to  the  quality  of  the  tender  (/). 

At  what  I%me  the  Tender  may  be  made, — The  tender  must  be 
made  before  the  commencement  of  the  suit.  The  line  being 
drawn  at  the  commencement  of  the  suit,  steps  taken  by  the 
plaintiff,  in  contemplation  only  of  an  action  before  tender  made, 
will  not  deprive  the  defendant  of  the  benefit  of  his  tender,  if  such 
tender  was  made  before  the  actual  commencement  of  plaintiff'*s 
suit.  Hence  it  is  not  any  answer  to  a  plea  of  t-ender  before  the 
exhibition  of  the  plaintiff's  biU  (m),  that  the  plaintiff  had  before  such 
tender  retained  an  attorney,  and  instructed  him  to  sue  out  a  latitat 
against  the  defendant,  and  Uiatthe  attorney  had  accordingly  applied 
for  such  writ,  before  the  tender,  which  writ  was  afterwards  sued  out* 

Of  the  Form  in  which  a  Tender  must  be  pleaded. — Where  the 
money  is  due  and  payable  immediately  by  the  agreement  (it),  the 
party  pleading  a  tender  must  show  that  he  was  ^^  always  r^dy," 
from  the  time  when  the  cause  of  action  accrued  (88).  Hence  to 
an  action  of  indebitatus  assumpsit  (o),  where  defendant  pleaded  that 
before  the  action,  viz,  on  such  a  day,  he  tendered  a  certain  sum  of 
money,  and  that  he  was  always  afterwards  ready,  and  then  was 

Xt)  Polglau  V.  Oliver^  2  Cr.  &  J.  15,  Peraonal  actiom  moit  now  be  oommenoed 

recognising  Loekper  v.  /oiiet,    Peeke't  by  writ  of  snmmons,  1  &  2  Vic.  c.  110,  b.  2. 
N.  P.  C.  239,  n.  3d  edit.,  and  Black  y.  (»)  OtJet  v.  HartU,  Ld.  Raym.  2M. 

Smith,  ib.  88.  (o)  JSweatUmd  r.  Squire,  Salk.  623. 

(ffi)  Briffg9  y.  Cahferly,  8  T,  R.  629. 


(88)  But  where  the  agreement  is  to  pay  at  a  certain  time,  tender  at 
that  time,  "  and  always  ready,"  is  a  good  plea.  Per  Holt,  C.  J.,  in  (Hies 
v.  Hart,  Salk.  622. 
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ready :  on  demurrer,  the  plea  was  holden  bad ;  for  per  CWr.,  It  is  not 
enough  that  he  was  always  ready  smce  the  tender ;  the  money  was 
due  before^  and  the  neglect  of  payment  was  a  delay^  a  breach  of 
contract,  and  a  cause  of  action.  So  where,  to  an  action  by  the  in- 
dorsee of  a  bill  of  exchange  (p),  the  defendant  pleaded,  that  after 
the  expiration  of  the  time  appointed  for  the  payment  of  the  bill, 
and  before  action  brought,  he,  the  defendant,  tendered  the  whole 
money  then  due  upon  the  bill,  with  interest,  in  respect  of  the 
damages  sustained  by  the  non-performance  of  the  promise ;  and 
that  he  always,  ^om  the  time  of  making  the  tender^  had  been,  and 
still  was,  ready  to  pay,  &c.  On  demurrer,  the  plea  was  holden 
bad :  Lord  ElUnborough^  C.  J.,  observing,  that  in  Giles  v.  Hartis  (9), 
it  was  expressly  decided,  that  an  averment  of  tout  temps  prist  was 
necessary  in  the  plea  of  tender,  and  that  it  was  one  of  those  land- 
marks in  pleading  which  ought  not  to  be  departed  from.  A  plea 
that  the  aefendant  is  ready,  and  has  always  been  ready,  with  apro- 
fert  in  curia  (r),  but  not  averring  a  tender,  will  be  bad  on  general 
demurrer.  It  is  not  necessary  tnat  a  plea  of  tender  to  an  action  of 
indebitatus  assumpsit  should  answer  a  special  request  laid  in  the 
declaration  (s)  on  a  day  subsequent  to  tne  day  on  which  the  pro- 
mise is  laid :  because  such  request  is  surplusage,  and  therefore  the 
day  on  which  it  is  made  is  wholly  immaterial. 

Of  the  Rqflication. — To  a  plea  of  tender  the  plaintiff  may  reply 
a  subsequent  demand  and  refusal. 

The  usual  form  of  this  replication  is,  that,  *'  after  the  making  of 
the  tender  mentioned  in  the  plea,  and  before  the  conunencement  of 
the  action,  the  plaintiff  demanded  the  said  sum,  rthe  sum  tendered,) 
but  that  the  defendant  refused  to  pay  the  same,  &c.  Issue  being 
joined  on  the  fact  of  this  demand,  it  will  be  incumbent  on  the 
plaintiff  to  prove  that  he  demanded  the  precise  sum  before  ten- 
dered. Proof  of  a  demand  of  a  larger  (t)  sum  than  that  which  was 
originally  tendered,  will  not  support  the  issue.  The  demand  ought 
to  be  made  by  some  person  authorized  to  ffive  the  debtor  a  dis- 
charge. Hence,  in  a  case  where  the  demand  had  been  made  by  the 
derk  to  the  plaintiff's  attorney  (tt),  who  had  never  se^i  the  defend- 
ant before  going  upon  this  errand,  Lord  JBllenborough  held  the 
demand  insimcient ;  admitting,  however,  that  the  demand  by  the 
attorney  himself  might  have  done.  If  to  the  plea  the  plaintiff  repl^  a 
latitat  (9)  (89),  and  that  the  tender  was  not  made  before  the  sumg 


if! 

id 


0  Hume  Y.  Pepio€j  8  East,  168.  (t)  Spyhejf  r.  Hide,  1  Campb.  181 ;  Ld. 

[f )  Ld.  Raym.  254,  and  vid.  Wood  v.  SUekbarough,  C.  J.,  Rhere  y.  Or^kif 

JEtU^,  Fort.  376.  5  B.  &  A.  630,  S.  P. 

r)  Fremch  y.  Waimm,  C.  B.  2  THls.  74.  (« )  Colee  y.  BeU,  Sittingi  after  M.  T. 

'«)  GOee  Y.  Hart,  Salk.  622,  and  Carth.  49  Geo.  III.  1  Campb.  478,  n. 

413.  (v)  TroMfY.JVev/oii,B.R.lW2l8.141. 

(89)  Denison^  J.,  doubted  whether  the  replication  of  a  latitat  wa» 
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out  the  latitat,  the  defendant  may  rejoin,  that  plaintiff  had  not  any 
cause  of  action  at  the  time  of  suing  it  out ;  because  the  plaintiff  by 
the  replication  makes  the  latitat  the  commencement  of  the  suit ; 
therefore  it  may  be  considered  in  the  nature  of  an  original  writ,  and 
defendant  ought  to  have  the  same  advantage  of  it  as  the  plaintiff. 
The  same  observation  which  was  made  at  the  conclusion  of  the 
cases  relating  to  the  plea  of  set-off  ^plies  here,  viz,  that  if  by  the 
plea  of  tender  being  found  for  the  defendant,  the  balance  proved  on 
the  non  assumpsit  is  under  40^. ;  yet,  if  that,  added  to  the  sum 
tendered,  exceed  40«.  the  jurisdiction  of  the  superior  court  will  not 
be  affected  (tr),  and  the  defendant  will  not  be  permitted  to  enter  a 
suggestion  on  the  roll  in  order  to  obtain  his  costs  (x). 


V.  Damages. — Judgment. 


Where  an  action  is  brought  for  not  delivering  ^(hm&  upon  a  given 
day,  the  true  measure  of  damages  is  the  difference  between  the 


i 


v)  Heamard  y.  Hopkhu,  Dong.  448, 

[jp)  Middx.  Court  of  Conadeiioe,  atat.  23  Geo.  IL  c.  33,  s.  19  (90). 


good,  because  it  was  not  material  when  the  process  issued.  This  was 
upon  a  supposition  that  the  latitat  was  only  process.  1  Wils.  148.  In* 
deed  when  the  issuing  out  of  a  latitat  is  not  replied  to  the  statute  of  limi* 
tations,  or  to  avoid  a  tender,  or  given  in  evidence  to  support  a  penal 
action,  it  is  considered  but  as  process,  and  not  as  the  commencement  of 
the  suit.  Foster  v.  Bonner^  Cowp.  454.  It  is  in  the  election  of  the 
plaintiff  to  consider  the  memorandum,  or  the  actual  suing  out  of  the  writ, 
as  the  commencement  of  the  suit ;  this  is  the  rule,  subject  to  the  excep- 
tion that  in  penal  actions  and  in  cases  on  the  statute  of  limitations  the 
defendant  may  always  resort  to  the  real  time.  Pugh  v.  Martin^  3  Doug. 
347.  But  now  by  R.  G.  H.  T.  4  Will.  IV.  No.  1 ,  every  pleading,  as  well 
as  the  declaration,  shall  be  entitled  of  the  day  of  the  month  and  year  when 
the  same  was  pleaded,  and  shall  bear  no  other  time  or  date,  and  every 
declaration  and  other  pleading  shall  also  be  entered  on  the  record  made 
up  for  trial  and  on  the  judgment  roU,  under  the  date  of  the  day  of  the 
month  and  year  when  the  same  respectively  took  place,  and  without  refer- 
ence to  any  other  time  or  date,  unless  otherwise  specially  ordered  by  the 
court  or  a  judge.    See  also  1  &  8  Vict.  c.  110,  s.  2. 

(90)  But  see  the  words  of  the  statute,  by  which  it  is  enacted,  "  that  if 
any  action  of  debt  or  assumpsit  shall  be  commenced  in  any  of  the  king's 
courts  at  Westminster,  and  the  defendant  shall  live  or  reside  in  Middfe* 
sex,  and  the  jury  upon  the  trial  of  such  cause  shall  find  the  damages  for 
the  plaintiff  under  405.,  unless  the  judge  shall  in  open  court  certify  on 
the  back  of  the  record,  that,  1,  the  freehold  or  title  to  the  plamtiff's  land, 
or  2,  an  act  of  bankruptcy  principally  came  in  question,  &c.,the  defendant 
shall  recover  double  costs.''  See  also  Clark  v.  Askew^  8  East,  28 ; 
Nightingale  v.  Barnard^  4  Bingh.  169. 
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ccmtnct  price  (y),  and  that  which  goods  af  a  Bimilar  quality  and 
descrmtion  bore  on  or  about  the  day,  when  the  goods  ought  to  have 
been  deliyered.  Contract  for  a  quantity  of  ou  at  a  certain  price, 
to  be  deliyered  at  a  future  day ;  in  an  action  for  not  accepting  and 

Sying  for  the  oil,  the  proper  measure  of  damages  (z)  is  the  dif- 
"ence  between  the  price  contracted  for  and  the  market  price  at 
the  time  when  the  contract  ought  to  have  been  completed.    Where 

A.  contracted  for  the  purchase  of  wheat  ^^  to  be  delivered  at  B,  as 
soon  as  vessels  could  be  obtained  for  the  carriage  thereof,^  and 
subsequently  (the  market  having  fallen)  A.  gave  the  seller  notice 
that  he  would  not  accept  it,  if  it  were  delivered,  the  wheat  being 
then  on  its  transit  to  B.,  it  was  holden  (a),  in  an  action  against  A. 
for  not  accepting  the  wheat,  that  the  proper  measure  of  damages 
was  the  difference  between  the  contract  pnce  and  the  market  pnce 
on  the  day  when  the  wheat  was  tendered  to  A.  for  acceptance  at 

B.  and  reiused ;  and  not  on  the  day  when  the  notice  was  received 
b^  the  seller.  But  in  an  action  for  not  replacing  stock  (&),  the 
highest  value  as  it  stood  either  when  it  ought  to  have  been  re- 
placed, or  at  the  time  of  trial,  is  to  be  taken,  but  not  any  higher 
price  (c)  to  which  the  stock  may  have  risen  at  any  intenne£ate 
time. 

Where  an  agreement  contains  several  stipulations,  some  of  them 
touching  matters  of  great  importance  to  the  parties,  and  others 
matters  of  little  or  no  importance,  a  stipulation  for  liquidated 
damages,  generally  ^  upon  any  violation  of  the  agreement,  snail  not 
be  carried  (d)  into  effect ;  but  otherwise,  if  the  ap-eement  specify 
the  particular  stipulation  or  stipulations  to  which  the  liqmdated 
damages  are  to  be  confined. 

Where  the  contract  was  for  about  300  quarters  (more  or  less)  of 
foreisn  lye,  shipped  on  board  a  particular  vessel  coming  from  Ham- 
burgn ;  the  vessel  brought  345  quarters,  and  the  sellers  refused  to 
deliver  any  part,  unless  the  purclmsers  would  accept  the  whole.  It 
was  holden  (e),  that  they  were  not  bound  to  accept  the  whole ;  Ld. 
Tenterdeuy  C.  J.,  and  JLitiledale,  J.,  being  of  opinion,  that  by  the 
words,  ^^  about*'  and  ^*  more  or  less,^  the  parties  could  not  have 
contemplated  so  large  an  excess  as  45  over  300  quarters ;  and 
Parhey  J.,  and  Patteson^  J.,  ^^  It  lay  on  the  sellers  to  show  that 
such  an  excess  was  contemplated ;  and  if  from  the  obscurity  of  the 
contract  they  were  unable  to  do  so,  their  defence  failed."  In  this 
case  evid^ice  was  received,  that  the  words  '^  more  or  less,"  in  a 
contract  for  grain,  according  to  the  custom  of  merchants,  does  not 
require  the  purchaser  to  accept  so  large  an  excess.     The  judge, 

(|f)  Gam^ordr.  CarroU,2  B.  &  C.  624.  (b)  Shepherd  y.  JohntWt  2  Eait,  211. 

{zS  Boorman  y.  Nash,  9  B.  &  C.  145.  (e)  IT  Arthur  v.  Ld,  8eqforth,2Tvat, 

(a)  PhiUpotte  ▼.  Btftau,  5  M.  &  W.  257. 
475,  recognixing  XtifA  v.  Paterton,  2  (d)  KembleY.Farrem,  6  Bingh.  141, 

Moore,  588.  («)  Oom  v.  Sfflin,  2  B.  &  Ad.  106. 
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however,  gave  leave  to  move  ;  the  court  did  not  decide  on  its  ad^ 
missibility ;  Littledale^  J.,  expressed  a  doubt.  N.  He  said  also, 
When  land  is  described  in  conveyances,  it  is  often  mentioned  as 
containing  so  many  acres  and  roods,  ''  be  the  same  more  or  less,^' 
but  it  is  uways  understood  that  the  excess  bears  a  very  small  pro* 
portion  to  the  quantity  named,  a  much  smaUer  proportion  than  that 
of  45  to  300  quarters. 

Judgment, — ^Although  it  is  a  rule  (/),  that  the  court  will  look  to 
the  whole  record,  and  give  judgment  according  to  the  truth  there 
disclosed,  however  irregular  the  mode  of  pleadmg  may  be ;  jet  the 
court  cannot  pick  out  of  various  parts  (ff)  of  the  record  a  different 
cause  of  action  from  that  for  which  the  plaintiff  proceeds. 

(/)  Le  Bret  Y.  PapUbm,  4  East,  502;  (g)  Head  y.  Baldrey,  ^  A.  &  E.  469; 

CkanUey  v.  Whuianley,  5  East,  266.  2  NeT.  H  P.  217,  8.  C. 
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CHAPTER   V. 

ATTORNEY. 

Of  Actions  brought  by  Attornies  and  Solicitors  far  the  Recovery  of 
their  Fees f  p.  157. 

Of  the  Statutes  3  Jac.  L  c.  7, «.  1 ;  2  Geo.  11.  c.  28,  s.  28,  relating 
to  the  Delivery  of  Sills  by  Attornies^  and  12  Geo.  II,  c.  13,  s.  6, 
p.  158. 

Taxation  ofBill^  p.  165. 

Liability  of  Attornies  for  Negligence  and  UnshilfulnesSj  p.  169. 

Attornies  (l)  and  solicitors  may  maintain  an  action  of 
debt  (a),  or  of  indebitatus  assumpsit,  for  the  recovery  of  their 
fees.  The  latter,  form  of  action  is  that  which  is  most  nsually 
adopted.  If  a  solicitor  or  agent  for  a  third  person  retain  an 
attorney,  and  promise  him  his  fees,  indebitatus  assumpsit  will  lie 
against  such  solicitor  or  asent  (£).  But  it  seems  doubtful,  whether, 
in  this  case,  an  action  of  debt  would  lie  (c). 

To  an  action  of  assumpmt  for  fees  due  to  the  plaintiff  as  an 
attorney  (^),  the  defendant  may  plead  the  statute  of  limitations, 
viz.  that  he  did  not  promise  or  undertake  within  six  years  next 
before  action  brought. 

(a)  Adm.  in  Bnu(fard  v.  Wbodhoui€f  {e)  Aff.  Bra4fi>rd  y.  Woodhoute,  Cro. 
Cro.  Jac.  520.                                               Jac.  520.    Neg.  Sandi  v.  TWw'/Mm,  Cro. 

(b)  Amdme  and  Roe,  Skin.  21 7,  218 ;      Car.  194. 

Adm.  in  Stands  ?.  TVeoi/um,  Cro.  Car.  194.  (<0  Olittr  y.  Thoma$,  Ld.  Raym.  2. 


(1)  By  R.  G.  H.  T.  6  Will,  IV.  followed  by  regulations  in  E.  T.  6  Will. 
IV.,  every  person  applying  to  be  admitted  an  attorney  of  B.  R.,  C.  B.,  and 
Exchequer,  undergoes  an  examination  as  to  his  fitness  and  capacity,  by 
examiners  appointed  every  year  in  Easter  Term.  The  first  examination 
took  place  at  the  Hall  of  the  Incorporated  Law  Society  in  Chancery 
Lane,  on  the  4th  of  June,  1836.  The  rules  and  questions  relating  to  th» 
subject  will  be  found  in  2  Bingh.  N.  C.  61 1,  800  ;  1  M.  &  W.  1,  290 ; 
1  Tyr.  &  Gr.  233;  4  Ad.  &  Eli.  767.  With  respect  to  the  certificate 
requisite  for  an  attorney,  see  stat.  37  Geo.  III.  c.  90 ;  ss.  26,  7,  8,  30 ; 
and  Stat.  44  Geo.  III.  c.  59.  See  also  Eyre  v.  Shelley,  6  M.  & 
W.  269. 
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By  Btat.  S  Jac.  I.  c.  7,  fl*  1,  "  No  attorney,  solicitor,  or  servant 
to  any,  shall  be  allowed  from  his  client  or  master,  for  any  fee  given 
to  any  serjeant  or  counsellor,  or  for  any  suxns  of  money  given  for 
copies  to  any  officers  in  any  court  of  record  at  Westminster,  unless 
he  have  a  ticket  subscribed  with  their  hands  and  names,  testifying 
how  much  hath  been  received  or  paid,  and  at  what  time ;  and  all 
attomies  and  solicitors  shall  give  a  true  biU  to  their  masters  (2), 
clients,  or  .their  assigns,  of  aU  other  charges  concerning  the  suits 
which  thefy  have  for  wem,  subscribed  with  their  hands  and  names, 
before  they  shall  charge  their  clients  with  such  fees  or  charges.'^ 
To  an  action  brought  by  an  attorney  to  recover  fees  for  the  prose- 
cution of  a  habeas  carpus  (e),  to  remove  a  plaint  levied  against 
defendant  in  an  inferior  court,  and  for  defending  him  in  that  suit 
after  it  was  removed  into  the  King's  Bench,  the  defendant  pleaded  this 
statute  :  on  demurrer,  judgment  was  given  for  the  plaintiff;  because 
this  statute  does  not  extend  to  matters  transacted  in  inferior  courts, 
but  to  suits  in  the  courts  of  Westminster  Hall  only.  In  an  action 
brought  by  an  attorney  against  an  executor  for  fees  (/)  and  sums 
of  money  expended  by  the  plaintiff  in  several  suits  for  the  testator 
of  the  defendant,  the  defendant  pleaded  this  statute,  and  that  the 
plaintiff  had  not  given  to  the  testator,  nor  to  the  defendant,  before 

(e)  Briekwao4  ▼.  Fanthaw^  Carth.  147.  (/)  Brooka  ▼.  Hague,  T.  Raym.  245. 


(2)  Indebitatus  assumpsit  for  agent*8  fees.  It  was  objected  on  the  part 
of  the  defendant,  that  plaintiff  ought  to  prove  a  bill  delivered.  For  the 
plaintiff  it  was  insisted,  that  agents  were  not  within  the  statute ;  that,  at 
the  time  when  it  was  made,  agents  were  unknown;  that  the  attomies 
then  came  to  London  to  solicit  their  causes  in  person.  Lee^  C.  J.,  was 
of  opinion,  that  the  case  was  not  within  the  statute,  but  offered  to  save 
the  point.  Verdict  for  plaintiff,  Jones,  one,  Sfc.  v.  Price,  B.  R.  May  19, 
1748.  See  also  Bridges,  one,  S^c.  v.  Francis,  Peake's  N.  P.  C.  1,  2, 
where  Kenyan,  C.  J.,  expressed  the  same  opinion.  S.  P.  per  Lord 
Tenterden,  C.  J.,  in  Sandys  and  another  v.  Hornby,  Gent.  Sfc.  2  M.  & 
Malk.  33.  See  also  Hill  v.  Sydney,  7  A.  &  E.  956.  The  court  has  not 
anv  jurisdiction  to  order  agents'  bills  with  their  attorney  to  be  taxed,  even 
although  a  special  suit  be  pending ;  for  the  only  autnority  possessed  by 
the  court  of  ordering  the  taxation  of  an  attorney's  bill  is  conferred  by 
statute;  and  the  6th  section  of  12  Geo.  II.  c.  13  expressly  exempts 
agents'  bills  from  the  operation  of  the  2  Geo.  II.  c.  23,  s.  23 ;  Weymouth 
V.  Knipe,  3  Bingh.  N.  C.  387 ;  3  Sc.  764 ;  but,  in  a  case  in  Chancery, 
{Jones  V.  Roberts,  8  Sim.  400,)  Sir  L.  Shadwell,  V.  C,  said,  "  For  a 
series  of  years,  it  has  been  the  established  practice  of  this  court  to  direct 
the  taxation  of  an  agent's  bill,  on  the  application  of  the  solicitor  who 
employed  him;  and  it  appears  to  me  that  I  am  bound  to  adopt  and 
follow  it,  notwithstanding  the  opinion  expressed  by  the  judges  of  the 
Court  of  Common  Pleas  in  Weymouth  v.  Knipe.'*  In  Toghill  v.  Grant, 
2  Beav.  261,  Lord  Langdale,  M.  R.,  concurred  with  the  V.  C. 
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the  tmt  brought  (S),  any  bill  of  charges  accordine  to  the  statute : 
on  demurrer,  it  was  adjudged  a  good  ^ea.  In  Muner  y.  Crowdall^ 
1  Show.  338,  where  the  same  plea  was  pleaded,  on  demnirer, 
because  defendant  had  not  averred  his  plea,  the  objection  was 
overruled,  the  plea  being  in  the  negative  (4> 

By  stat.  2  Geo.  II.  c.  23,  s.  23,  (made  perpetual  by  stat.  30 
Geo.  II.  c.  19,  8.  75,)  for  the  better  regdation  of  attomies  and 
solicitors,  it  is  enacted,  that  ^^  no  attorney  of  the  Courts  of  Swing's 
Bench,  Common  Pleas,  or  Exchequer,  &c.,  nor  any  solicitor  in 
Chancery,  &c.,  shall  commence  or  maintain  any  action  or  suit  for 
the  recovery  of  any  feeSy  charges^  or  disbursements,  at  law  or  in 
equity,  until  the  expiration  of  one  month  (5),  or  more,  after  such 
attorney  or  solicitor  respectively  shall  have  delivered  unto  the  party 
to  be  charged  therewith,  or  left  for  him^  at  his  dwelling-house  (6), 
or  hist  place  of  abode,  a  biU  of  such  fees,  charges,  and  disburse- 
ments, written  in  a  common  legible  hand,  and  in  tne  English  tongue, 
except  law  terms  and  names  of  writs,  and  in  words  at  len^h  (7), 
except  times  and  sums^  which  bill  shall  be  subscribed  with  the 
proper  hand  of  such  attorney  or  solicitor :  and  upon  application  of 
the  party  chargeable  by  such  bill,  or  of  any  other  person  in  that 
behalf  authorized,  unto  the  Lord  Chancellor,  or  the  Master  of  the 
Rolls,  or  unto  any  of  the  courts  aforesaid,  or  unto  a  judge  or  baron 
of  any  of  the  said  courts,  respectively,  in  which  the  business  con- 
tained in  such  bill,  or  the  greatest  pso-t  thereof  in  amount  or  value, 
shall  have  been  transacted,  they  may  refer  the  bill,  &c.  to  be  taxed 
(although  no  action  be  depending  in  such  court  touching  the 
same).^  The  foregoing  provisions,  being  beneficial  to  the  subject, 
have  received  a  literal  construction  (g) ;  hence,  where  part  of  the 
charges  of  an  attomey*s  bill  was  for  drawing  an  affidavit,  and  for 

(^)  WimteTt  OM,  4-6.  ▼.  Pdyne,  6  T.  R.  645. 


(3)  This  allegation  seems  essential ;  for  in  Clark  v.  Oodfrey,  Sir.  633, 
it  was  settled,  by  the  Court  of  Common.  Pleas,  on  great  consultation,  that 
the  bill  must  be  delivered  before  action  brougkty  in  order  that  the  client 
may  have  an  opportunity  of  looking  it  over  before  he  incurs  further 
expense. 

(4)  In  this  case  it  was  said  by  the  court,  that  this  statute  might  be 
given  in  evidence  under  the  general  issue. 

(5)  The  term  **  month"  here  means  a  lunar  month,  {Hurd  v.  Leachy 
5  Esp.  N.  P.  C.  163,  Ellenhoroughy  C.  J.,)  consisting  of  twenty-eight 
days,  exclusively  of  both  the  day  of  delivering  the  bill  and  of  com- 
mencing the  action.     Blunt  v.  Heslop,  3  Nev.  &  P.  553 ;  8  A.  &  £.  577. 

(6)  Leaving  at  the  counting-house  is  not  sufficient.    2  Bos.  &  Pul.  343. 

(7)  By  statute  12  Geo.  II.  c.  13,  s.  5,  every  attorney,  clerk  in  court, 
and  solicitor,  may  write  his  bill  of  fees,  charges,  and  disbursements,  with 
such  abbreviations  as  are  now  commonly  used  in  the  English  language. 
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attendance  on  the  party  at  the  swearing,  it  was  holden,  that  they 
were  charjp^es  for  proceedings  in  conrt,  because  the  oath  must  either 
be  administered  by  the  court,  or  by  some  authority  delegated  by 
the  court ;  and  that  an  action  could  not  be  maintamed  for  the  re- 
coyery  of  such  charges,  because  a  biU  had  not  been  deliyered  a 
month  before  the  action  was  brought.  So  where  an  action  was 
brought  for  the  amount  of  a  bill  for  business  done  at  the  quarter 
sessions  (A),  upon  a  prosecution  for  an  assault,  it  was  holden,  that 
the  action  could  not  be  maintained,  because  there  was  not  any  sig- 
nature to  the  bill  which  had  been  deliyered  (8).  An  attorneys  bill 
may  be  referred  to  be  taxed,  though  all  the  business  charged  was 
done  at  the  quarter  sessions  (i).  So  a  dedimus  potestatem  charged 
in  an  attorney's  bill,  is  a  sufficient  item  to  enable  the  court  to  refer 
the  bill  for  taxation,  though  with  this  exception  it  be  entirely  for 
conyeyancing  (A).  So  a  bill  for  business  done  in  the  Insofyent 
Court  in  procuring  the  discharge  of  an  insolyent  (/).  Where  an 
action  was  brought  in  C.  B.  by  an  attorney  of  that  court  for  the 
recoyery  of  his  bill  of  charges  for  business  done  in  the  Central 
Criminal  Court,  it  was  holden  (m),  that  a  judge  might  make  an 
order  for  the  taxation  of  such  bill  upon  the  usual  terms.  Preparing 
a  repleyin  bond  is  business  done  in  a  county  court,  and  consequently 
taxable  (n).  Charges  by  an  attorney  for  attending  and  adyisins  a 
party  in  a  suit  tlutt  had  been  brought  against  him,  are  taxable 
chaises ;  and  though  they  be  the  only  taxable  charges  in  a  bill  con- 
sisting of  many  items,  yet  the  attorney  cannot  recoyer  any  part  of 
his  demand  without  leaying  a  bill  as  the  statute  directs  (o).  Money 
paid  by  an  attorney  for  costs  which  his  client  is  adjudged  to  pay  is 
a  disbursement  within  the  statute  (p).  But  a  plaintin  s  attorney, 
who,  at  the  defendant's  request,  puts  in  bail  for  him,  and  after- 
wards pays  the  debt  and  costs,  without  haying  them  first  taxed, 
and  without  making  any  charge  for  his  own  labour  therein,  need 
not  deliyer  a  biU  a  month  before  he  sends  for  the  money  so  ad- 
yanced ;  for  the  statute  applies  to  cases  where  a  person  employed 

(A)  Clarke  ▼.  Donovan,  5  T.  R.  694.  364. 

(t;  iSr  parte  Willianu,  4  T.  R.  496 ;  (m)  Curling  ▼.  Sedger,  4  Bingli.  N.  C. 

Clarke  ▼.  Donovan,  5  T.  R.  694,  S.  P.,  re-  743. 

cognized  in  Sylvuter  ▼.  Webeter,  9  Bingh.  (n)  Wardle  ▼.  IfiekoUonf  4  B.  &  Ad. 

388,  in  which  it  was  holden,  that  an  ac-  469 ;  1  Ney.  &  M.  355  ;  Becke  ▼.  WelUf 

tion  could  not  be  maintained  upon  such  1  Cr.  Ac  M.  75 ;  3  Tyr.  193. 

bill,  unless  it  had  been  delivered.  (o)  SnUih  ▼.  Taylor,  7  Bingh.  259. 

{k)  Ex  parte  Priekett,  I  Bos.  &  Pul.  (p)  Orowder,  Lome  and  Co,  t.  Shee,  1 

N.  R.  266.  Campb.  437. 

(/)  8mUk  ▼.  Wattleworth,  4  B.  «^  C. 


(8)  BuUer,  J.,  had  ruled  otherwise  in  Stephenson  y.  Taylor  and 
another y  York  Summer  Assizes,  1786,  on  the  ground  that  the  statute  was 
confined  to  business  done  in  a  court  of  record,  wherein  attomies  are  ad- 
missible and  sworn.  See  the  first  section  of  the  statute  2  Geo.  II.  c.  23, 
and  quare  to  what  courts  does  the  word  aforesaid  in  sect.  23,  refer? 
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as  an  attorney  sues  to  recover  a  compensation  for  his  labour  and 
skill  (q). 

Charges  for  conveyancing  are  not  within  this  statute  (r),  and 
once  the  abolition  of  fines  and  recoveries,  an  attorney's  bill  for  pre- 
paring acknowledgments  of  married  women,  and  attending  before 
the  commissioners,  is  not  taxable  (s) ;  for  the  certificate  of  a  mar- 
ried woman'^s  acknowledgment  is  no  more  than  a  statutory  convey- 
ance. Charges  for  searching  for  judgments  are  not  taxable  (t). 
Business  done  in  the  Middlesex  Court  of  Requests  is  not  taxable^ 
there  being  no  proper  taxing  officer  of  that  court,  and  the  attorney 
not  acting  therein  as  such  (u). 

It  is  sufficient,  if  some  of  the  items  of  the  bill  upon  the  face  of 
them  import  that  a  cause  was  depending  in  some  court  (x)y  it  is  not 
necessary  to  prove  it  aliunde.  An  attorney  having  transacted  com- 
mon law,  as  well  as  conveyancing  and  other  business,  not  taxable, 
delivered  a  bill  for  all  the  conunon  law  business,  which  his  client 
examined  and  admitted  to  be  correct,  and  directed  the  attorney  to 
borrow  for  him  a  sum  of  money,  which  was  accordingly  done,  and 
credit  given  to  him  for  that  amount ;  subsequently,  on  failing  to 
obtain  payment  for  any  part  of  his  charges  for  conveyancing,  the 
attorney  brought  an  action  for  the  residue  of  his  demand ;  it  was 
holden  (y),  that  he  had  no  right  to  separate  the  common  law  and 
conveyandng  bills,  and  to  appropriate  the  sum  credited  in  discharge 
of  the  former ;  and  therefore  he  could  not  maintain  an  action  wi£- 
out  delivering  a  bill.  But  a  bill  for  business  done  under  a  commis- 
sion of  bankruptcy,  need  not  be  delivered  a  month  before  action  (;;) 
brought. 

An  attomey'^s  bill,  generally  speaking,  ought  to  give  a  history  of 
the  cause,  so  as  to  enable  the  officer  to  judge  of  the  propriety  of 
the  various  items  of  which  it  is  composed.  A  delivery  of  a  bill, 
containing  the  items  of  the  extra  costs,  and  omitting  the  items  of 
taxed  ooc^  which  have  been  received  from  the  other  side,  is  not  a 
sufficient  compliance  with  the  statute ;  but  although  an  attorney's 
bill  contain  items  not  specified  according  to  the  statute,  he  may 
still  recover  the  portion  of  his  bill,  as  to  which  the  provisions  of  the 
statute  have  been  complied  with  (a). 

The  bill  must  be  left  with  the  party  charged  (5),  for  in  a  case 
where  the  plaintiff  had  delivered  his  bill  to  the  defendant  in  due 
time,  who  acknowledged  the  debt,  and  said  that  he  would  pay  it,  but 
that  he  did  not  know  what  to  do  with  the  bill,  upon  which  the 

(q)  Prothero  ▼.  Tktmas,  6  Taunt.  196.  («)  Beeke  t.  WelU,  1  Cr.  &  M.  75. 

(r)  HUl  ▼.  Humphre^i,  2  Bos.  &  Pul.  (s)  Watt  t.  Collnu,  2  C.  &  P.  71. 

345,  sot/,  p.  162.  See  also  Bull.  N.  P.  145.  (jf)  Jamet  t.  ChUd,  2  Cr.  &  J.  678. 

(i)  In  re  Bramon,  3  Bingb.  N.  C.  783.  (z)  HamUton  t.  Pitt,  7  Bingh.  232. 

(0  Bjf parte B4>wUt*t  Tnuteet f\  Bingh.  (a)  Waller  y.  Lacy,  1  Man.  &  Gr.  54. 

N.  C.  632 ;   Fenion  v.  Correa,  Ry.  &  (b)  Brooke  v.  Maton,  1  H.  Bl.  290. 
Moo.  262. 
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Elaintiff  took  it  back  again,  it  was  holden,  that  the  bill  ought  to 
ave  been  left  with  the  defendant ;  for  the  intention  of  the  statute 
was,  that  the  client  should  have  due  time  to  examine  the  charges 
made  by  the  attorney,  and  take  advice  upon  them,  if  necessary.  In 
like  manner  it  has  been  holden  (c),  that  although  an  attorney  shows 
his  client  a  copy  of  his  bill,  explaining  the  difierent  charges  to  him, 
in  the  reasonableness  of  which  the  client  acquiesces,  the  attorney 
is  notwithstanding  bound  to  leave  a  copy  of  the  bill  with  him.  But 
the  legislature,  by  requiring  a  deUvery  of  the  bill  to  the  party  to  be 
charged^  meant  no  more  than  that  he  should  have  reasonable  notice 
of  its  contents ;  leaving  it  to  the  construction  of  the  law,  as  in  other 
cases,  what  should  be  deemed  a  delivery  to  him  for  the  purpose  of 
notice.  Hence,  where  a  party  in  a  cause  having  changed  his -at- 
torney in  the  progress  of  it,  a  judge's  order  was  aftierwards  obtained 
by  the  second  attomev  for  the  delivery  to  him  of  a  bill  signed  by 
the  first  attorney,  which  delivenr  was  accordingly  made ;  this  was 
holden  (d)  to  be  a  sufficient  delivery  to  the  party  to  be  charged 
within  the  words  and  meaning  of  the  statute.  Where  several  are 
jointly  liable  to  an  attorney  for  business  done  (e),  the  delivery  of  a 
copy  of  a  bill  to  one  of  them  from  whom  the  attorney  has  received 
his  instructions  (/),  is  sufficient.  The  bill  having  been  delivered  a 
month  before  the  commencement  of  the  action  (g),  and  the  party 
charged  not  having  made  any  application  to  have  the  bill  taxed 
during  that  interval,  he  will  not  be  permitted  to  question  the 
reasonableness  of  the  items  before  a  jury  (9).  In  an  action  to  re- 
cover the  amount  of  a  bill  for  business  done  by  plaintiff  as  attorney 
to  defendant  (h)  it  appeared,  that  the  bill,  among  other  taxable  items, 
contained  two  items,  which  could  not  be  considered  as  ''  fees,  charges, 
or  disbursements,  at  law  or  in  equity,^^  viz.  one  item  for  costs  paid 
upon  a  discontinuance,  and  another  for  preparing  a  case  and  laying 
it  before  a  special  pleader.  It  was  admitted,  that  a  bill  had  been 
delivered,  but  insisted  that  it  had  not  been  delivered  according  to 
the  directions  of  the  act  (i),  and  it  was  contended,  that  the  two 


t 


e)  Crowder  y.  Shee,  1  Campb.  437.  {g)  WUlianu  t.  Friih,  Doug.    197  ; 

d)  Vincent  t.   Slt^maker,   12  East,  Hooper  t.  Till,  Doug.  198,  S.  P. 

372.     Per  Groee,  J.,  Le  Blanc,  J.,  and  (A)  HUl  ▼.  Hvmphreye,  2  Bos.  &  Pol. 

Bailey,    J. ;     dissentiente    Lord   Ellen^  343. 

hoinyugh,  C.  J.  (t)  It  had  been  delivered  at  the  defend- 

(«)  Per  Ellenborouffh,  C.  J.,  1  Campb.  ant's  counting-house  instead  of  his  dwell- 

438.  ing-house,  as  the  act  directs. 
(/)  Fincheit  ▼.  How,  2  Campb.  277. 


(9)  The  bill  may  be  taxed  after  action  brought,  and  at  any  time  before 
the  verdict  or  judgment,  unless  the  money  has  been  paid.  Shaw  v. 
Pickering,  B.  R.  M.  30  Geo.  III.,  Doug.  198,  in  n.  But  where  an  order 
for  taxing  is  made  pending  an  action,  it  is  made  under  the  authority  pos- 
sessed by  the  court  previous  to  the  statute,  and  they  may  impose  terms. 
Watson  V.  Postan,  2  Tyrw.  406. 
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items  not  being  taxable,  plaintiff  was  entitled  to  recover  upon  them 
without  the  previous  delivery  of  a  bill,  for  the  imperfect  delivery 
was  tantamount  to  no  delivery.  Eldon^  C.  J.,  said,  ^'  That  the 
rule  which  had  been  adopted  concerning  charges  for  conveyancing, 
either  did  not  stand  on  any  principle,  or  it  decided  this  case :  that 
the  expenses  of  conveyancing,  as  such,  were  not  taxable ;  they  were 
not  to  be  considered  as  '  fees,  charges,  or  disbursements,  at  law  or 
in  equity  \  but  if  one  single  item,  which  might  be  so  considered, 
though  to  the  amount  of  3«.  4c/.  only,  was  to  be  found  in  the  bill, 
the  plaintiff  could  not  recover  for  the  conveyancing  without  the 
delivery  of  such  bill ;  for  in  such  case  the  charges  for  conveyancing 
fell  within  the  rule  of  the  statute,  and  on  these  principles,  namely, 
that  what  was  paid  for  conveyancing  was  paid  in  the  character  and 
in  the  exercise  of  the  duties  of  an  attorney,  and  that  the  statute 
attached  upon  the  whole  demand,  which  he  had  in  that  character. 
If  that  were  so,  he  did  not  see  how  the  charges  for  conveyancing  were 
to  be  distinguished  from  the  two  items  in  the  case.""  The  other 
judges  concurred  with  the  C.  Justice,  and  it  was  holden,  that  the 
plamtiff  could  not  recover  for  any  part  (10). 

The  statute  of  2  Geo.  II.  c.  23,  s.  23,  only  requires  ttie  delivery 
of  a  WU,  for  the  purpose  of  bringing  an  action;  and  therefore,  though 
an  attorney  cannot  bring  an  action  on  his  bill  (k)  till  it  has  been 
delivered  a  month,  that  step  is  not  necessary  to  be  taken  in  order 
to  enable  him  to  set  it  off.  But  in  this  case  he  must  not  produce 
it  at  the  trial  by  surprise ;  he  ought  to  deliver  it  time  enough  to 
have  it  taxed  before  trial.  Where  an  attorney,  defendant  in  as- 
sumpsit, set  off  the  amount  of  his  bill,  the  plaintiff  cannot  (/)  deduct 
from  that  set-off  costs  of  taxation  allowed  against  the  attorney 
pursuant  to  the  statute ;  for,  per  LittleddU^  J.,  a  party  can  set  off 
only  such  sums  as  can  be  maae  the  subject  of  an  action ;  and  the 

{i)  Martin  ▼.  Winder,  Doag.  199,  n.  (/)  Field  ▼.  Bezant,  5  B.  &  Ad.  357. 


(10)  It  may  be  observed,  that  in  this  case  a  bill  had  been  delivered, 
but  not  at  the  place  where  the  statute  directed ;  but  in  a  case  where  a  bill 
had  not  been  delivered,  Kenyon^  C.  J.,  allowed  the  plaintiff  to  give  evi- 
dence of  conveyancing  business,  although  he  was  precluded  from  re- 
covering upon  the  rest  of  the  demand^  on  account  of  having  omitted  to 
deliver  a  bill.  Miller  v.  Towers,  Peake,  N.  P.  C.  102.  "  As  no  bill  bad 
been  delivered,  Lord  Kenyon  felt  himself  at  liberty  to  consider  the  demand 
for  conveyancing  in  the  nature  of  a  demand  made  in  an  action  for  con- 
veyancing only."  Per  Lord  Eldon,  C,  J.,  in  2  Bos.  &  Pul.  345.  The 
same  doctrine  was  laid  down  in  Mowbray ,  Gent,  one,  8^c.  v.  Fleming , 
11  East,  285,  where  no  bill  having  been  delivered,  the  plaintiff  was  per- 
mitted to  recover  for  such  items  as  were  not  taxable ;  although  a  bill  of 
particulars  bad  been  delivered  under  a  judge's  order,  and  such  bill  con- 
tained other  taxable  items. 

M   2 
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plaintiff  could  enforce  his  claim  for  costs  of  taxation  by  attachment 
only.  An  attorney  who  has  several  demands  against  his  client, 
some  of  which  are  barred  by  the  statute  of  limitations,  cannot 
appropriate  (m)  in  ptmnent  of  the  demand  so  barred,  a  sum  received 
by  him  on  account  of  his  client  for  damages  recovered  in  an  action. 
Where,  after  action  brought,  the  bill  is  referred  to  taxation  at  the 
request  of  the  defendant,  the  attorney  should  make  it  a  condition 
of  the  taxation,  that  the  defendant  should  allow  the  master  to  tax 
interest  also,  if  the  attorney  wishes  to  avail  himself  of  a  previous 
notice  of  a  claim  of  interest  (n)  under  stat.  3  &  4  Will.  I  v .  c.  42, 
s.  28.  See  this  section,  post^  p.  178.  Delivery  of  the  bill  is  con- 
clusive evidence  (p)  against  an  increase  of  charge  in  a  subsequent 
bill  of  any  of  the  items  contained  in  it ;  and  strong  presumptive  evi- 
dence against  any  additional  items. 

A  copy  of  an  attorney's  bill  (p)  (the  original  having  been  de- 
livered to  the  defendant)  will  Ibe  received  in  evidence,  without 
proof  of  notice  tx)  produce  the  original.  Assumpsit  on  an  attor- 
ney's bill :  at  the  trial,  it  appeared  that  the  plaintiff  had  not  given 
the  defendant  notice  to  produce  the  biU  delivered  to  the  defend- 
ant ;  but  a  witness  proved,  that  the  biU  so  delivered  was  signed 
by  the  plaintiff,  and  then  produced  a  paper,  which  he  swore  to  be 
a  copy  of  the  bill  delivered;  this  paper,  however,  was  not  signed  by 
the  plaintiff;  but  there  was  a  copy  of  the  plaintiff's  signature  made 
by  the  witness.  This  evidence  was  holden  (q)  to  be  sufficient,  on 
the  ground  that  notice  to  produce  bill  delivered  was  not  necessary, 
because  the  bill  delivered  was  in  the  nature  of  a  notice.  The  bill 
must  be  subscribed  with  the  proper  hand  of  attorney  or  solicitor. 
But  where  business  has  been  done  by  a  partnership,  signing  by  one 
partner  in  the  name  of  the  firm,  though  without  the  Christian  names 
of  the  parties,  has  been  holden  sufficient.  Smith  v.  BrowHy  1  Cr. 
&  J.  542. 

By  stat.  12  Geo.  II.  c.  IS,  s.  6,  ^'  the  provisions  contained  in  stat. 
2  Geo.  II.  c.  2S,  s.  23,  shall  not  extend  to  any  bill  of  fees,  charaes, 
and  disbursements,  due  from  any  attorney  or  solicitor,  to  any  other 
attorney  or  soUcitor,  or  clerk  in  court,  but  every  such  attorney,  &c. 
may  use  such  remedies  for  the  recovery  of  his  fees,  &c.  against 
such  other  attorney  or  solicitor,  as  he  might  have  done  before  the 
making  of  the  said  act.""  It  has  been  decided,  that  the  object  and 
spirit  of  this  clause  is,  that  the  restrictions  of  2  Geo.  II.  c.  23, 
should  not  be  applied  where  both  parties  were  attomies,  when  the 
action  was  brought,  for  in  such  case  the  defendant  must  be  taken 
to  be  fully  competent  to  understand  the  nature  of  the  charges  in 


% 


[m)  Waller  ▼.  Lacy^  1  Man.  &  Gr.  54.  237.     See  the  remarks  of  BayUff,  J.  on 

[n)  Berringtonv. PhiUip9,lM,8cW.4S.  thU  case,  in  Colltng  y.  Treweek,  6  B.  & 

(o)  Loveridffe    ▼.  Botham,    1  Bos.   &  C.  400. 
Pnl.  49.  {q)  Colling  y.  Treweek,  6  B.  &C.  394. 

(p)  Andenon  v.  Mcy,  2  Bos.  &  Pul. 


/ 
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the  bill^  and  to  resist  them  if  exorbitant  or  improper.  Hence  an 
action  mi^  be  maintained  by  one  attorney  against  another  (r),  for 
business  cfone  by  the  plaintiff  for  the  defendant  before  he  became  an 
attorney,  without  leaving  a  bill  signed  according  to  the  directions 
of  Stat.  2  Geo.  II.  c.  23  (11). 

The  court  has  not  a  common  law  right  (s)  to  tax  an  attorney's 
bill;  but  it  has  (t)  a  general  jurisdiction,  independently  of  the  stat. 
2  Geo.  II.  c.  23,  s.  23,  to  order  an  attorney  to  deliver  a  bill  of  costs 
to  his  client,  and  account  for  monies  received,  although  it  has  no 
power  to  order  it  to  be  taxed  except  in  the  cases  provided  for  by 
that  act.  With  respect  to  calling  on  an  attorney  to  deliver  his  bill 
for  the  purpose  of  ta^cation  (u),  the  courts  have  jurisdiction  for  that 
purpose  only  when  an  action  has  been  brought  on  the  bill,  or, 
under  the  stat.  2  Geo.  1 1,  c.  23,  s.  23,  (ante^  p.  159,)  when  the  greater 
part  of  the  business  was  done  in  the  court  to  which  the  application 
IS  made.  The  courts  have,  by  construction,  limited  the  qualifi- 
cation imposed  by  the  statute,  and  now  hold  that  if  any  part  of  the 
business  were  done  in  the  court  to  which  the  client  applies,  it  will 
suffice.  After  action  brought  upon  an  attorney's  bill  containing  any 
taxable  items,  the  court  will  refer  it  for  taxation  (^),  without  re- 
quiring from  the  defendant  an  undertaking  to  pay  the  amount  found 
on  taxation  to  be  due,  or  imposing  any  other  terms  upon  him. 

By  stat.  2  Geo.  II.  c.  23,  s.  23,  the  courts  are  authorized  to 
award  the  costs  of  the  taxation  of  the  bill,  to  be  paid  by  the  parties, 
according  to  the  event  of  the  taxation ;  i.  e.  if  the  bill  taxed  be  less 
by  a  sixw  part  than  the  bill  delivered,  then  the  attorney  or  solicitor 
is  to  pay  the  costs  of  the  taxation ;  but  if  it  shall  not  be  less,  the 
court  in  their  discretion  shall  charge  the  attorney  or  client  in 
regard  to  the  reasonableness  or  unreasonableness  (y)  of  such  bills. 
The  client  is  not  entitled  (z)  to  the  costs  of  taxation,  though  more 
than  a  sixth  is  taxed  ofl,  unless  the  application  to  refer  the  bill  to 

(r)  Fbrd,  (me,  ice,  y.  Maxwell,  on€,8(c,  re,  5  M.  &  W.  547. 

2  H.  Bl.  589,  ncognixed  ia  TFiiuIior  t.  (x)  WilliamiY,  Gr(^M,  6M.  &  W.  32. 

mt^Mt^^  Herbert,  Exeh.  H.  T.  4  yict.|(  See  Hill  (y)  See  Blwood  ▼.  Pearee,  8  Bingh. 

7  '***'^  V.  Spdfuy,  7  A.  &  £.  956,  case  of  agent.  83  ;  BuueU  ▼.  Y&rk€,  7  Scott,  130. 

(«)  dutierbuck  ▼.  Combet^  5  B.  &  Ad.  (x)  Benton  ▼.  Bnllard,  4  Bingh.  561 ; 

400.  Harbm  ▼.  MUee,  9  B.  At  C.  755,  recog- 

/)  CUarkmmY.  Parker,  4  M.  & W.  532.  nixed  in  Robiiuon  ▼.  Powell,  5  M.  &  W. 

u)  Per  Parke,  B.  in  Lord  Cardroet,  m  479. 


! 


(1 1)  In  Nelson  v.  Oarforth,  1  Esp.  N.  P.  C.  221,  Lord  Kenyon,  C.  J., 
ruled,  that  where  an  cmtian  is  brought  by  one  attorney,  for  business  done 
as  an  agent  to  another  attorney,  the  plaintiff  is  not  obliged  to  deliver  a 
bill  signed.  See  also  Bridges^  one,  i^c.  v.  Francis,  Peake's  N.  P.  C.  1, 
2,  S.  P.  admitted.  But  the  bill  of  an  agent  to  an  attorney  in  the  country 
may  be  taxed  by  the  master.  Dixon  v.  Plant,  Doug.  199,  n.  [1 ,]  200,  n.; 
Ex  parte  Bearcrojt,  C.  B.  E.  7  Geo.  III.  Doug.  200,  n, 
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taxation  be  made  before  action  brought :  and  an  attorney  ib  not 
liable  (a)  to  pay  the  costs  of  taxation  on  the  ground  of  more  than 
one-sixth  having  been  taken  off  his  bill,  unless  there  have  been 
either  an  undertaking  by  the  client  to  pay  the  bill,  or  money 
brought  into  court,  with  an  agreement  by  the  client  that  it  shall  be 
appropriated  to  that  purpose ;  since  otherwise  the  case  is  not  within 
this  statute.  An  attorney  will  not  be  entitled  (b)  to  the  costs  of 
taxation,  although  less  than  a  sixth  shall  have  been  taxed  off  his 
bill,  if  he  has  wilfully  inserted  any  item  of  charge  which  he  must 
know  ought  not  to  have  been  charged. 

By  Stat.  2  &  3  Will.  IV.  c.  39,  s.  17,  every  attorney  whose  name 
shall  be  indorsed  on  any  writ  issued  by  authority  of  this  act,  shall, 
on  demand,  in  writing,  made  by  or  on  behalf  of  any  defendant, 
declare  forthwith,  whether  such  writ  has  been  issued  by  him,  or 
with  his  authority  or  privity ;  and  if  he  shall  answer  in  the  a£Binn- 
ative,  then  he  shall  also,  in  case  the  court  or  any  judge  of  the  same 
or  of  any  other  court  shall  so  order,  declare  in  writing,  within  a 
time  to  be  allowed  by  such  court  or  judge,  the  profession,  oocupar 
tion,  or  quality,  and  place  of  abode  of  the  plaintiff,  on  pain  of  being 
guilty  of  a  contempt  of  the  court  from  which  such  writ  shall  appear 
to  have  been  issued ;  and  if  such  attorney  shall  declare  that  the 
writ  was  not  issued  by  him,  or  with  his  authority  or  privity,  the 
said  court,  or  any  judge  of  either  of  the  said  courts,  shall  and  may, 
if  it  shall  appear  reasonable  so  to  do,  make  an  order  for  the  imme- 
diate discharge  of  any  defendant  who  may  have  been  arrested  on 
any  writ,  on  entering  a  common  appearance. 

It  is  clearly  established  as  a  rule  of  practice,  that  negligence 
cannot  be  set  up  as  a  defence  to  an  action  on  an  attorney's  bill  (c) : 
for  the  plaintiff  does  not  come  prepared  to  prove  any  thing  more 
than  the  business  done,  and  is  not  m  a  situation  to  meet  a  chai^ 
of  negligence  (12).     If,  however,  the  business,  which  the  attorney 

(a)  Bopers  y.  Peierwn,  4  M.  &  W.  588.  (c)  Ten^lar  ▼.  IPLachlan,  2  B.  &  P. 

(b)  Hoidem999  v.  Barkworth,  3  M.  &      N.  R.  136. 
W.  341. 


(12)  ''  I  do  not  go  to  the  length  of  saying  that  in  no  case  can  negligence 
in  the  party  suing  be  used  as  a  defence  to  the  action,  though  I  think  it 
can  only  be  used  where  the  negligence  has  been  such,  that  Uie  party  for 
whom  the  business  was  done  has  thereby  lost  all  possibility  of  benefit  from 
such  business."  Per  Sir  /.  Mansfield,  S.  C.  ''No  principle  of  law  is 
more  clearly  established  than  this,  that  a  party  cannot  enforce  a  charge  for 
doing  business  which  is  useless  to  his  employer."  Per  TindeU,  C.  J., 
Shaw  v.  ArdeUf  9  Bingb.  290.  The  same  doctrine  was  laid  down  by 
Lord  Ellenborongh  in  Farnsux}rtk  v.  Oarrard,  1  Campb.  38.  *'  The 
late  Mr.  Justice  Bullet  thought,  (and  I,  in  deference  to  so  great  an  autho- 
rity,  have  at  times  ruled  the  same  way,)  that  in  cases  of  this  kind,  a  cross 
action  for  the  negligence  was  necessary  ;  but  that  if  the  work  be  done,  the 
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undeitakes,  wholly  fails  from  his  eroas  ignorance  or  negligence ; 
as  where  an  attorney  was  employed  to  prosecute  an  appeal  at  the 
quarter  sessions,  and  owing  to  his  gross  ignorance,  the  case  was  so 
conducted  that  the  sessions  refused  to  hear  the  appeal;  it  was 
holden  (d)^  that  the  attorney  could  not  recover.  But  an  attorney 
may  recover,  although  there  has  been  error  in  the  execution  of 
his  duty  (e),  if  the  error  be  such  as  a  cautious  man  might  fall  into. 
Entire  items  for  useless  work  may  be  discarded  by  a  jury  (  f ) ; 
but  in  the  case  of  an  entire  item  for  work  partly  useful,  the  jury 
are  precluded  from  reducing  that  item,  in  an  action  to  recover  the 
amount  of  the  bill,  and  the  client  must  resort  to  a  cross  action. 

(<0  Htmtley  t.  Bulwer,  6  Bingh.  N.  C.  (/)  Hill  t.  FeaihentonAauffh,  7  fiingh. 

111.  569 ,  recognized  in  Shaw  ▼.  Ardim,  9  Bingh. 

(e)  Montriou  v.  Jnfferyty  2  C.  &  P.  287*  cited  org.  in  Huniley  y.  Bulwer, 

113.  6  Bingh.  N.  C.  114. 

plaintiff  must  recover  for  it.  I  have  since  had  a  conference  with  the  judges 
on  the  subject :  and  I  now  consider  this  as  the  correct  rule*,  that  if  there 
has  been  no  beneficial  service,  there  shall  be  no  pay ;  but  if  some  benefit 
has  been  derived,  though  not  to  the  extent  expected,  this  shall  go  to  the 
amount  of  the  plaintifiTs  demand,  leaving  the  defendant  to  his  action  for 
negligence.  The  claim  shall  be  co-extensive  with  the  benefit."  There  is 
a  distinction,  however,  in  this  respect,  between  a  contract  and  a  security  ; 
for  in  an  action  on  a  biU  of  exchange,  a  partial  failure  of  consideration 
is  no  defence ;  as  where  a  bill  had  been  accepted  for  the  price  of  some 
hams,  which  turned  out  so  bad  that  they  were  almost  unmarketable ;  this 
was  holden  to  be  no  defence,  but  the  defendant  must  seek  his  remedy  by 
a  cross  action.  Morgan  v.  Richardson^  1  Campb.  40,  n.,  recognized  by 
Lord  Ellenboroughf  C.  J.,  in  Tye  v.  Gwynne,  2  Campb.  346,  cited  also 
and  commented  upon  by  Parke,  B.,  in  Wells  v.  Hopkins,  5  Mee.  &  Wels. 
8, 9.  See  also  Ohhardw.  Betham,  1  M.  &  Malk.  483;  Mann  v.  Lent,  10  B. 
&  C.  877.  In  Morgan  v.  Richardson,  money  had  been  paid  into  court, 
but  Lord  Ellenborough  said,  that  that  circumstance  formed  no  ingredient 
in  the  opinion  he  then  expressed.  A.  &  B.  entered  into  an  agreement 
for  the  sale  of  the  lease  of  a  house;  B.  was  let  into  possession,  and  ac- 
cepted a  bill  for  the  purchase-money ;  in  an  action  brought  by  A.  against 
B.  for  non-payment  of  the  bill,  it  was  holden,  that  B.  could  not  defend 
the  action  by  proving  that  A.  had  refused  to  execute  an  assignment  of  the 
lease — bat  that  B.  must  bring  a  cross  action,  or  go  into  equity  for  a 
specific  performance.  Moggndge  v.  Jones^  3  Campb.  38.  See  further 
on  this  subiect  the  case  o(  Fishery.  Samuda  and  another,  I  Campb.  190, 
where  Lord  Ellenborough  expressed  an  opinion,  that  where  an  action  has 
been  brought  for  the  value  of  goods  furnished  at  a  stipulated  price,  and 
the  purchaser  does  not,  either  in  bar  of  the  action,  or  to  reduce  the 
damages,  object  to  the  quality  of  the  ffoods,  but  allows  the  seller  to  re- 
cover a  verdict  for  the  full  price  agreed  upon,  he  cannot  afterwards  main- 
tain a  cross  action,  on  the  ground  of  the  goods  being  of  a  bad  quality, 
and  unfit  for  the  purpose  for  which  they  were  ordered. 

*  See  Demew  t.  Dtnerell,  3  Cftmpb.  451 ;  Dwcan  v.  Blundellf  3  Stark.  N.  P.  C.  6, 
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An  attorney  is  not  liable  to  be  assessed  in  the  poor-rates  in 
respect  of  the  profits  of  his  profession  (g).  An  attorney  who  has 
attended  on  a  subpoena,  as  a  witness  in  a  civil  suit,  cannot  maintain 
an  action  (A)  against  the  party  who  subpoenaed  him,  for  compen- 
sation for  loss  of  time. 

An  attorney  (t)  who  has  commenced  an  action  for  his  client,  has 
a  right  to  refuse  to  20  on  without  an  advance  of  money  on  account, 
provided  he  gives  his  client  reasonable  notice  of  his  intention. 
The  contract  (A)  of  an  attorney  or  solicitor  retained  to  conduct  or 
defend  a  suit  is  entire  and  continuing,  viz.  to  carry  it  on  to  its 
termination,  and  can  only  be  determined  by  the  attorney  upon 
reasonable  notice.  But  an  attorney  is  not  compelled  to  proceed 
to  the  end  of  a  suit,  in  order  to  be  entitled  to  his  costs,  but  may, 
upon  reasonable  cause  and  reasonable  notice,  abandon  the  conduct 
of  the  suit,  and  in  such  case  may  recover  his  costs  for  the  period 
during  which  he  was  employed  (Q. 

Assumpsit  on  an  attorney's  bill  (m). — To  prove  that  a  copy  of 
the  bill  had  been  delivered  pursuant  to  the  statute,  the  plaintiff's 
clerk  was  called,  who  swore  that  he  had  delivered  to  the  aefendant 
a  bill  signed  by  the  plaintiS^  containing  an  account  of  the  business 
done.  He  was  then  proceeding  to  state  the  items  of  this  bill 
from  the  plaintiff's  books,  when  the  defendant'^s  counsel  objected 
that  no  notice  had  been  given  to  produce  it.  It  was  insisted  that 
this  was  unnecessary,  and  Jary  v.  Orchard^  2  Bos.  &  Pul.  39, 
and  Anderson  v.  May^  2  Bos.  &  Pul.  237,  were  cited ;  but,  per 
Lord  JEUenboroughj  C.  J.,  *'*  If  there  are  two  contemporary 
writings,  the  counterparts  of  each  other,  one  of  which  is  deuvered 
to  the  opposite  party  and  the  other  is  preserved,  as  they  may  both 
be  considered  as  originals,  and  they  have  equal  ckoms  to  be 
considered  as  originals,  and  they  have  equal  claims  to  authority, 
the  one  which  is  preserved  may  be  received  in  evidence  without 
notice  to  produce  the  one  which  was  delivered.  So  it  must  have 
been  in  the  cases  which  have  been  cited,  and  if  a  duplicate  of  the 
bill  delivered  is  offered  I  am  ready  to  receive  it.  But  I  am  quite 
clear,  that  this  evidence  from  the  plaintiff's  books  is  inadmissible  to 
prove  that  a  bill  was  delivered  according  to  the  statute.  I  ap- 
prove of  the  practice  as  to  notices  to  quit,  and  I  remember  when 
the  point  was  first  ruled  by  Mr.  Justice  Wilson^  who  said  that  if 
a  duplicate  of  the  notice  to  quit  was  not  of  itself  sufficient,  no  more 
ought  a  duplicate  of  the  notice  to  produce,  and  thus  notices  might 
be  required  ad  infinitum.*^    Plaintiff  nonsuited. 

(ff)  R.  T.  Siartifant,  7  T.  R.  60.  2  Cr.  &  M.  629,  8.  C.    See  Hoby  v. 

(A)  CoUint  V.  Godtfroy,  1  B.  &  Ad.  Built,  3  B.  &  Ad.  350. 

950.  (0  Vantandan  t.  Browne,  9  Bingb. 

(i)  Lawrtnee  ▼.  PoiU,  6  C.  &  P.  428.  402. 

See  also  Wadnoorth  y.  Marihall,  2  Cr.  (m)  PkUUpwn,    Omt.    one,    Sfe.    ▼. 

&  Jer.  665.  Chaeef  2  Campb.  110.     But  see  QMinff 

(k)  Harris  t.  Osboumf  4  Tyrw.  445  ;  ▼.  TVeufeeif  ante,  p.  164. 
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Under  the  new  rules,  the  non-delivery  of  the  biU,  duly  signed  (n), 
must  be  pleaded  specially. 

By  stat.  7  Will.  IV.  &  1  Viet.  c.  56,  s.  4,  any  person  who  shall 
have  been  duly  admitted  an  attorney  in  any  one  of  H.  M.  courts 
of  law  at  Westminster,  shall  be  at  liberty  to  practise  in  any 
other  of  H.  M.  courts  of  law  at  Westminster,  although  he 
may  not  have  been  admitted  an  attorney  thereof;  and  no  person 
having  been  duly  admitted  an  attorney  or  solicitor  in  any  of  H. 
M.  courts  of  law  or  equity  at  Westminster,  shall  be  prevented 
from  recovering  or  receivmg  the  amount  of  any  costs  which  would 
otherwise  have  been  due  to  him  by  reason  of  his  not  being  admitted 
an  attorney  or  solicitor  of  the  court  in  which  such  costs  shall  have 
been  incurred ;  provided,  that  any  attomev  or  solicitor,  practising 
in  any  court  of  law  or  equity,  shall  be  subject  to  the  jurisdiction  of 
such  court,  as  AiUy  and  completely  as  if  he  had  been  admitted  an 
attorney  or  solicitor  of  that  court ;  but  by  stat.  1  &  2  Vict.  c.  45, 
s.  3,  any  person  entitled  to  be  admitted  an  attorney  of  any  of 
H.  M.  courts  of  law  at  Westminster,  shall,  after  beine  sworn  in 
and  admitted  as  an  attomev  of  any  one  of  the  said  courts,  be  entitled 
to  practise  in  any  other  of  the  said  coufts,  upon  signing  the  roll  of 
sucn  court,  and  not  otherwise.  The  privile^  (o)  of  the  attorney 
of  being  sued  in  the  court  of  which  he  is  admitted  is  not  affected 
by  the  foregoing  regulations.  The  stat  7  Will.  IV.  &  1  Vict,  is 
not  retrospective;  therefore  an  attorney,  not  of  the  Court  of 
Common  neas,  who  commenced  an  action  in  that  court  before 
the  15th  July,  1837,  and  obtained  judgment  after  that  day,  was 
holden  (p)  to  be  entitled  to  such  costs  only  as  were  incurred  after 
the  15th  of  July. 

Liability  of  Aiiamies. — An  action  on  the  case  may  be  main- 
tuned  by  a  client  against  his  attorney  for  negligence  or  unskilful- 
ness  in  the  discharge  of  his  professional  duty ;  as  where  an  attorney 
neglected  to  charge  a  defendant  (a  prisoner)  in  execution  within 
the  time  allowed  by  the  practice  of  the  court,  by  reason  of  which 
ne^ect  the  defendant  was  superseded ;  it  was  holden  (^),  that  the 
action  was  maintainable  against  the  attorney  for  negligence,  but 
that  as  it  sounded  in  danuiges,  it  was  competent  to  the  jury  to 
find  what  damages  they  thought  fit,  and  that  they  were  not 
restrained  to  find  the  amount  of  the  whole  debt,  in  a  case  where  it 
appeared  that  the  debtor  was  not  totally  insolvent,  and  that  the 
creditor  might  probably  in  time  obtain  some  part  of  his  debt  by 


(»)  Moore  t.  Dent,  1  M.  &  Rob.  462,  Cooie,  5  M.  &  W.  293. 

Parke,  B. ;  Bobimom  ▼.  Roland,  6  DowL  (jp)  Newton  ▼.  Bpencer,  4  Bingh.  N. 

(P.  C.)  271 ;  Lana  ▼.  Ohtm^,  2  Ner.  &  C.  174. 

P.  258  ;  7  A.  &  E.  83,  8,  C.  {q)  RutseU  t.  Palmer,  2  Will.  325. 

(o)  Prior  v.   SnUth,  6  Dowl.   P.  C.  See  Pilt  v.  Valden,  4  Burr.  2060. 
299;    Patteeon,    J.     See    Percival    ▼. 
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execution  against  his  goods.  A.  a  complainant  in  chancery,  em- 
ployed B.  as  his  solicitor,  during  whose  employm^it  an  irregular 
order  to  dismiss  the  bill  on  a  certain  day,  unless  publication  passed, 
was  obtained ;  before  that  day  arriyed,  C.  was  appointed  the  soli- 
citor of  A.,  and  the  bill  haymg  been  dismissed  because  no  step 
was  taken  by  C,  it  was  holden  (r),  that  an  action  would  lie  against 
C.  for  negligence,  because  he  riiould  haye  conformed  to  the  order, 
or  should  within  the  time  haye  moyed  to  yacate  it.  Defendant, 
an  attorney,  being  employed  to  raise  money  on  mortgage  for 
plaintiff,  disclosed  to  the  proposed  lender  defects  in  the  tide  of  the 
plaintiff,  by  reason  whereof  plaintiff  was  subjected  to  actions  at  the 
suit  of  the  said  lender,  was  delayed  in  obtaining  the  money  he 
wanted,  and  compelled  to  giye  a  higher  rate  of  interest;  it  was 
holden  (s),  that  tms  was  a  breach  of  duty,  for  which  an  action  lay 
against  defendant,  notwithstanding  he  had  been  the  attorney  of  the 
proposed  lender  before  his  retainer  by  the  plaintiff.  If  attomies, 
employed  by  a  yendor  to  settle,  on  his  part,  the  assignment  of  a 
term,  allow  him  to  execute  an  unusual  coyenant,  without  explain^ 
ing  the  liability  thereby  incurred,  they  are  responsible  (t)  to  him 
for  consequent  loss,  notwithstanding  he  is  himself,  at  the  time  of 
his  assignment,  aware  of  the  fact,  in  respect  of  which  he  afterwards 
incurs  liability  on  his  coyenant. 

But  it  is  not  eyery  neglect  that  will  subject  an  attorney  to 
such  an  action :  for  an  attorney  is  only  bound  to  use  reasonable 
care  and  skill  in  managing  the  business  of  his  client. — He  is  only 
liable  for  crctssa  negligentia. — Hence  an  action  cannot  be  main- 
tained against  an  attorney  for  negligence  in  not  discoyering  a 
defect  in  the  memorial  of  an  annuity,  which  was  subsequently 
holden  to  be  a  defect,  upon  a  doubtful  construction  of  the  statute  (tc). 
Where  an  attorney  was  sued  for  negligence  in  allowing  judgment 
to  go  by  default,  in  an  action  which  the  plaintiff  had  retained  him 
to  defend  :  the  negligence  being  proyed,  it  was  holden  (or),  that  it 
was  his  duty  to  adduce  eyidence  to  show  that  the  plaintiff  was 
not  damnified  by  the  judgment  by  default,  and  that  the  plaintiff 
was  not  bound  to  establish,  that  there  would  haye  been  no  recoyery 
against  him  if  a  plea  had  been  put  in.  The  Court  of  Chancery  (y) 
has  no  jurisdiction  to  make  a  solicitor  responsible  for  negligence  m 
the  conduct  of  a  suit.  The  solicitor  under  a  commission  of  bank- 
ruptcy is  not  liable  in  the  first  instance  to  the  messenger,  whom 
he  nominates,  for  his  bill  of  fees ;  but  if  the  solicitor  agree  with 
the  petitioning  creditor  to  work  a  commission  for  a  sum  certain, 
and  receiye  a  great  part  of  that  sum,  he  will  be  liable  to  such 

(r)  Franhltmd  v.  CoU,  2  Cr.  &  J.  590.  10  Bingh.  491. 

{»)  Taylor  v.  Blacklow,  3  Bingh.  N.  C.  («)  BaiJHe  ▼.  Chandlesf,  3  Campb.  17. 

235  ;  3  Scott,  614.  (a:)  Godefroy  ▼.  Jay,  7  Bingh.  413. 

(0  Stannard  v.  UlHikome  and  others ^  (y)  Frankland  y.  Lucas ,  4  Sim.  586. 
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messenger  (z)  (13).  In  an  action  against  an  attorney  (a)  for 
suffering  M.  C,  a  debtor  in  custody  at  the  suit  of  the  plaintiff,  to 
be  superseded,  it  was  averred  that  M.  G.  was  indebted  to  the 
plaintiff.  It  appeared  in  evidence,  that  at  the  time  of  contracting 
the  supposed  debt,  M.  C.  was  a  married  woman.  This  was  holden 
to  be  a  fatal  variance. 

Evidence. — The  regular  proof  of  a  person  being  an  attorney,  is 
either  bv  the  production  of  the  original  roll,  signed  by  the  party  on 
his  adnussion,  together  with  proof  of  his  signature,  as  evidence  of 
identity ;  or  by  an  examined  copy  of  the  roll,  together  with  the  ad- 
mission (h)  ;  but  in  an  action  by  an  attorney  for  slandering  him  in 
his  profession,  it  is  sufficient  for  him  to  prove  that  he  has  acted  as 
an  attorney  in  the  court  of  which  he  is  alleged  to  be  an  attorney, 
and  if  the  defendant's  words  assume  that  the  plaintiff  is  an  attorney, 
it  operates  as  an  admission  that  he  is  so,  and  supersedes  necessity 
of  other  proof  (c). 

(jr)  Hartop  ▼.  Juekegy  2  M.  &  S.  438.  (c)  Berryman  ▼.  TTue,  4  T.  R.  366, 

See  Stat.  6  Geo.  IV.  c.  16,  s.  14.  recognized  in  Pearce  ▼.  WhaU^  5  B.  & 

(a)  Lee  ▼.  Ayrton,  one,  8fv,  Peake*8  C.  38 ;  relied  on  in   Sparling  v.  Haddon, 

N.  P.  C.  119.  9  Bingh.  12. 

(6)  2  Phillipps's  Evid.  p.  159,  5th  ed. 


(13)  The  provisional  aasignee  is  not  responsible  for  the  fraud  of  an 
agent  appointed  with  due  care.     Raw  v.  Cutten,  9  Bingh.  96. 
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CHAPTER    VI. 

AUCTION. 

Of  Affreements  relating  to  the  Sale  of  Lands  and  Ooods  by 
Auctiony  p.  172.  Cases  where  the  Duty  attaches^  p.  174. 
Liability  of  Auctioneer^  p.  175,  6.  Recovery  of  Deposit  and 
Interest  on  Defect  of  Titles  p.  176. 

A  SALE  of  lands  by  auction  is  within  the  4th  section  (1),  and  a 
sale  of  goods  (a)  within  the  17th  section  (2)  of  the  statute  of 
frauds  (29  Car.  II.  c.  3.),  and  to  make  it  binding,  the  solemnities 
required  by  that  statute  must  be  observed  (ft) :  the  auctioneer  is  to 
be  considered  as  the  agent  of  both  parties  (c),  and  a  note  or 
memorandum  in  writing  of  the  agreement  or  bargain,  made  and 
signed  by  him,  will  be  sufficient  to  give  validity  to  the  contract. 
The  defendant  bought  a  lot  of  ffoods  for  more  than  10/.  at  an 
auction  {d).  Catalogues  a^d  conditions  of  sale  were  printed,  and 
the  defendant  was  the  best  bidder.  The  auctioneer  wrote  the 
defendant's  name,  and  the  price,  against  the  lot  in  the  printed 
catalogue,  by  order  of  the  derendant.     Between  the  day  of  sale  and 

(a)  Kenwortkpr,  SeJkoJleid,  2  B.  &  C.  discussed  under  tit.  <'  Statate  of  Frtnds." 
945.  (d)  Skmrn  ▼.  Motivoi,  3  Burr.  1921, 

(b)  Walker  ▼.  Omgtabie,  1  Bos.  &  Pal.  more  fblly  stated  in  Bull.  N.  P.  280, 
306.  under  the  name  of  Simon  ▼.  Meiiwier, 

(e)  Kernels  ▼.    Proeior,   3   Yes.    &      Best  report  in  1  BL  Rep.  599,  cited  in 
Beames,  57.    See  this  subject  more  foUy      Maeom  ▼.  Amtitage,  13  Yes.  25. 


(1)  By  which  it  is  enacted,  that  *'  No  action  shall  be  broi^ht  whereby 
to  charge  a  defendant  upon  any  contract  dr  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  sigaed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorized. 

(2)  By  which  it  b  enacted,  that  ''  No  contract  for  the  sale  of  any 
goods,  wares,  and  merchandizes,  for  the  price  of  10/.  or  upwards  shall  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  of  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  same  bargain  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  thereunto  lawfully  authorized." 
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the  time  fixed  by  the  conditions  for  taking  the  lot  away,  the 
defendant  sent  his  servant  to  see  them  weighed,  which  he  did. 
The  defendant  neglecting  to  take  away  the  goods,  they  were  resold 
at  a  considerable  loss,  and  an  action  was  brought  for  the  diffe- 
rence; and  the  court  strongly  inclined — 1.  That  sales  by  auction 
were  not  within  the  statute  of  frauds,  because  a  number  of 
persons  are  generally  present,  who  can  testify  the  terms  of  the 
contract :  2.  They  held  the  contract  here  was  sufficiently  reduced 
into  writing  and  signed  by  an  agent  of  the  defendant's,  for  the 
auctioneer  for  that  purpose  was  his  agent  (3) :  3.  They  held  the 
weighing  by  his  servant  was  a  delivery :  4.  Yates^  J.,  hdd,  that,  as 
the  contract  was  executory,  viz.  the  lot  to  be  taken  away  in  six  weeks, 
it  was  not  within  the  stotute  (4).  [But  now  by  stat.  9  Geo.  IV. 
c.  14,  s.  7,  the  enactments  of  the  statute  of  frauds  are  extended  to 
all  contracts  for  the  sale  of  goods  of  the  value  of  10/.  and  upwards, 
notwithstanding  the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not  at  the  time  of  such  contract  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some 
act  may  be  requisite  for  the  making  or  completing  thereof,  or 
rendering  the  same  fit  for  delivery.] 

A  bidding  at  an  auction  may  be  retracted  before  the  hammer  is 
down,  because  the  assent  of  the  seller  is  not  signified  till  tJhat  takes 
place  (e).  Verbal  declarations  of  the  auctioneer,  superadding  any 
term  to  (^),  or  contrary  {g)  to,  the  printed  conations  of  sale,  are 
not  admissible  in  evidence.  The  printed  particulars  cannot  be 
varied  (A)  by  such  verbal  statements  of  the  auctioneer,  either  as  to 
the  parcels  or  quality  (i)  of  the  subject  matter  of  sale. 

An  action  will  not  lie  agidnst  an  auctioneer  for  selling  a  horse  at 
the  highest  price  bid  for  him  (A),  contrary  to  the  owner's  express 
directions,  not  to  let  him  go  under  a  larger  sum. 


[e)  Pojfne'f,  Cme,  3T.  R.  148. 
Powell  V.  Ednmnd*,  12  East,  6. 
f)  OuimU  V.  Srkart,  1  H.  Bl.  289. 


(A)  SheUon  v.  UvUu,  2  Cr.  &  J.  411. 
t)  Jones  T.  Sdne^f  3  Campb.  285. 
i)  Beswelly.  Chrieiie,  Cowp.  395. 


i: 


(3)  This  rule  has  been  acted  upon  ever  since  this  decision;  and  in 
conformity  with  such  rule,  it  has  been  holden,  that  upon  sales  made  by 
brokers  acting  between  the  parties  buying  and  selling,  the  memorandum 
in  the  broker's  book,  and  the  bought  and  sold  notes  transcribed  there- 
from, and  delivered  to  the  buyers  and  sellers  respectively,  are  a  sufficient 
compliance  with  the  statute  to  render  the  contract  of  sale  binding  on 
each.  See  the  opinion  of  Lord  Ellenhoroughy  C.  J.,  in  Hinde  v. 
WIdtehouse,  1  East,  569. 

(4)  If  any  money  is  paid  as  a  deposit j  though  short  of  the  sum  stipu- 
lated by  the  conditions,  and  accepted  as  such  by  the  auctioneer,  it  will 
bind  the  bargain  quoad  the  auctioneer.  Hanson  v.  Roberdeau^  Peake*s 
N.  P.  C.  120. 
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An  auctioneer  has  a  special  property  in  goocU,  which  he  is  em-^ 
ployed  to  sell,  and  may  maintain  (Q  an  action  for  the  price  against 
a  buyer ;  but  not  in  a  case  (m)  where  the  right  of  a  third  person 
intervenes,  and  is  established.  Lord  Abinger^  C.  B.,  on  Williams 
v.  Millington  being  cited  in  Sykes  v.  GHles,  5  M.  &  Wels.  650, 
observed  that,  ^'  the  rule  of  law  is,  that  the  agent,  who  makes  the 
contract  may  bring  an  action  on  the  contract  in  respect  of  his 
privity,  and  the  principal  in  respect  of  his  interest.^ 

If  the  owner  of  an  estate  put  up  to  sale  by  auction  (n),  employ 

Euffers  to  bid  for  him,  it  is  a  fraud  on  the  real  bidders  (5),  and  the 
ighest  bidder  cannot  be  compelled  to  complete  the  contract. 

If  the  a^ent  of  the  owner  put  up  an  estate  in  so  many  lots  (o),  and, 
no  person  bidding  for  the  same,  he  puts  it  up  again  in  fewer  lots,  at 
other  prices,  and  still  no  person  bidding,  he  puts  it  up  a^ain  in  one 
lot  at  a  certain  price,  and  on  there  not  being  any  bidding,  the 
estate  is  withdrawn  from  sale ;  this  is  not  a  bidding  of  the  owner 
by  an  a^ent,  so  as  to  subject  the  party  to  the  auction  duty,  for 
want  of  a  notice  in  writing  to  the  auctioneer  (previously  to  the 
auction)  of  such  agency,  as  required  by  statutes  19  Geo.  III.  c.  56, 
and  28  Geo.  III.  c.  37,  in  order  to  excuse  the  owner  from  the  pay- 
ment of  such  duty. 

An  auctioneer  was  employed  to  sell  an  estate  {p)^  the  lowest 
price  of  which  was  fixed  by  the  owner,  and  written  down  by  him  on 
a  piece  of  paper,  which  was  put  under  a  candlestick,  at  the  time  of 
sale,  with  the  privity  of  the  auctioneer,  but  not  signed  by  the  owner, 
nor  any  notice  in  writing  given  to  the  auctioneer  of  the  price  so  set 
down,  nor  had  the  auctioneer  given  the  previous  notice  of  the  sale 
to  the  collector  of  the  duty,  as  required  by  the  acts  of  the  19  Geo. 
III.  c.  56,  and  28 Geo.  III.  c.  37;  but  being  asked  at  the  sale,  whether 
he  had  taken  the  proper  precautions  to  avoid  the  duty  in  case  there 

[Q  maianuY.MUlinffton,  1  H.B1.81.  123;  jR.  y.  Mar»h,  3  Y.  &  J.  331,  and 

m)  Diciau(my.Naul,4B.8cKd.eZ8.  Crowder  v.  Auitin,  3  BiDgfa.  368;    11 

[n)  Howard  y.  Cattle,  6  T.  R.  642,  re-  Moore,  283. 
cognized  by  Grate  and  Lawrence,  Js.,  in  (o)  Cruso  y.  Criep,  3  East,  337.    Bat 

8  T.  R.  93,  95.    See  Smith  y.  Clarke,  12  see  Ld.  Eldon,  in  1  Dow.  114. 
Yes. 4 77;  Wheeler y.  Collier,^. ScMaXk,  (p)  Capp  i.Topham,  6  EtJit,  392. 


(5)  The  owner  may  legally  and  fairly  bid,  either  by  himself  or  one 
agent,  if  before  the  bidding  begins  he  gives  public  notice  of  his  intention  ; 
and  in  such  cases  if  he  becomes  the  purchaser,  he  may  claim  an  allowance 
of  the  duties,  (see  the  statutes  17  Geo.  III.  c.  50,  s.  10 ;  19  Geo.  III. 
c.  56,  s.  12 ;  and  28  Geo.  III.  c.  37,  s.  20,)  provided  that  the  notice  re- 
quired be  given,  and  the  delivery  thereof  verified  upon  the  oath  of  the 
auctioneer,  together  with  the  fairness  of  the  transaction.  This  notice 
must  be  in  wnting,  and  signed  by  the  owner  and  the  person  intended  to 
be  the  bidder. 
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were  no  sale,  he  said,  that  it  was  his  mode  to  fix  a  price  under  the 
candlestick,  and  if  the  bidding  did  not  come  up  to  that  price,  it  was 
no  sale  or  duty :  It  was  holden,  that  the  duty  having  attached,  though 
there  was  no  sale,  for  want  of  taking  the  precautions  required  of  the 
owner  by  the  statutes,  under  such  circumstances,  and  the  auctioneer 
having  been  sued  for  the  duty  on  his  bond  to  the  crown,  and  com- 
pelled to  pay  it,  he  could  not  recover  it  over  against  the  owner ;  he 
naving  in  effect  warranted,  that  proper  precautions  had  been  taken 
to  prevent  the  duty  attaching  in  the  event,  though  both  parties  were 
mistaken  as  to  the  law.  A  purchaser  (q)  cannot  rescind  his  own 
contract  on  the  ground  that  he  has  refused  to  pay  the  auction  duty 
pursuant  to  the  conditions  of  sale,  although  the  statute  17  Geo.  III. 
c.  50,  s.  8,  enacts  that  in  case  of  such  refusal  the  bidding  shall  be 
void,  for  it  is  void  only  at  the  option  of  the  seller. 

Where  an  estate  (r)  is  sold  by  auction  by  a  mortgagor,  mort- 
gagee being  passive,  the  duty  is  payable  on  the  difference  only  be- 
tween the  price  paid  for  the  estate  and  the  mortgage  debt,  inas- 
much as  the  eqmty  of  redemption  only  is  really  sold.  By  stat.  6 
Oeo.  IV.  c.  16,  s.  98,  ^'  all  sales  of  any  real  or  personal  estate  of 
any  bankrupt  shall  not  be  liable  to  any  auction  duty.^^  A  trader, 
having  mortgaged  his  real  estates,  afterwards  conveyed  them  to 
trustees  in  trust  to  pay  off  incumbrances,  and  for  other  purposes ; 
he  then  became  bankrupt,  whereupon  a  sale  by  auction  of  the 
estates  was  made  by  order  of  the  assignees,  with  the  consent  of  the 
trustees,  and  without,  for  any  thing  that  appeared,  the  mortgagees 
having  been  consulted.  It.was  holden  («),  that  the  estates,  though 
mortgaged,  must  still  be  considered  as  the  estates  of  the  mortgagor, 
the  bankrupt,  (the  interest  of  the  mortgagee  being  merely  a  secu- 
rity,) and  consequently,  according  to  the  words  and  intention  of 
the  foregoing  act,  no  auction  duty  was  payable. 

In  an  action  for  money  paid^  lend  out,  and  expended^  it  appeared 
in  evidence,  that  the  defendant  had  employed  the  plaintiff,  an 
auctioneer,  to  seU  an  estate.  The  plaintiff  accordingly  put  it  up  to 
sale,  and  it  was  knocked  down  to  a  purchaser,  who  afterwards  re- 
fused to  complete  his  purchase,  on  the  ground  of  a  defect  in  the 
title.  An  action  was  brought  against  the  present  plaintiff,  to 
recover  the  deposit ;  notice  of  the  action  was  given  to  the  defend- 
ant, and  he  was  reouired  to  defend  it,  but  declined ;  whereupon  the 
plaintiff  paid  the  deposit  and  interest,  together  with  the  costs  of 
suit,  and  now  brought  this  action  to  recover  the  same  as  well  as  the 
auction  duty,  which  he  had  been  compelled  to  pay.  Lord  Ellen- 
borough^  C.  J.  '*  The  money  paid  on  account  of  the  costs  in  the 
cause,  cannot  be  recovered  in  this  form  of  action,  which  is  for  money 
paid  only ;  to  recover  in  such  action,  it  should  appear  clearly  to  be 

{q)  Malint  v.  Freeman^  4  Bingh.  N.  C.       1  Tjr.  &  6.  94. 
395.  (t)  A.  G,  y.  Wttutanley,  2  Dow  &  CI. 

(r)  jR.  V.  Sedgvnek,  2  Cr.  M.  &  R.  G03 ;      D.  P.  302. 
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money  actually  and  necessarily  paid  to  the  use  of  the  party.     There 
should  have  been  a  special  count,  inasmuch  as  the  right  of  the 

Slaintiff  to  the  costs  is  not  so  apparent.  The  plaintiff  might  have 
efended  the  action  of  his  own  wrong,  and  without  any  authority 
from  the  defendant.  If  he  had  done  so,  he  would  not  be  entitled 
to  call  upon  his  principal  to  pay  the  costs,  and  in  that  case  they 
would  have  been  mcurred  without  his  consent.  If  the  plaintiff  had 
declared  specially,  the  defendant  would  then  have  had  notice  of 
these  points,  the  plaintiff^s  claim  would  have  been  on  the  record, 
and  the  defendant  miffht  have  been  prepared  to  contest  it,  which, 
under  the  present  declaration,  he  cannot ;  the  plaintiff  may  recover 
for  *the  money  actually  paid  on  the  other  accounts."  Spurrier  v. 
Elderton,  5  Esp.  N.  P.  C.l. 

Where  an  estate  is  sold  by  auction  (t)^  if  a  good  title  is  not  made 
out  according  to  the  conditions  of  sale,  and  an  action  is  brought 
against  the  auctioneer,  for  the  recovery  of  the  deposit,  who  pays 
money  into  court,  such  action  may  be  maintained,  the  deposit 
not  appearing  to  have  been  paid  over  to  the  principal.  An 
auctioneer  is  personally  liable  where  he  does  not  name  his  principal. 
Per  Kenyan^  C.  J.,  Hanson  v.  Roberdeau^  Peake''s  N.  P.  C.  120 ; 
Short  V.  Lewis^  G.  P.  Jan.  14,  1841.  So  where  the  defendant  was 
both  auctioneer  and  attorney  for  the  sellers,  although  he  paid  over 
the  deposit  to  the  sellers  before  demand,  yet  he  was  holden  (fi) 
liable,  on  the  ground  that  he  was  not  authorized  to  part  with  the 
deposit,  when  he  must,  from  his  employment  as  attorney  for  the 
sellers,  have  known  long  before  he  paid  it  over,  that  the  title  was 
disputable,  and  consequently  that  he  had  paid  the  money  over  in  his 
own  wrong.  Heathy  J.,  added,  that  it  was  admitted  that  if  express 
notice  hal  been  given  to  defendant  not  to  pay  over  the  money,  the 
action  would  lie,  and  he  considered  the  defendant's  knowledge,  as 
seller's  attomev,  of  doubts  as  to  the  title,  as  equivalent  to  express 
notice.  And  m  a  more  recent  case  (x),  it  was  determined  that 
where  an  auctioneer  sells  an  estate  by  public  auction  and  receives  a 
deposit,  it  is  his  duty,  as  the  a^ent  of  both  vendor  and  purchaser,  to 
retain  the  deposit  until  the  sale  is  complete,  and  it  is  ascertained  to 
whom  the  money  belongs.  Thus  where  an  auctioneer  sold  an  estate 
by  public  auction,  and  received  the  deposit,  and  signed  an  agree- 
ment stating  that  he  acknowledged  to  have  sold  the  estate,  and 
that  he  agreed  to  complete  the  sale ;  and  the  sale  was  not  com- 
pleted on  account  of  a  defect  of  title :  it  was  holden  (y),  that  the 
purchaser  might  recover  the  deposit  in  an  action  for  money  had 
and  received  against  the  auctioneer,  though  the  latter  had  paid  it 
over  to  the  vendor,  without  any  notice  from  the  purchaser  not  to 
do  so,  and  before  the  defect  of  title  was  ascertainea.     In  strict  law 


(0  Burrough  v.  Skmner,  5  Burr.  2639.      61 4. 

(tf)  Bdwardi  t.  Hodding,  5  Taunt.  815.  (y)  S.  C. 

(x)  Gray  v.  Gutteridgef  1  Man.  &  Ryl. 
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the  auctioneer,  beine  a  stakeholder,  is  not  entitled  (z)  to  notice  of 
the  contract  having  been  rescinded. 

Where  the  vendor  was  the  owner  of  the  estate,  and  an  objection 
having  been  made  to  the  title,  he  offered  to  convey  the  estate  with 
such  title  as  he  had,  or  to  return  the  purchase  money  with  interest ; 
it  was  holden  (a),  that  further  damages  for  the  supposed  goodness  of 
the  bargain  could  not  be  recovered.  But  where  a  person  who  had 
contracted  for  the  purchase  of  an  estate,  but  had  not  obtained  a 
conveyance,  put  up  the  estate  for  sale  in  lots  by  auction,  and  en- 
gaged to  mi^e  a -good  title  by  a  certain  day,  which  he  was  unable  to 
do,  as  his  vendor  never  made  a  conveyance  to  him ;  it  was  holden  (&), 
that  a  purchaser  of  certain  lots  might,  in  an  action  for  not  making 
a  good  title,  recover  not  only  the  expenses  which  he  had  incurred, 
but  also  damages  for  the  loss  which  he  sustained  by  not  having  the 
contract  carried  into  effect.  In  the  foregoing  case  the  defendant 
had  sold  property  as  his  own,  which  was  not  so  ;  and  the  court  was 
of  opinion,  that  the  defendant  being  in  fault  hy  representing  him- 
self as  the  owner  of  the  proper^,  the  plaintiff  s  right  was  not  re- 
strained to  nominal  damages.  But  where  premises  for  which  a 
party  had  contracted  were  by  him  offered  for  resale  before  he  had 
examined  the  abstract  with  the  original  deeds,  although  the  title 
proved  afterwards  defective,  it  was  holden  (c),  that  the  damage,  if 
any,  resulting  from  such  offer,  arose  from  his  own  premature  act, 
and  not  from  any  fault  of  the  vendor,  and  consequently  that  the 
vendor  was  only  liable  for  the  expenses  incurred  in  the  investiga- 
tion of  the  title  and  nominal  damages  for  the  breach  of  Uie 
contract. 

In  a  case  of  this  kind  the  purchaser  may  recover  not  only  the 
deposit  paid,  but  also  interest  on  it  from  the  time  when  it  was  paid ; 
and  it  may  be  proper  to  add  to  the  declaration  a  specific  count  for 
the  interest)  for  interest  cannot  be  recovered  on  a  count  for  money 
had  and  received  (d)^  And  where  the  purchaser,  upon  failure  of  the 
vendor  to  deduce  a  title,  had  recovered  back  the  deposit  in  an  action 
against  the  auctioneer,  it  was  holden  (e),  that  he  might  recover  in- 
terest on  the  deposit,  in  an  action  against  the  vendor  for  not  com- 
pleting his  contract,  under  an  averment  of  special  damage.  The 
expenses  incurred  in  investigating  the  title  may  be  recovered,  if  laid 
in  the  declaration  as  Bpecisd  damage  (/),  but  not  on  the  count  for 
money  paid  (^).     In  Goshell  v.  Archer^  4  Nev.  &  Man.  485  ;  2  A. 


s 


z)  Duncan  y.  Cqfe,  2  M.  &  W.  244.  berUy  t.  Robint,  5  Taunt.  625. 

a)  Ftwreau  ▼.  TAomhill,  2  Bl.  Rep.  (e)  Farqukar  ▼.  Farley,  7  Taunt.  592  ; 

1078.  1  Moore,  322. 

(d)  HopJtnu  y.  Grazebrooi,  6  B.  &  C.  (/)  Bratt  ▼.  EUis,  2  Sngden's  Law  of 
31.  V.  and  P.  p.  51,  ed.  10th ;  Jones  ▼.  Dyke, 

(e)  Walker  ▼.  Moore,  10  B.  &  C.  416.  t^. ;  TVnter  y.  Beaurain,  ib,  4  Riehardtv, 
{d)  Walker  y.  Conttable,  1  Bos.  &  Pol.  Barlon,  1  Esp.  N.  P.  C.  268. 

307;  TappendenT. Randall, 2  Bos, St ?ul.  (y)  Camfleld^.Oilbert,  iEsp,'S,V,C. 

472  ;  Farqukar  v.  Farley,  1  Moore,  322 ;  221. 
7  Taunt.  592.     8ed  qutrre.  And  see  Ma» 
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8e  E.  500,  it  was  holden,  that  upon  an  abandonment  of  an  unwritten 
contract  for  the  sale  of  land  on  defect  of  title,  the  expenses  of  in- 
vestigating the  title  cannot  be  recovered,  nor  interest  upon  the 
deposit. 

An  auctioneer  is  not  liable  for  interest  on  the  deposit :  it  was 
formerly  considered  that  to  make  the  auctioneer  liable  for  interest, 
it  must  appear,  1st,  that  the  contract  on  fSsdlure  of  condition  had 
been  rescinded ;  2ndly,  that  a  demand  of  deposit  had  been  made,  and 
refusal  to  return  it  (h),  and,  according  to  Burroughs  J.,  in  Curling 
V.  Shuttleworth^  6  Bingh.  134,  it  must  have  been  proved,  that  the 
auctioneer  had  made  interest  of  the  money.  But  it  has  now  been 
solemnly  decided  (i)  that  an  auctioneer,  pending  the  time  which 
elapses  between  the  payment  of  deposit  and  com^etion  of  title,  is  a 
mere  stakeholder,  and  not  liable  for  interest  to  the  vendor,  although 
the  vendor  (without  the  concurrence  of  the  vendee)  gave  the 
auctioneer  notice  to  invest  the  money  in  government  securities,  and 
although  interest  may  have  been  made.  As  the  auctioneer  is  en- 
titled to  retain  the  deposit,  until  the  contract  is  completed,  without 
paying  interest  for  it,  where  the  amount  of  the  deposit  is  large,  it 
may  be  adviseable  to  stipulate  that,  pending  the  investigation  of  the 
title,  the  deposit  should  be  invested  in  exchequer  bills. 

By  Stat.  3  &  4  Will.  IV.  c.  42,  s.  28,  "  Upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial 
of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall 
think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding  the 
current  rate  of  interest  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time,  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment  shall  have  been  made 
in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  from  the  date  of  such  demand  until  the 
term  of  payment ;  provided  that  interest  shall  be  payable  in  all 
cases  in  which  it  is  now  payable  by  law.^^ 

Where  leasehold  premises  are  sold  by  auction,  and  the  lease  con- 
taining the  usual  covenant  to  repair  is  produced  and  read  to  the 
bidders,  if  a  part  of  the  buildings,  e.  g.  a  summer-house,  demised 
and  described  in  the  lease,  has  been  pulled  down  before  the  sale, 
the  purchaser  is  not  bound  to  complete  the  purchase,  and  may 
recover  his  deposit.  N.  The  sununer-house  was  not  described  in 
the  particulars  of  sale  (A). 

Assumpsit  for  money  had  and  received  (/).  Plea,  N.  A.  This 
action  was  brought  to  recover  the  deposit  money  paid  by  plaintiff, 


(A)  Per  Burroughs  J. ,  Lee  ▼.  Jt/tmn,  8  (i)  Granger  v.  WamUt  4  Campb.  B3. 

Taunt.  55.  (/)  Berry  ▼.  Young,  2  Esp.  N.  P.  C. 

(i)  HaringtOH  v.  Hoggwrif  1  B.  &  Ad.  640. 
577. 
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who  was  the  purchaser  of  an  annaity  sold  by  defendant  (an 
auctioneer)  at  a  public  auction.  One  of  the  conditions  of  sale  was, 
that  a  good  title  should  be  made  out  by  the  10th  of  July.  In  the 
beginning  of  July  the  plaintiff  called  on  the  seller  of  the  annuity  to 
show  him  the  title  deeds,  but  he,  not  having  them  in  possession, 

Save  him  an  abstract  of  the  title  which  did  not  mention  any  of  the 
eeds.  Bearcroft  suggested  that  application  ought  to  have  been 
made  to  the  vendor  at  an  earlier  period,  in  order  to  enable  him  to 
procure  the  title  deeds  by  the  10th  of  July.  Kenyon^  C.  J.  "A 
seller  of  an  estate  ought  to  be  prepared  to  pioduce  his  title  deeds 
at  the  particular  day.  A  court  of  equity  will,  under  particular  cir- 
cumstances, enlarge  the  time  (m) ;  but  then  the  circumstances 
entitling  him  to  such  indulgence  must  clearly  appear,  which  is  not 
the  case  in  this  instance.  It  is  objected,  that  the  plaintiff  had  no 
right  to  the  possession  of  the  deeds :  but  though  he  had  no  right  to 
keep  them,  he  had  a  right  to  inspect.  A  court  of  equity  would 
have  obliged  the  vendor  to  give  attested  copies  of  the  deeds  at  his 
own  expense,  with  an  undertaking  to  produce  them  thereafter  at 
the  vendee'^s  expense  for  the  support  of  his  title.  As  the  seller  has 
here  failed  in  completing  his  engagement,  plaintiff  is  entitled  to  a 
return  of  the  deposit."  Verdict  for  plaintiff  280/.  amount  of 
deposit.  The  day  for  the  completion  of  tne  purchase  of  an  interest 
in  land,  inserted  in  a  written  contract,  cannot  be  waived  (n)  by  a 
parol  agreement,  and  another  day  substituted,  so  as  to  bind  the 
parties. 

An  action  for  money  had  and  received  was  brought  to  recover 
the  amount  of  a  deposit  paid  by  the  plaintiff  to  the  defendant  (o), 
on  an  agreement  for  the  purchase  of  an  estate,  the  defendant  having 
Seuled  to  make  out  a  good  title  on  the  day  when  the  purchase  was  to 
be  completed.  The  abstract  of  the  title  delivered  to  the  plaintiff 
began  in  the  year  1793,  and  after  reciting  that  the  deeds  relating 
to  the  estate  had  been  lost,  stated  a  fine  and  non-claim.  Upon  in- 
quiry it  was  found  that  the  fact  of  the  deeds  having  been  lost  was 
not  true.  The  counsel  for  the  defendant  said,  they  were  ready  to 
make  out  a  good  title.  Kenyon^  G.  J.  ^^  As  to  the  sentiments 
which  I  have  long  entertained  relative  to  the  purchase  of  real 
estates^  I  find  no  reason  for  receding  from  them.  They  have  been 
confirmed  by  conversing  with  those  wnose  authority  is  much  greater 
than  mine.  The  vencbr  must  be  prepared  to  make  out  a  good 
title  on  the  day  when  a  purchase  is  to  be  completed.    Indulgence, 

(m)  Ltmsford  t.  Piit^  2  P.  WillUms,  ment  of  the  ooort  in  Siowell  t.  Itobmwn, 

630.    Bat  see  IJoyd  v.  ColUtt,  in  Court  3  Bingh.  N.  C.  937,  8,  recognizing  Qon 

of  Chanoery,  28th  Not.  1793,  on  motion  t.  Lord  NugetU,  5  B.  &  Ad.  58. 
for  injvnction.  4  Bro.  C.  C.  469 ;  4  Yes.  (o)  Comith  y.  Rowley,  B.R.  Middlesex 

$»9.    Cited  also  hj  Ormham,  Baron,  m  Sittings  after  M.  T.  40  Geo.  III.  MSS. 

Omerod  t.  Hardman,  5  Yea.  737.     See  See  Wilde  t.  Fort,  4  Taunt.  334 ;  Hagedtm 

alio  Wjrm  T.  Morgan,  7  Yeaey,  202.  ▼.  Lamff,  1  Manh.  514. 

(n)  Per  Tfmdal,  C.  J.,  deUyering  judg- 
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I  am  aware,  is  often  given  for  the  purpose  of  procuring  probates  of 
wills,  letters  of  administration,  and  acts  of  parliament.  But  this 
indulgence  is  voluntary  on  the  part  of  the  intended  purchaser ;  it  is 
the  duty  of  the  seller  to  be  ready  to  verify  his  abstract  at  the  day 
on  which  it  was  agreed  that  the  purchase  should  be  completed,  if 
the  seller  deliver  an  abstract,  setting  forth  a  defective  title,  the 
plaintiff  may  object  to  it.  No  man  was  ever  induced  to  take  a 
title  like  the  present.  A  fine  and  non-claim  are  good  splices  to 
another  title,  but  they  will  not  do  alone.  There  are  many  excep- 
tions in  the  statute  in  favour  of  infants,  femes  covert,"  &c.  £}rskine 
for  the  defendant :  ^'  Do  I  understand  your  Lordship  to  say,  that 
though  the  defendant  can  now  make  out  a  good  title,  yet  as  that 
title  did  not  form  a  part  of  the  abstract,  the  plaintiff  may  avail  him- 
self of  that  circumstance  V*  Kenyan^  C.  J.  ^^  He  certainly  may, 
and  avoid  the  contract.  When  the  abstract  is  delivered  by  the 
seller,  he  must  be  able  to  verify  it  by  the  title  deeds  in  his  pos- 
session. As  a  good  title  was  not  made  out  at  the  day  fixed,  I  shall 
direct  the  jury  to  find  a  verdict  for  the  deposit,  with  interest  up  to 
that  day."     The  jury  found  a  verdict  for  the  plaintiff  accordingly. 

"Wliere,  in  an  action  by  purchaser  against  vendor  for  not  making 
out  a  good  title,  it  was  not  shown  upon  the  declaration  that  a 

Srecise  day  was  fixed  by  which  it  was  incumbent  on  the  vendor  to 
educe  a  good  title,  inasmuch  as  the  law  implied  that  the  party 
should  have  a  reasonable  time ;  it  was  holden  (p),  that  it  should 
have  been  alleged  in  the  declaration,  that  a  reasonable  time  had 
been  aUowed  to  the  vendor. 

A  contract  to  make  a  good  title  means  a  title  good  both  at  law 
and  in  equity.  Therefore,  in  an  action  (a)  to  recover  back  the 
deposit  on  a  purchase,  upon  the  vendor's  failure  to  make  a  good  title, 
a  court  of  law  will  coUaterally  inquire  whether  the  title  be  good  in 
equity.  And  where  upon  a  sale  (r)  there  is  such  a  doubt  upon  the 
vendor's  title  as  to  render  it  probable  that  the  purchasers  right 
may  become  a  matter  of  investigation,  the  court  will  not  compel 
the  purchaser  to  complete  the  purchase.  But  in  assumpsit  (s)  to 
recover  a  deposit  upon  a  purchase,  upon  an  allegation  that  the  de- 
fendant has  failed  to  make  proper  title,  the  Court  of  C.  B.  held,  that 
they  would  not  consider,  whether  the  title  is  of  a  doubtful  descrip- 
tion, such  as  a  court  of  equity  would  not  compel  an  unwilling  pur- 
chaser to  take,  but  simply  whether  the  defendant  has  or  has  not  a 
legal  title  to  convey.  '^  We  are  not  to  consider  ourselves  as  a 
court  of  equity,  where  the  seller  is  seeking  to  enforce  the  purchase 
by  bill  for  a  specific  performance,  in  wmch  case  that  court  fre- 

(p)  Sansam  t.  Rhodes,  6  Bingh.  N.  C.  (r)  Curling  ▼.  ShuttUworih,  6  Bingh. 

261.  121,  stated  hj  Alderwn^  J.,  in  BoyfRon  t. 

{q)  Maberley  v.  Robim,  5  Taunt.  625  ;  Gutch,  7  Bingh.  390,  to  have  been  quet- 

1  Marsh.  258.     See  WilleU  y.  Clmrie,  10  tioned  in  K.  B. 

Price,  207.  (t)  Boyman  y.  Guteh,  7  Bingh.  379. 
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quently  refuses  the  aid  of  its  authority  to  enforce  a  performance, 
where  the  title  is  of  an  unmarketable  or  even  doubtful  description ; 
leaving  the  party  to  his  action  at  law  for  damages ;  but  we  are 
called  upon  to  answer  the  simple  question  on  this  record,  whether, 
on  the  construction  of  a  deed,  the  defendant  has  or  has  not  a  legal 
title  to  convey  to  a  purchaser :  and  although  the  deed  appears  to 
be  inartificially  framed,  we  think,  upon  the  proper  construction  of 
it,  the  defendant  has,  and  at  the  time  of  the  exposure  to  sale  had, 
good  right  and  title  to  sell  and  assign  to  the  plaintiff,  and  con- 
sequently that  the  present  action,  grounded  on  that  breach  of 
contract,  cannot  be  maintained"  (t). 

In  every  contract  for  the  sale  of  an  existing  lease,  there  is  an 
implied  undertaking  by  a  vendor  (if  the  contrary  be  not  stipulated 
in  express  terms)  to  make  out  the  lessor^s  title  to  demise  (u)  ;  and 
from  the  short  residue  of  the  term,  the  small  value  of  the  property, 
and  the  absence  of  any  premium  for  the  lease,  it  cannot  be  inferred, 
that  the  vendee  intended  to  waive  his  right  to  call  for  the  produc- 
tion of  the  lessor's  title. 

Auctioneers  who  take  upon  themselves  to  describe  in  their  par- 
ticulars the  property  to  be  sold,  should  truly  describe  it  (x)  ;  for 
the  buyers  act  on  the  faith  of  those  descriptions.  Hence,  where 
leasehold  houses  were  described  in  the  particulars  and  conditions  of 
sale  as  a  well  secured  rental  with  reversionary  interest,  and  as  an 
eligible  investment,  and  no  notice  was  given  that,  by  the  provisions 
of  a  local  act  power  was  given  to  a  market  company  to  purchase 
and  take  the  property  for  the  purposes  of  the  act,  it  was  holden  (y), 
that  the  purchaser  was  entitled  to  rescind  the  contract. 

A  written  paper,  delivered  by  an  auctioneer  to  a  bidder  to  whom 
lands  were  let  by  auction,  containing  the  description  of  the  lands, 
the  term  for  which  they  were  let  to  the  bidder,  and  the  rent  pay- 
able, is  not  such  a  memento  of  an  agreement  as  requires  a  stamp, 
unless  it  be  signed  by  some  of  the  parties  or  by  the  auctioneer ;  nor 
is  it  such  a  writing  as  will  exclude  parol  evidence  (z)  ;  but  if  signed 
by  the-  auctioneer,  and  delivered  to  the  bidder,  it  ought  to  be 
stamped  (a). 

Where,  by  th^  conditions,  the  only  authority  given  to  the 
auctioneer  is  to  receive  the  deposit  money,  and  no  agent  is  named 
for  the  purpose  of  receiving  the  remainder  of  the  purchase  money, 
the  payment  of  such  remainder  ought  to  be  made  to  the  vendor  {b) 


(0  Per  Tmdal,  C.  J.,  dcliTermg  judg-  (y)  Ballard  v.  Way,  I  M.  &  W.  520. 

ment  of   court   in    Boifman  v.    Outch,  {z)  Phillipps  ODE?id.  530,  5th  ed.  cites 

fli^'  9up,  Ranubottom  t.    Ikmbridpe,   2  M.  &   S. 

(tf)  Souter  ▼.  Drakef  5  B.  &  Ad.  992 ;  434  ;    Ingram  t.  Lea,   2  Campb.    521  ; 

3  NcT.  &  Man.  40,  OYcmiling  Abbott,  Adanuy,Fairbain,  2  Stark.  N.  P,C.  277. 
C.  J.,  in  George  v.  Pritchard,  Ryan  8c  (a)  Ramsbottom  t.  Mortley,  2  M.&  $. 

Moody,  417.  445. 

(*)  Cooerley  t.  Burrell,  5  B.  &  A.  257.  {b)  Sykee  v.  Gilea,  5  M.  &  W.  645, 
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or  his  general  agent,  which  the  auctioneer  is  not.  At  all  events, 
the  auctioneer,  under  such  conditions,  has  no  authority  to  receive 
the  purchase  money  by  means  of  a  bill  of  exchange. 

A  lessee  of  lands  subject  to  a  covenant  asainst  certain  obnoxious 
trades,  with  a  proviso  for  re-entry,  grantea  under-leases  of  houses 
erected  on  the  land,  not  containing  a  similar  covenant  and  proviso  : 
it  was  holden  (c),  that  a  purchaser  by  auction  of  houses  on  the  same 
land,  and  of  the  improved  ground-rents  of  the  houses  so  underlet, 
might  recover  his  deposit,  this  omission  in  the  under-leases  not 
having  been  mentioned  in  the  conditions  of  sale.  In  an  action 
against  the  vendor  of  an  estate  to  recover  the  deposit  on  a  contract 
for  the  purchase,  if  the  defendant,  on  notice,  produce  the  con- 
tract, the  plaintiff  need  not  prove  its  execution  (a) ;  for  an  instru- 
ment produced  on  notice  by  a  party  claiming  an  interest  under  it, 
does  not  require  to  be  so  proved. 

(c)  Waring  t.  Hoggart,  1 R7.  &  M.  39.      143 ;  5  C.  &  P.  48. 
(<f)  jBra<i»^n9  V.  JBenfie//,  M.  &  Rob. 
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I.  Of  the  Alterations  made  in  the  Bankrupt  Laws  by  Stat.  6  Geo. 
IV.  c.  16;  1  ^  2  Will.  rV.  c.  66,  establishing  a  Court  of 
Bankruptcy,  and  other  Statutes. 

The  legislature  having  deemed  it  expedient  to  amend  the  laws 
relating  to  bankrupts,  and  to  simplify  the  language  thereof,  and  to 
consolidate  the  same  in  one  act,  and  to  make  other  provisions 
respecting  bankrupts,  by  a  statute,  (which  passed  on  the  2nd  of 
May,  1825,  to  take  effect  on  the  1st  of  September  in  that  year,) 
repesded  the  following  statutes : — 

34  &  35  Hen.  VIII.  c.  4.  13  &  14  Car.  II.  c.  24. 

13  Eliz.  c.  7.  10  Ann.  c.  15. 

1  Jac.  I.  c.  15.  7  Geo.  I.  c.  31. 

21  Jac.  I.  c.  19.  5  Geo.  II.  c.  30. 
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19  Geo.  II.  c.  32.  49  Geo.  III.  c.  121. 

24  Geo.  II.  e.  57.  56  Geo.  III.  c.  137. 

4  Geo.  III.  e.  33.  1  Geo.  IV.  c.  115. 

36  Geo.  III.  c.  90.  3  Geo.  IV.  c.  74. 

37  Geo.  III.  c.  124.  3  Geo.  IV.  c.  81. 

45  Geo.  III.  c.  124.  6  Geo.  IV.  c.  98. 

46  Geo.  III.  c.  135. 

The  statute  of  6  Geo.  IV.  c.  16,  in  many  of  its  provisions, 
corresponds  with  the  enactments  of  former  statutes,  and  therefore, 
in  the  following  pages,  such  of  the  decisions  as  have  be^i  made  on 
the  construction  of  those  statutes,  and  are  likely  to  occur  again, 
will  be  re-inserted. 

By  Stat.  1  8e  2  WiU.  IV.  c.  56,  and  by  H.  M.  letters  patent,  in 
pursuance  of  that  statute,  a  Court  of  Bankruptcy  was  established, 
consisting,  at  first,  of  a  chief  judge  and  three  other  judges  (a),  and 
six  commissioners  {b).  It  is  a  court  of  law  and  equity,  and  has  all 
the  powers  and  privileges  incident  to  a  court  of  record  (c).  The 
judges  form  a  court  of  review,  and  have  superintendence  and 
control  in  all  matters  of  bankruptcy  (e/),  co-extensive  with,  but  not 
exceeding  (e),  the  chancellor's  former  jurisdiction,  and  subject  to 
an  appeal  (/)  to  the  chancellor  on  matters  of  law  and  equity,  or 
on  the  refusal  or  admission  of  evidence  only*  Whether  a  man  be 
a  trader  is  a  question  of  fact  on  which  an  appeal  does  not  Ue  (^). 

The  six  commissioners  are  formed  into  two  subdivision  (A)  courts, 
consisting  of  three  commissioners  for  each  court,  and  have  all  the 
powers  (t)  which  former  commissioners  had,  provided  that  no 
single  commissioner  shall  have  power  to  conunit  (k)  any  bankrupt  or 
other  person  examined  before  him,  otherwise  than  to  the  custody 
of  an  officer  of  the  court,  to  be  detained  and  brought  up  within 
three  days  before  Subdivision*  (/)  Court  or  Court  of  Review.  In 
every  case  where  the  lord  chancellor  had,  by  any  former  act,  power 
to  issue  a  commission,  he,  M.  R.,  V.  C,  and- each  of  the  masters 
in  chancery  acting  under  a  special  appointment  from  the  lord 
chancellor,  may  issue  a  fiat  (m),  in  lieu  of  a  commission  authorising 
the  creditor  to  prosecute  his  complaint  in  the  Court  of  Bankruptcy, 
or  elsewhere,  before  such  persons  as  shall  be  appointed  in  the  fiat, 
who  are  to  have  like  power  as  if  appointed  by  commission  under 
great  seal.     The  provisions  (n)  of  former  acts,  and  all  rules  and 

{a)  The  number  of  judges  has  since  (h)  Sect.  6. 

been  reduced.     See  sUt.  3  &  4  WiU.  IV.  (i)  Sect.  7.     See  also  5  &  6  WiU.  IV. 

c.  47,  s.  7  ;  5  &  6  WUl.  IV.  e.  29,  s.  21.  c.  29,  s.  23,  4. 

m  Stat.  1  &  2  WiU.  IV.  c.  56.  {k)  See  5  &  6  Will.  IV.  c.  29.  s.  25, 

(c)  Sect.  1,  and  declaratory  enactment  and^.  v.  Faulkner,  2  Cr.  M.  &  R.  525. 

in  5  &  6  WiU.  IV.  e.  29,  s.  25.  (/)  Ejcp,  Lampon,  1  Mont.  &  Ayr.  ^45. 

(<f)  1  &  2  WiU.  IV.  c.  56, -s.  2.  See  enlarged  powers  of  subdivision' courts 

(e)  Ejcp,  Lueaty  1  Mont.  &  Ayr.  103.  in  5  &  6  WUl.  IV.  c.  29,  s.  23,  4,  5. 

(/)  Sect.  3  ;  Exp,  Keys,  1  Mont.  Be  <m)  1  &  2  WUl.  IV.  c.  56,  s.  12. 

Ayr.  226,  240.  (»)  Sect.  16. 

iff),  Exp^  HintoHy  2  Dea.  &  Ch.  407. 
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orders  then  in  force,  extend  to  this  act,  and  fiats  issued  under  it, 
to  all  purposes,  as  if  such  fiat  were  a  conunission  under  the  great 
seal,  except  as  otherwise  directed  by  this  act. — Traders  dis* 
puting  (o)  the  adjudication  are,  within  a  limited  time,  to  present  a 
petition  for  reversal  to  the  Court  of  Review,  who  are  to  decide 
thereon,  having  power,  if  they  think  fit,  to  direct  issues  for  a  trial 
by  jury  before  the  chief  judge,  or  one  or  more  of  the  other  judges, 
of  matters  of  facts  affecting  the  vaUdity  of  the  adjudication. 

Upon  the  reversal  of  any  adjudication,  chancellor  may  order  fiat 
to  be  rescinded  (p),  and  such  order  shall  have  the  validity  of  a 
supersedeas  of  a  former  commission  under  existing  laws.  The 
chancellor  is  empowered  (a)  to  appoint  official  assignees,  not 
exceeding  thirty,  to  act  in  all  bankruptcies  prosecuted  in  the  Court 
of  Bankruptcy,  one  of  whom  is  to  be,  m  all  cases^  an  assignee  of  each 
bankrupt's  estate,  with  the  assignees  chosen  by  the  creditors ;  and 
the  personal  estate  and  effects,  and  the  rents  of  the  real  estate,  and 
the  proceeds  of  sale  of  all  the  estate  and  effects,  real  and  personal^  of 
the  bankrupt  are  to  be  received  by  such  official  assignee  alone, 
except  where  otherwise  directed  by  court.  The  personal  estate  (r) 
of  the  bankrupt,  present  and  future,  becomes  vested  in  the  assignees 
without  any  deed,  by  virtue  of  their  appointment ;  and  so,  in  case 
of  death  or  removal,  in  the  new  assignees.  So  present  and  fiiture 
real  estate  (s),  in  United  Kingdom  or  colonies,  vests  in  assignees 
without  any  deed  of  convevance,  with  a  proviso  (^),  that  in  cases 
where  the  conveyance  would  require  to  be  registered,  a  certificate 
of  appointment  of  assignees  shall  be  registered.  Where  the  bank- 
rupt had  purchased  the  office  of  under  marshal  of  the  city  of 
London,  it  was  holden  («),  that  this  was  an  office  which  did  not 
concern  the  administration  of  justice,  and  that  the  assignees  might 
lawfully  sell  it.  But  where  the  East  India  Company  had  made  a 
grants  not  under  seal,  of  a  retiring  pension  to  a  military  officer 
of  the  company,  it  was  holden  (or),  that  this  pension  did  not,  upon 
his  bankruptcy,  pass  to  his  assignees. 

It  must  be  remarked  here,  that  the  statute  for  abolishing  fines 
and  recoveries,  3  &  4  Will.  IV.  c.  74,  expressly  repeals  the  stat. 
6  Geo.  IV.  c.  16,  s.  65,  so  .far  as  relates  to  States  tail ;  and  to  that 
extent  also  virtuallv  repeals  the  26th  section  of  the  Ist  and  2nd 
Will.  IV.  c.  56,  and  empowers  (y)  any  commissioner  acting  in  any 
fiat,  by  deed,  enrolled  within  six  months  after  its  execution,  to 
dispose  of  the  lands  of  any  bankrupt,  tenant  in  tail,  to  any  pur- 
chaser, for  the  benefit  of  his  creditors,  and  to  create,  by  such 
disposition,  as  large  an  estate  as  the  bankrupt  himself  could  have 


g 


o)  l&2Wm.  IV.c.  56,8. 17. 

)  Sect.  19.  . 
(q)  Sect.  22i 
(r)  Sect.  25. 
(t)  Sect.  25. 
(/}  Sect.  27. 


t 


[u)  Exp.  Butier,  1  Atk.  210. 

[jr)  GiUtm  v.  BoMi  India  Co,,  5  Bingh. 
N..  C.  262,  in -which  case  the  doctrine 
cited,  on/e,  p.  66,  from  the  cue  of  Church 
y.  Imperial  Ga»  Co,,  was  recognized. 

(y)  .3  &  4  WiU.  IV.  c.  74,  t.  56. 


186  BANKRUPT. 

done  under  the  act.  The  statute  1  &  2  Will.  IV.  c.  66  is  still  in  force 
in  respect  of  real  estates  of  which  a  bankrupt  is  seised  in  fee ;  and, 
indeed,  also  respecting  his  estates  tail  (z),  until  they  are  conveyed 
by  the  commissioners.  But  the  commissioners  appear  to  be  the 
proper  parties  to  convey  the  bankrupt's  estate  tail,  under  the  statute 
S  &  4  Will.  IV.  c.  74,  s.  56 ;  and  the  assignees  the  proper  parties 
to  convey  the  bankrupt's  estates  in  fee  simple,  under  the  1  &  2  Will. 
IV.  c.  56  (a).  By  stat.  3  &  4  Will.  IV.  c.  74,  s.  67,  assignees 
are  empowered  to  recover  rents  of  the  lands  of  a  bankrupt,  of  which 
the  commissioner  has  power  to  make  disposition,  ana  to  enforce 
covenants,  as  if  entitled  to  the  reversion,  until  such  disposition 
made,  or  until  it  is  ascertained  that  such  disposition  is  not  required. 
This  clause  applies  to  all  copyhold  lands ;  but  as  to  lands  of  any 
other  tenure,  to  such  only  as  the  commissioner  may  dispose  of  after 
the  bankrupt's  death.  By  stat.  6  Geo.  IV.  c.  16,  &•  77,  all 
powers  vested  in  any  bankrupt  which  he  might  legally  execute  for 
his  own  benefit  (except  the  right  of  nomination  to  any  vacant 
ecclesiastical  benefice)  may  be  executed  by  the  assignees  for  the 
benefit  of  the  creditors,  m  such  manner  as  the  bsmkrupt  might 
have  executed  the  same. 

Formerly  a  commisrion  might  have  been  superseded,  on  the 
ffround  that  it  had  been  concerted  between  the  petitioning  creditor, 
his  solicitor,  or  agent,  or  any  of  them«  and  the  banknipt,  &c. ; 
but  by  stat.  1  &  2  Will.  IV.  c,  56,  s!  42,  no  commission  of  bankrupt 
shall  be  superseded,  nor  any  fiat  annulled,  nor  any  adjudication 
reversed,  by  reason  only  that  the  commission,  fiat,  or  adjudication 
has  been  concerted  by  and  between  the  petitioning  creditor,  his 
solicitor,  or  agent,  or  any  of  them,  and  the  bankrupt,  his  solicitor, 
or  agent,  or  any  of  them.  This  statute  does  not  give  validity  to 
fiats  founded  on  concerted  acts  of  hankrvptcy^  and  therefore  the 
execution  of  a  deed,  whereby  a  trader  assigns  all  his  property  to  a 
trustee  for  the  benefit  of  aU  his  creditors,  is  not  an  act  of  bank- 
ruptcy, sufficient  to  support  a  fiat,  founded  on  the  petition  of  a 
creditor  who  was  either  a  party  or  privy  to  such  deed  (&).  But  by 
the  7th  section  of  6  Geo.  IV.  c.  16,  one  species  of  act  of  bank- 
ruptcy, viz.  a  declaration  of  insolvency,  though  concerted  between 
the  bankrupt  and  a  creditor,  is  rendered  valid  by  express  en- 
actment. 

A  subsequent  statute  (c)  directs,  that  the  records  and  pro- 
ceedings under  former  commissions  shall  be  removed  into  the  Court 
of  Bamoiiptcy.    Any  one  judge  may,  upon  appHcation,  direct  any 


(j)  See  Bxp.  SomerviUe,  1  Mont.  &  (3)  Manhall  ▼.  Barkworihf  4  6.  & 

Ayr.  408  ;  3  Deac.  &  Ch.  668.  Ad.  508  ;  1  Ner.  &  M.  279,  recognising 

(a)  See  Cni.  Dig.  vol.  i.  p.  88,   4th  Ban^ord  y.  Baron,  2  T.  R.  594,  n.  poit, 

ed.  by  H.  H.  White,  where  the  reader  p.  201. 

wiU  find  the  other  provisions  of  this  act  (c)  2  &  3  WUl.  IV.  c.  114,  a.  1. 

relating  to  bankrupts'  real  estates. 
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commission  (d)  heretofore  issued  to  be  entered  on  record.  A 
similar  provision  is  made  with  respect  to  fiats  (c),  adjudications  of 
hankruptcy,  appointments  of  assignees,  depositions,  or  other  pro- 
ceedings, whidi  must  be  strictly  attended  to ;  for  unless  the  fiats, 
&c.  are  duly  entered  of  recora,  pursuant  to  this  provision,  they 
cannot  be  received  in  evidence  in  any  court  of  law  or  equity  (  f  )• 
In  the  case  of  the  death  of  witnesses,  the  depositions  so  entered  of 
record,  or  duly  authenticated  copies,  may  be  read  (g)  in  evidence. 
The  ninth  section  enacts,  that  upon  the  production  in  evidence  of 
an^  commission,  fiat,  adjudication,  assignment,  appointment  of 
assignees,  certificate,  depositions,  or  other  proceeding  in  bank- 
ruptcy, purporting  to  be  sealed  with  the  seal  of  the  Court  of  Bank- 
rupts^, or  of  any  writing  purporting  to  be  a  copy  of 'any  such  docu- 
ment, and  purporting  to  be  sealea  as  aforesaid,  the  same  shall  be 
received  as  evidence  of  such  documents  respectively,  and  of  the  same 
having  been  so  entered  of  record,  without  any  proof  thereof:  pro- 
vided that  all  fiats,  and  proceedings  under  the  same,  which  mav  have 
been  entered  of  record  before  the  passing  of  this  act,  shall  ana  may, 
upon  the  production  thereof,  with  the  certificate  thereon,  pur- 
porting to  be  signed  by  the  person  so  appointed  to  enter  proceed- 
mgs  in  bankruptcy,  or  by  his  deputy,  be  received  as  evidence  of 
the  same  having  been  duly  entered  of  record. 


11.  Of  Persons  liable  to  be  Bankrupts, 

Bt  stat.  6  Oeo.  IV.  c.  16,  s.  135,  this  act  shall  extend  to  aliens, 
denizens,  and  women,  both  to  make  them  subject  thereto,  and  to 
entitle  them  to  all  the  benefits  given  thereby. 

Any  person  being  a  trader,  and  capable  of  contracting  in  the  way 
of  trade,  may  become  a  bankrupt.  Lord  Hardwicke^  Ch.,  refused 
to  supersede  a  commission  (1)  which  had  been  taken  out  against  a 
clergyman,  who  was  proved  to  have  been  a  trader  and  had  com- 
mitted an  act  of  bankruptcy,  although  it  was  urged,  that  clergymen 
were  prohibited  from  trading,  by  stat.  21  Hen.  VIII.  c.  13,  s.  6  (A), 
and  that  all  contracts  made  by  them  in  trade,  were,  by  that  statute, 
declared  te  be  void  (t).  The  illegality  of  the  trading  makes  no  dif- 
ference, for  a  party  cannot  set  up  his  own  illegality  to  prevent  him- 


(£r  2  &  3  WilL  IV.  c.  114,  8.  4.  M  Sect.  7. 

(e)  Sect.  5.  (A)  See  also  ttat.  57  Geo.  III.  e.  9 

(/)  Sect.  8.  (0  Ex  parte  Meymot,  1  Atk.  196. 


(i)  The  reader  should  be  reminded,  that  the  commission  is  now 
abolished,  and  the  fiat  is  substituted  in  its  place  by  1  &  2  Will.  IV.  c.  66, 
s.  12 ;  it  is,  however,  necessary  to  retain  the  word  throughout  this  chapter, 
with  reference  to  the  old  law  on  this  subject. 
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self  from  being  made  a  bankrupt  (J) ;  and  therefore  a  smuggler 
may  be  a  trader  within  the  bankrupt  act  (A).  In  1  Atk.  201,  Lord 
Hardwicke  said,  that  a  commission  of  bankruptcy  had  been  taken 
out  against  a  peer,  an  Earl  of  Sufiblk,  for  trading  in  wines ;  and 
though  there  might  be  some  powers  that  the  commissioners  of 
banlmipts  could  not  exercise  against  a  peer,  yet,  notwithstanding 
this,  he  might  be  liable  to  a  commission  of  bankruptcy,  if  he  would 
trade.  See  also  Highmore  v.  Molhy^  1  Atk.  206,  where  Lord 
Hardwicke  said,  that  a  public  officer,  as  an  exciseman,  &c.,  made 
himself  subject  to  the  bankrupt  law.  A  feme  covert,  sole  trader, 
according  to  the  custom  of  London,  may  bind  herself  by  contracts 
made  for  the  support  of  her  trade,  and  consequently  a  commission 
of  bankrupt  may  be  taken  out  against  her,  with  respect  to  her 
separate  eifects  in  trade  (Z) ;  but  a  conmiission  issued  against  an 
infant  is  void  (m),  and  not  merely  voidable. 

By  the  second  section  of  the  statute  6  Oeo.  IV.  c.  16,  the  fol- 
lowing persons  shall  be  deemed  to  be  traders  liable  to  become 
bankrupt : — 

Bankers  (2) ,  Warehousemen, 

Brokers  (8),  Wharfingers, 

Persons  using  the  trade  or  pro-  Packers^ 

fession  of  a  scrivener,  receiv-  Builders  (4), 

ing  other   men's   monies  or  Carpenters, 

estates   into    their    trust   or  Shipwrights, 

custody.  Victuallers, 

Persons  insuring  ships  or  their  Keepers  of  inns,  taverns,  hotels, 

freight,    or     other    matters,         or  coifee-houses  (5), 

agamst  perils  of  the  sea,  Dyers, 

(J)  VttHolroyd,  J.,  in  Cohh  ▼.  Symondi,  Bl.  R.  570.    See  also  l&r  parie  F^anki, 

5  B.  &  A.  516 ;  1  D.  &  R.  111.  7  Bingh.  762. 

(it)  8.  a  (m)  BeUan  y,Hodge»,  9  Bingh.  365. 
(/)  LaneY.PhiUipi,  3  Burr.  1776;  1 


(2)  This  includes  a  person  acting  as  banker,  though  not  keeping  an 
open  shop.     Ex  parte  Wilson,  1  Atk.. 2 18. 

(3)  This  includes  pawnbrokers,  {Rawlinson  v.  Pearson^  5  B.  &  A.  124, 
and  see  Highmore  v.  Molloy,  1  Atk.  206,)  ship-brokers,  {Pott  v.  Turner^ 
6  Bingh.  702  ;  4  M.  &  P.  551,)  and  bill-brokers,  (JETx  parte  Phipps,  2 
Deac.  487). 

(4)  See  Ex  parte  Neirincks,  2  Mont.  &  Ayr.  384 ;  1  Deac.  78. 

(5)  '*  The  word  hotel  is  not  used  in  the  sense  of  the  old  word  hostel, 
for  that  means  what  is  now  termed  an  inn ;  and  as  the  word  inn  precedes, 
it  could  scarcely  have  been  intended  to  designate  the  same  thing  by  both. 
The  modem  word  is  introduced  from  the  French,  and  rather  implies  a 
house  to  which  people  resort  for  lodging,  than  for  the  sort  of  entertain- 
ment which  is  to  be  procured  only  at  an  inn."  Per  Tindal,  C.  J. ;  Smith 
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Printers, 

Bleachers, 

Pullers, 

CaUenderers, 

Cattle  or  sheep  salesmen  (6), 

AU  persons  using  the  trade  of 
merchandize,  by  way  of  bar- 
gaining, exchange,  bartering, 
commission,    consignment,  or 


otherwise,  in  gross,  or  by  re- 
taU, 
AU  persons  who,  either  for  them- 
selves, or  as  agents  or  factors 
for  others,  seek  their  livine  by 
buying  and  selling,  or  by  buy- 
ing and  letting  for  hire,  or  by 
the  workmanship  of  goods  or 
commodities. 


III.    Of  Persons  not  liable  to  be  Bankrupts. 


Farmer  (7), 
Grazier, 

Common  labourer, 
Workman  for  hire. 
Receiver-general  of  the  taxes, 


Member  of,  or  subscriber  to,  any 
incorporated  commerciid  or 
trading  companies,  established 
by  charter  or  act  of  parlia- 
ment. 


See  the  2nd  section  of  stat.  6  Geo.  IV*  c.  16. 


IV.    Of  the  several  Acts  of  Bankruptcy^  and  of  the  Bankruptcy 
of  Persons  having  Privilege  of  Parliament. 

1.  Departing  this  Realm,  p.  190. 

2.  Remaining  Abroad^  p.  190. 

3.  Departing  from  his  Dwelling-house ,  p.  190,  1. 

4.  Otherwise  absenting  himself  p.  190,  2. 

5.  Beginning  to  keep  House,  p.  190,  3. 

6.  Suffering  himself  to  be  Arrested  for  any  Debt  not  due,  p.  190, 6. 

7.  Yielding  himself  to  Prison,  p.  190,  6. 


V.  Scott,  9  Bingh.  17,  in  which  case  it  was  holden,  that  the  keeper  of  a 
private  lodeing-house,  who  also  sought  a  profit  by  furnishing  her  guests 
with  provisions,  although  such  provisions  were  set  apart  as  the  separate 
property  of  each  guest,  was  liable  to  the  bankrupt  laws.  R.,  a  hvery- 
stable  keeper,  bought  provender,  and  sold  it  to  his  customers^  and  any 
who  applied  for  it,  as  is  done  in  all  livery-stables ;  it  was  holden,  a  suffi- 
cient trading.     Cannan  v.  Denew,  10  Bingh.  292 ;  3  M.  &  Sc.  761. 

(6)  See  Ex  parte  Newall,  3  Deac.  333. 

(7)  See  Carter  v.  Dean,  1  Swans.  64 ;  Ex  parte  Lavender,  4  Deac. 
&  Chit.  487 ;  2  Mont.  &  Ayr.  103. 
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8.  Suffering  kinuel/to  be  Outlawed,  p.  190,  6. 

9.  Procuring  himself  to  be  Arrested,  or  his  Ooods^S^c.  to  be  Attached, 

Sequestered,  or  taken  in  Execution,  p.  190,  7. 

10.  Making  any  Fraudulent  Grant  of  his  Lands,  S^c,  p.  190,  7. 

1 1.  Or  any  Fraudulent  Surrender  of  his  Copyhold  Lands,  p.  190,  7. 

12.  Or  any  Fraudulent  Gift  or  Transfer  of  his  Goods,  j-c,  p.  190,  7. 

13.  Lying  in  Prison  for  21  Days,  p.  206. 

14.  Escaping  out  of  Prison  or  Custody,  p.  206,  8. 

15.  Filing  a  Declaration  of  Insolvency,  p.  208. 

16.  Paying  Money,  or  giving  Security  to  Persons  who  struck  the 

Docket,  p.  209. 

17.  Creditor  Filing  Affidavit  of  Debt,  p.  209. 

18.  Filing  Petition  for  Discharge  in  Insolvent  Court,  p.  210. 

Of  the  Bankruptcy  of  Persons    having  Privilege  of  Parlia- 
mentf  p.  211. 

Bt  Stat.  6  Oeo.  IV .  c.  16,  a.  3,  if  any  such  trader  shall  depart  this 
realm,  or,  being  out  of  this  reahn,  shall  remain  abroad,  or  depart 
from  his  dwelling-house,  or  otherwise  absent  himself,  or  begin  to 
keep  his  house,  or  suffer  himself  to  be  arrested  for  any  debt  not 
due,  or  yield  himself  to  prison,  or  suffer  himself  to  be  outlawed ;  or 
procure  himself  to  be  arrested,  or  his  goods,  money,  or  chattels,  to 
be  attached,  sequestered,  or  taken  in  execution ;  or  make,  or  cause 
to  be  made,  either  within  this  realm,  or  elsewhere,  any  fraudulent 
grant  or  conveyance  of  any  of  his  lands,  tenements,  goods,  or  chat- 
tels; or  make,  or  cause  to  be  made,  any  fraudulent  surrender  of  any 
of  his  copyhold  lands,  or  tenements ;  or  make,  or  cause  to  be  made, 
any  fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or 
chattels ;  every  such  trader  doing,  suffering,  procuring,  executing, 
permitting,  making,  or  causing  to  be  made,  any  of  the  acts,  deeds, 
or  matters  aforesaid,  with  intent  to  defeat  or  delay  his  creditors^ 
shall  be  deemed  to  have  thereby  conunitted  an  act  of  bankruptcy. 


1.  Depart  this  Realm;  2,  or,  being  out  of  tins  Realm  shall  remain 

Abroad. 

Since  the  decision  in  Robertson  v.  Liddell  (n),  in  which  the  con- 
struction laid  down  in  Fowler  v.  Padget  (o)  was  overruled,  merely 
departing  this  realm,  although  it  is  not  proved  that  any 
creditor  was  thereby  defeated  or  delayed  in  the  recovery  of  his 
debt,  if  such  departure  was  with  an  intention  so  to  defeat  or  delay 
them,  wiU  constitute  an  act  of  bankruptcy. 

(fi)  9  Bait,  487.  (o)  7  T.  R.  509. 
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B.  &  C.  having  been  partners  in  trade  in  London,  under  the  firm 
of  B.  &  C.y  upon  a  dissolution  of  this  partnership,  agreed  that  C. 
should  from  that  time  cany  on  trade  in  London  on  his  sole  account, 
and  that  B.  should  establish  and  conduct  a  house  of  trade  in  Dublin, 
under  the  firm  of  B.  &  C,  in  the  profits  of  which  C.  should  equally 
participate  :  that  all  goods  ordered  by  B.  to  be  purchased  by  C.  in 
England,  and  sent  by  him  for  the  use  of  B.  &  C.  to  be  sold  in 
Dublin,  should  be  charged  by  C.  to  the  firm  at  prime  cost  only. 
It  did  not  appear  that  the  creditors  in  general  were  apprised  of  this 
alteration.  B.  having  come  over  to  London  for  the  purpose  of 
making  some  arrangements  with  his  creditors,  was  informed,  a  few 
days  before  the  time  which  he  had  fixed  for  a  meeting  with  them, 
that  J.  S.  was  about  to  arrest  him  on  the  following  day.  J.  S.  had 
furnished  to  the  order  of  C.  goods  which  had  been  sent  to  B.  &  C. 
for  sale,  J.  S.  knowing,  when  he  accepted  the  order,  that  they  were 
destined  for  B.  &  C,  and  having  credited  them  in  his  books.  C. 
sent  the  goods  to  B.  &  C.  without  charging  any  profit  on  them. 
B.,  in  consequence  of  the  intimation,  immediately  returned  to  Dub- 
lin, to  avoid  being  arrested.  During  the  whole  of  his  residence  in 
Dublin,  he  had  continued  to  keep  his  former  house  in  London ;  his 
name  was  on  the  door,  and  his  wife  and  family  had  continually  re- 
sided in  it.  The  court  adjudged,  that  there  was  a  debt  due  from 
B.  to  J.  S.,  because  the  goods  were  furnished  on  the  joint  account, 
and  that  B.  had  committed  an  act  of  bankruptcy,  by  departing  the 
realm  with  an  intent  to  delay  a  creditor  (p). 


3.  Depart  from  his  Dwelling*  house » 

To  constitute  this  an  act  of  bankruptcy,  the  intention  of  the 
debtor  to  delay  his  creditor,  by  departing  from  his  dwelling-house, 
is  sufficient  (q).  But  if  the  departure  be  not  with  such  intent,  it 
is  not  an  act  of  bankruptcy.  Whether  the  departing  from  the 
dwelling-house  be  accompanied  with  an  intent  to  delay  a  creditor, 
is  a  question  of  fact  for  the  jury  to  decide,  upon  all  the  circum- 
stances (r).  ^*  If  a  trader  leave  his  house,  circumstances  may  show 
that  it  was  not  for  the  purpose  of  absconding"  («).  In  a  case  where 
there  was  an  inchoate  intention  by  a  trader  to  delay  his  creditors, 
by  not  returning  to  his  dwelling-house  in  case  a  particular  event 
happened ;  but  which  event  not  having  happened,  the  trader  did,  in 
fiust,  return  to  his  dwelling-house  according  to  his  usual  habit,  the 


(p)  WUUams  t.  ^mmi,  1  Taunt.  270.  t.  Whitehead,  3  Campb.  530. 

(q)  H(mm(mdY.inneMi,&EBp.lf,V.C.  («)  Per   Lord    Mansfield,    C.  J.,   in 

IZ9*,  Jtobertson  J.  IdddeU,  9  E»Bt,iS7.  Worsley  ▼.  Demattas,  1  Burr.  467;  2 

(r)  Aldridge  ▼.  IreUtnd,  dted  in  WU»  Kenyon,  237»  8.  C. 
Uams  ¥•  Nwm,  1  Taunt.  273 ;  Holroyd 
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court  (t)  considered  this  as  a  departure  not  with  an  absolute,  but 
only  with  an  inchoate  intent  to  delay,  and,  consequently,  not  an 
act  of  bankruptcy. 

4.  Otherwise  absent  himself. 

If  a  person,  who  has  not  a  constant  dwelling,  absent  himself 
from  his  usual  abode  with  design  to  defeat  or  delay  his  creditors, 
he  shall  be  adjudged  a  bankrupt  («).  On  the  28th  of  November, 
Hall  I'ode  out  of  town,  and  returned  in  the  evening,  before  which  a 
bailiff  had  been  at  his  shop  to  arrest  him ;  the  next  morning  he 
sent  for  the  bailiff^  and  told  him  he  went  out,  in  order  to  get  the 
term  of  the  plaintiff,  and  now  the  return  of  the  writ  was  out,  if  they 
would  take  out  a  new  writ  he  would  give  bail,  which  was  done  ac- 
cordingly, and  this  was  holden  to  be  an  act  of  bankruptcy  (r). 
A.  bein^  greatly  indebted,  gave  orders  that  he  should  not  be  denied 
when  his  creditors  called.  Several  creditors  called,  and  A.  saw 
them,  and  upon  their  asking  for  money  he  pretended  to  go  out  to 
get  it,  and  lefl  his  house  under  that  pretence,  but  did  not  return 
m  the  course  of  the  evening.  It  was  proved  that  during  his  absence 
he  went  either  to  the  billiard  table  or  a  tavern.  Lord  Kenyan^ 
C.  J.,  was  of  opinion  that  these  were  acts  of  bankruptcy,  as  absenting 
himself  for  the  purpose  of  delaying  his  creditors  (tr).  Where  a 
trader,  upon  being  arrested  for  a  debt  exceeding  100/.,  escaped  from 
the  officer,  and  fled  into  the  house  of  another,  and  was  pursued  by 
the  officer,  and  inquired  for  at  the  house,  but  was  denied  and  the 
door  kept  fast,  and  whilst  he  remained  there  declared  that  he  did 
it  for  fear  of  other  creditors :  and,  when  it  was  dark,  returned  home 
to  his  own  house,  and  gave  directions  to  deny  him  to  any  one  that 
called,  and  continued  nearly  a  month  in  his  bed-chamber ;  it  was 
holden,  that  this  constituted  one  or  more  acts  of  bankruptcy,  under 
the  words  ^'  beginning  to  keep  house,"  or  ^^  otherwise  absenting 
himself^  {x).  A  trader  having  a  counting-house  (y)  (the  only  place 
in  which  he  carried  on  business)  in  town,  and  a  dwelling-house  in 
the  country,  departed  from  his  counting-house,  to  which  he  never 
afterwards  returned,  taking  his  books  with  him,  and  slept  at  his 
dwelling-house  a  few  nights,  after  which  he  finally  quitted  that  also ; 
it  was  hplden,  that  the  trader,  having  departed  from  his  counting- 
house  without  any  intention  of  returning,  began  to  absent  himsdf 
from  the  time  of  such  departure,  within  the  meaning  of  this  clause, 
and  thereby  committed  an  act  of  bankruptcy  at  that  time.     If  a 

(0  Fi9h$r  ▼.  Boucher t  10  B.  &  C.  705.  (ip)  Bigg  v.  Spooner,  2  Esp.  N.  P.  C. 

See  also  Keg,  Aeelgnee  qf  Sherwint  ▼•  65  i. 

Shaw,  8  Bin^h.  320.  (x)  Baylg  y.  Schofteld,  1  M.  5c  S.  338. 

(«)  Com.  Dig.  Bankrupt  (C.  1).  (y)  JudintY,  Da  CoeteM,  1  Bos.  &  Pol, 

(v)  Maglin  ▼.  Bgloe,  coram  Raymond^  N.  R.  234. 
C.  J.,  Str.  809. 
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trader  leave  his  house  in  order  to  avoid  his  creditors  (2),  it  will  be 
an  act  of  bankruptcy,  although  no  creditor  was  thereby  delayed. 
Where  a  trader  went  to  his  neighbour  and  told  him  that  he  ex- 
pected to  be  arrested,  and  while  he  remained  there  was  informed 
that  a  sheriff's  officer  was  going  towards  his  house,  upon  which  he 
concealed  himself  in  the  back  room,  and  desired  his  neighbour  to 
watch,  and  when  told  that  the  officer  had  gone  past  his  house  and 
had  left  the  street,  immediately  returned  home ;  held,  that  this  was 
an  act  of  bankruptcy  within  the  foregoing  words,  although  it  ap- 
peared that  not  only  no  creditor  was  delayed,  but  that  none  could 
possibly  be  delayed  (a).  So  where  a  newsvender  who  frequented 
the  Royal  Exchange  for  the  purpose  of  collecting  intelligence  for  a 
newspaper,  appointed  a  creditor  to  meet  him  on  the  Royal  Ex- 
change, and  afterwards  directed  a  friend,  if  the  creditor  inquired 
there  for  him,  to  say  he  was  not  there ;  held  (&),  that  this  was  an 
^*  otherwise  absenting  himself."  Gibbs^  C.  J.,  expressed  an  opi- 
nion in  this  case  that  the  words  ^^  otherwise  absenting  himseu^^ 
meant  an  absenting  himself  from  his  creditors,  not  from  any  par- 
ticular place. 

A  trader  left  at  his  house  a  message  for  a  creditor,  who  had  in 
his  absence  called  for  a  debt,  that  he  could  spare  no  money,  and 
would  not  pay  him  that  day,  and  would  go  out  of  the  way  and  not 
return  home  till  dinner-time.  It  was  nolden,  that  it  was  for  the 
jury  to  consider  whether  he  absented  himself  to  delay  a  creditor; 
and  this  evidence  warranted  their  conclusion  that  he  did  not  (c). 
So  where  he  absented  himself  from  his  house,  where  his  creditors 
were,  to  avoid  irritation  and  harsh  language  {d).  So  where  he 
went  to  London  to  procure  funds  («),  Tmereby  he  was  prevented 
from  keeping  an  appointment.  The  absenting  himself  must  be 
either  from  ms  place  of  abode  or  place  of  business,  or  from  some 
particular  creditor  (/),  or  from  some  place,  to  which. he  would 
otherwise  have  gone  (;),  but  from  fear  of  meeting  a  sheriff's  officer, 
and  being  arrested  at  the  suit  of  a  creditor. 


5    ''  Begin  to  keep  his  house" 

The  observation  which  has  been  made  on  the  act  of  departing 
the  realm  may  be  repeated  here,  mz.  that  the  beginning  to  keep 
house  with  intent  to '  delay  creditors,  will  constitute  an  act  of 
bankruptcy,  although  it  is  not  proved  that  a  creditor  was  in  fact 

(t)  Hammond  ▼.  Hmekt,  5  Esp.  N.  P.  (e)  Vinceitt  ▼.  Prater,  4  Taunt.  603. 

C.lS9,recogii\xedinJtobert§onr,LiddeUf  (d)  lb. 

Q.  R.  E.  48  Geo.  III.,  9  East,  487.  («}  JBjfp.  Laoender,  2  Mont.  &  Ayr.  11. 

(a)  Ckenowetk  t.  Hay,  1  M.  &  S.  676.  (/)  Bemateani  t.  Parebrother,  10  B. 
See  Boaek  t.  Or€at  fVettem  Railway  Co,,  &  C.  549. 

Q.  B.  H.  T.  1841,  Law  Journal,  N.  S.  89.  (^)  Robson  ▼.  Roili,  9  Bingh.  648. 

(b)  OiUingkam  t.  Lt^,  6  Taunt.  532. 

VOL.  I.  O 
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delayed.  The  intention  to  delay  creditors  must  be  found,  in  order 
to  complete  the  act  of  bankruptcy,  but  the  time  during  which  the 
debtor  has  kept  house  is  immaterial,  whether  it  be  an  hour  or 
a  day  (A). 

The  usual  evidence  of  this  act  is  a  denial  to  a  creditor,  who  calls 
for  money.  "  A  denial  by  order  of  a  trader  to  a  creditor  is  not  of 
itself  an  act  of  bankruptcy,  but  only  evidence  of  it,  and  therefore 
may  be  explained.  If  a  man  is  sick,  or  if  a  man  lives  three 
days  in  business,  and  the  rest  of  the  week  in  the  country, 
this  explains  a  denial  at  any  other  house  or  lodging  at  any 
other  part  of  the  town,  saying,  'Go  to  the  shop.'  On  the 
other  hand,  it  is  not  necessary,  in  order  to  constitute  a  denial 
an  act  of  bankruptcy,  that  the  bankrupt  should  have  given  orders 
to  deny  any  particular  person  by  name :  if  he  gives  orders  to  be 
denied  to  every  hody^  it  includes  creditors,  ana  is  a  keeping  the 
house  within  the  meaning  of  the  statute'^  (t).  "Although  an 
authorized  denial  to  a  creditor,  requiring  to  see  his  debtor,  is  the 
most  usual  and  familiar  evidence  of  beginning  to  keep  house  within 
the  meaning  of  the  statute,  it  is  not  the  only  (J  )  evidence  by  which 
this  may  be  proved.  If  a  trader  has  no  servant,  the  act  cannot 
be  evinced  through  such  a  medium.  In  that  case,  if  he  shuts 
himself  up  in  his  house,  debarring  all  access  to  it,  whereby  his 
creditors  are  delayed,  an  act  of  bankruptcy  is  established,  by 
proof  of  his  having  done  so.  The  keeping  house,  in  the  statute, 
does  not  apply  to  the  dwelling-house  only  of  the  party  ;  hence  (A) 
closing  the  door  and  shutters  of  a  bank,  although  the  banker  was 
not  domiciled  there,  is  a  '  beginning  to  keep  house.'  And,  gene- 
rally, if  a  trader  secludes  himself  in  his  house  to  avoid  the  fair 
importunity  of  his  creditors,  who  are  thus  deprived  of  the  means  of 
communicating  with  him,  he  begins  to  keep  house  within  the  mean- 
ing of  the  legislature,  and  commits  an  act  of  bankruptcy  (/)." 
''  The  denial  of  the  party  must  be  with  an  intent  to  delay  creditors ; 
therefore  being  denied,  when  sick  in  bed,  or  engaged  in  company, 
will  not  be  an  act  of  bankruptcy.'"  Bull.  N.  P.  39,  40.  So  where 
a  trader  desired  not  to  be  disturbed  at  liis  dinner,  denial  by  his 
servant  to  a  creditor  was  holden  not  an  act  of  bankruptcy  (nt). 

In  a  case  where  it  appeared  that  the  creditor,  to  whom  the 
denial  was  supposed  to  have  been  given  by  the  plaintiff's  clerk^  had 
only  demanded  payment  of  a  debt,  but  had  not  asked  to  see  the 
plaintiff  personally,  and  that  the  clerk,  supposed  to  give  the  denial, 
nad  no  specific  directions  for  giving  it,  it  was  holden,  that  such 

(A)  Agreed  in  Heylor  t.  Hallf  Palmer,  (k)  Cumminff  y.  Bat/y,  6  Bingh.  363. 

325.  (/)  Per  Lord  Ellenborough,  C.  J.,  in 

(t)  Per   Lord    Matufield,    C.  J.,    in  Dudley  v.  Vauphtm,  1  Campb.  272.    See 

Round  ▼.  Hope  and  Byde,  Co.  B.  L.  5th  Bayly  ▼.  Sehofieldj  1  M.  &  S.  338,  and 

edit.  p.  94.  ante,  p.  192. 

(J)  Per  lAttledale,  J.,  S.  P. ;  FUher  v.  {m)  Smith  v.  Currie,  3  Campb.  349. 
Boucher,  10  B.  &  C.  713. 
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denial  did  not  amount  to  an  act  of  bankruptcy  (n).  A  person 
carrying  on  business  at  Warwick,  came  occasionally  to  London,  to 
make  purchases  for  his  trade,  and,  while  in  London,  was  frequently 
at  the  counting-house  of  C,  with  whom  he  dealt,  and  where  other 
persons  were  in  the  habit  of  calling  upon  him :  it  was  holden,  that 
desiring  G.  to  deny  him  to  a  creator,  whom  he  expected  to  call, 
and  concealing  himself  in  C.'s  house  when  the  creditor  called,  was 
an  act  of  bankruptcy.  Curteis  v.  Willes^  1  Ry.  &  Moo.  58.  In 
Dickinson  v.  Foord^  Barnes,  160,  it  was  holden,  that  keeping 
house  with  intent  to  delay  creditors,  without  an  actual  denial,  was 
sufficient ;  but  in  Garret  v.  Mouky  5  T.  R.  575,  a  different  rule 
was  laid  down,  viz.  that  there  must  be  an  actual  denial  to  a 
creditor,  with  intent  to  delay  him ;  and  Lord  Kenyan^  C.  J.,  said, 
that  on  trials  in  cases  of  this  kind,  the  question  had  always  been 
asked,  whether  or  not  the  debtor  was  denied  tp  the  creditor.  So 
in  Hawkes  v.  Saunders^  Co.  B.  L.  5th  edit.  p.  79,  it  was  holden, 
that  an  order  to  be  denied,  without  an  actual  denial,  was  not 
sufficient  (8).  There  is  no  authority  to  show  that  a  mere  direction 
given  by  a  trader  to  his  servant  to  deny  him  to  his  creditors 
generally,  or  to  any  particular  creditor  by  name,  not  followed  up  by 
an  actual  denial,  or  by  any  other  act  which  is  evidence  of  an  actual 
beginning  to  keep  house,  is  an  act  of  bankruptcy.  Hence  where  a 
trader  under  apprehension  of  arrest,  gave  directions  to  his  servant 
to  deny  him,  in  case  A.,  a  sheriff  ^s  officer,  called ;  it  was  holden  (o), 
that  the  sheriff's  officer  not  having  called,  this  of  itself  was  not  any 
evidence  of  a  beginning  to  keep  house.  But  if  the  trader  gives  a 
general  order  to  be  denied,  and  is  denied  to  a  creditor,  it  is 
sufficient  (p),  although  the  object  of  the  trader  was  to  be  denied 
to  another  creditor,  and  not  to  the  person  who  called.  The  denial 
must  be  to  a  creditor  who  has  a  debt  due  to  demand  (^)  ;  a 
denial  to  the  holder  of  a  security  payable  at  a  future  day,  will  not 
be  sufficient,  although  the  security  be  such  as  might  by  stat. 
7  Oeo.  I.  c.  81,  s.  1,  2,  have  been  proved  under  the  commission. 
But  denial  to  the  holder  of  a  bill,  on  the  morning  of  the  day  on 
which  it  becomes  due,  is  sufficient.  A.  being  m  bad  circum- 
stances (r)  on  the  evening  of  the  seventh  of  January,  expressed  his 
fears  to  his  clerk  that  he  should  not  be  able  to  pay  a  bill  which  would 

(Ji)  Dudley   t.    Vaughan,   1    Campb.  (p)  Mueklow  y.  May^  1  Tannt.  479. 

271.     See  Key  ▼.  Shaw,  8  Bingh.  320.  (q)  Exp.  Levi,  7  Yin.  Abr.  61,  pi.  14. 

(o)  FUher  v.   Boucher,   10   B.   &  C.  (r)  Colkett  ▼.  Freenum,  2  T.  R.  59. 
705. 


(8)  S.  P.  Per  Ue,  C.  J.,  in  Jackman  v.  Nightingale^  Bull.  N.  P.  40, 
and  that  therefore  it  was  necessary  to  prove  that  the  person  dented  was 
a  creditor.  Lord  Camden^  C.  J.,  held,  that  being  denied  to  one  who 
came  on  behalf  of  a  creditor  was  not  sufficient.     Green's  B.  L.  39. 

o  2 
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become  payable  the  next  day,  and  desired  him  to  come  earlier 
than  usual  the  next  morning,  and  be  in  the  way,  and  in  ca4se 
the  holder  of  that  bill  should  inquire  for  him,  to  deny  him. 
The  holder  of  the  bill  called  the  next  morning  before  nine  o'clock, 
and  presented  the.  bill  for  payment,  when  the  clerk  said  that  his 
master  was  not  at  home.  In  the  course  of  the  day,  A.  appeared  in 
public,  and  before  five  o'clock  in  the  evening  paid  the  bill.  The 
judge  directed  the  jury  to  find  for  the  plaintiff,  conceiving  that  the 
act  of  bankruptcy  was  complete  bv  the  denial  of  a  creditor  with 
intent  to  delay  him.  Several  of  the  jury  suggested,  that,  by  the 
practice  of  merchants,  the  payer  of  the  bill  has  the  whole  of  the 
day  on  which  it  becomes  due,  till  five  o'clock,  to  pay  it  in.  How- 
ever, upon  the  judge  s  repeating  to  them  his  opinion,  the  jury 
found  for  the  plaintiff.  A  motion  was  made  for  a  new  trial  on  the 
ground  suggested  by  the  jury ;  and  a  question  was  raised,  whether 
the  bill-holder  comd  be  considered  as  a  creditor  until  after  the 
expiration  of  the  time  which,  by  the  custom,  the  paver  had  to 
discharge  it  in ;  and  it  was  contended  also,  that  the  creditor  in  this 
case,  supposing  him  to  be  one  then,  could  not  be  said  to  have  been 
delayed,  as  he  had  been  punctually  paid  in  due  time,  and  could  not 
have  protested  the  bill  tiU  after  five  o'clock.  But  the  court, 
approving  the  direction  of  the  judge,  refused  to  grant  a  rule. 


6.  Suffer  himself  to  he  arrested  for  any  debt  not  due. 
See  stat.  13  Eliz.  c.  7,  s.  1,  and  stat.  1  Jac.  I.  c.  15,  s.  2. 

7.   Yield  himself  to  prison. 

B.  was  arrested  for  28Z.,  and  although  he  had  money  sufficient  to 
pay  the  debt,  yet  chose  rather  to  go  to  prison,  in  order,  as  he 
declared,  to  force  his  creditors  to  come  to  a  composition.  Lord 
Talbot^  C.,  held  this  to  be  an  act  of  bankruptcy ;  but  observed,  that 
if  there  had  not  been  an  intention  to  delay  creditors,  yielding  him- 
self to  prison  would  not  constitute  an  act  of  bankruptcy  (s), 

8.  Suffer  himself  to  be  outlawed. 

An  outlawry  in  Ireland  does  not  make  one  a  bankrupt ;  nor  out- 
lawry here,  unless  it  be  with  intent  to  defraud  creditors.  Com. 
Dig.  Bankrupt,  C.  4. 

(«)  Em  parte  Barton,  7  Yin.  Abr.  tit.  Cred.  and  Bankr.  61,  62,  pi.  15. 
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9.  Procure  himself  to  he  arrested^  or  his  goods ^  moneys  or  chattels,  to 
be  attached f  sequestered^  or  taken  in  execution. 

See  stat.  1  Jac.  I.  c.  15,  s.  %  and  Clavey  v.  Hayley^  Cowp.  428. 


10,  1  ly  12.  Make,  or  cause  to  be  made,  either  within  this  realm  or  else- 
where, any  fraudulent  grant  or  conveyance  of  any  of  his  lands,  tene- 
ments, goods,  or  chattels,  or  make  any  fraudulent  surrender  of  his 
copyhold  lands  or  tenements,  or  make  any  fraudulent  gift,  delivery, 
or  transfer  of  any  of  his  goods  or  chattels  (9). 

If  a  trader,  in  contemplation  of  bankruptcy,  in  order  to  pay  even 
a  just  and  bond  fide  creditor,  or  one  who,  by  possibility,  may  become 
a  creditor  (viz.  a  surety  (i) ),  assigns  by  deed  all  (u),  or  even  a 
part  (10)  of  his  effects  to  such  creditor,  the  deed  is  fraudulent,  and 
consequently  an  act  of  bankruptcy  within  the  meaning  of  this 
clause  (v).  And  the  same  rule  holcb  if  the  assignment  be  to  some 
creditors,  but  in  total  exclusion  of  others.  If  all  the  creditors  do 
not  concur,  the  deed  is  fraudulent  and  an  act  of  bankruptcy  (to). 
Hence  where  a  conveyance  by  deed  was  made  by  A.,  a  tiader  (x), 
of  all  his  effects,  as  a  security  to  B.,  who  had  agreed  to  become 
A.'s  banker,  and  to  answer  ms  drafts,  for  the  purpose  of  enabling 
him  to  carry  on  his  trade,  subject  to  a  defeasance  on  his  paying 
such  sums  as  B.  might  advance,  with  a  covenant  that  on  failure  in 
the  performance  of  the  conditions,  B.  should  take  possession  of  the 
effects ;  the  conveyance  was  holden  to  be  fraudulent,  and  an  act  of 
bankruptcy,  although  the  transaction,  as  between  the  parties,  was 
fair,  and  for  a  ffood  and  valuable  consideration ;  1st,  on  the  ground 
of  A.'^s  remaimng  in  possession  (11)  after  the  execution  of  the  deed, 
and  thereby  obtaining  a  false  credit ;  and  2ndly,  on  the  ground  of 

(0  HaueU  t.  Simpson,  Doug.  88,  n.  MttnsfiM,m  1  Bnrr.  477 ;  Kettle  ▼.  Ham- 

(«)  Worseley  ▼.  Demattos,  1  Barr.  467 ;  mond,  Middlesex  Sittings  after  H.  7  Geo. 

2  Kenyon,  218,  8.  C.  i  Wilwn  t.  Day,  2  III.,  Boll.  N.  P.  40. 

Barr.  827.  (w)  Bckhardt  ▼.  Wiiton,  8  T.  R.  140. 

(v)  Bat  parte  Foord,    dted  bj  Lord  («)  WorseUy  y.  Demattos,  1  Burr.  467. 


(9)  A  bill  of  exchange  is  a  chattel,  within  the  meaning  of  these  words, 
the  fraudulent  delivery  or  transfer  of  which  will  constitute  an  act  of  bank- 
ruptcy. Cumming  y.  Baily,  6  Bingh.  363.  See  Lord  Tenterden^s  com« 
ment  on  this  clause  in  Cook  v.  Caldecott,  M.  &  M.  525. 

(10)  The  language  of  the  old  statute  was,  conveyance  of  his  lands, 
Sic. ;  but  in  6  Geo.  IV.  c.  16,  the  words  are  *'  conveyance  of  any  of  his 
lands,"  drc. 

(11)  The  circumstance  of  the  assignee  of  the  effects  not  taking  posses- 
sion is  only  evidence  of  fraud,  and  consequently  may  be  explainedv  Per 
Lord  Mansfield,  C.  J.,  1  Burr.  484. 


^    I 
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an  undue  preference  having  been  given  by  the  deed  to  B.,  contrary 
to  the  spirit  of  the  bankrupt  laws,  which  anxiously  provide  for  an 
equal  distribution  of  the  estate  of  the  bankrupt  among  all  his 
creditors  (12).  So  where  a  trader,  being  in  distressed  circum- 
stances (y),  executed  a  deed  of  assignment  of  all  his  estate  to  OTie 
of  his  creditors,  purporting  to  be  a  security  for  an  unliquidated 
sum,  without  delivering  any  kind  of  possession,  except  giving  a 
letter  of  attorney  to  his  own  clerk,  (who  had  before  this  transaction 
managed  his  affitirs,)  to  collect  debts,  &c.,  the  assignment  was 
holden  fraudulent  on  the  ground  of  undue  preference,  and  there  not 
being  any  alteration  of  possession  (13).  A  trader,  finding  his  cir- 
cumstances on  the  decline  {z)y  executed  at  midnight  a  bill  of  sale  of 
all  his  goods  (with  the  exception  of  a  few  articles  to  the  amount  of 
about  lOOZ.)  to  some  favourite  creditors,  in  trust  to  pay  them  their 
full  debts,  leaving  other  debts  to  the  amount  of  900/.  unprovided 
for,  and  absconded  the  next  morning ;  the  deed  was  holden  fraudu- 
lent, for  the  interest  which  was  excepted  in  the  assignment  was  too 
minute  to  make  a  difference. 

In  order  to  render  an  assignment  of  a  trader's  effects  an  act  of 
bankruptcy,  it  must  be  shown  that  he  assigned  all  or  so  nearly  all 
his  effects,  as  to  put  it  out  of  his  power  to  carry  on  the  trade  (a). 
It  is  incumbent  on  the  party  who  sets  up  an  act  of  this  description, 
to  show  the  general  situation  of  the  property  to  have  been  such, 
that  insolvency  (b)  would  have  been  the  effect  of  the  transfer.  But 
where  a  trader  assigned  by  deed  aU  his  property  in  trust  for  the 
benefit  of  his  creditors,  it  was  holden  (c)  an  act  of  bankruptcy ;  for, 
per  Parke^  B.,  "  It  is  clearly  settled,  that  if  the  necessary  conse- 
quence of  a  man's  act  is  to  delay  his  creditors,  he  must  be  taken  to 
intend  it.  When  a  man  assigns  all  his  property,  and  puts  it  into  a 
different  course  of  distribution  from  what  the  bankrupt  laws  direct, 
he  commits  an  act  of  bankruptcy." 

The  circumstance  of  the  trader  being  at  the  time  of  the  convey- 


(v)  Wilson  y.  Day,  2  Burr.  827.  Cr.  M.  &  R.  447 ;  5  Tyrw.  136,  8,  C. 

(z)  Compton  y.  Bedford,  1  Bl.  R.  362,  (b)  Wedge  y.  Newlyn,  4  B.  &  Ad.  831. 

London  Sittings  after  H.  T.  1762,  Lord  (cj  Stewart  y.  Moody,  1  Cr.  M.  &  R. 

MoMfield,  C.  J.  777  ;  Siebert  y.  Spooner,  1  M.  &  W.  714  ; 

(a)  Per  Parie,  B.,  Carr  y.  Burdi$8,  1  1  Tyr.  &  Gr.  1075. 


(12)  The  principle  of  all  the  cases  is,  that  if  the  conveyance  to  a  parti- 
cular creditor  necessarily  prevents  the  property  of  the  trader  from  being 
distributed  as  the  law  requires  in  cases  of  bankruptcy,  that  is  itself  an  act 
of  bankruptcy.     Per  Le  BlanCy  J.,  in  Newton  v.  Chantler^  1  East,  145. 

(13)  It  is  observable  that  in  thb  and  in  the  preceding  case  the  deed 
was  valid  as  between  the  parties ;  which  circumstance  was  adverted  to  by 
Lord  Mansjieldy  in  Wilson  v.  Day^  where  he  said,  that  it  was  not  neces- 
sary that  the  deed  should  be  fraudulent  as  between  the  parties ;  it  waji 
sufficient  if  it  was  a  fraud  on  the  creditors  generally. 
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ance  under  arrest,  at  the  suit  of  the  creditor  to  whom  the  con- 
veyance is  made,  will  not  vary  the  case  (d).  Where  a  trader 
being  in  insolvent  circumstances  (e),  in  consideration  of  a  loan 
of  120/.  without  interest,  assigned  one-third  part  of  all  his  effects 
to  the  lender,  who  was  his  brother,  and  within  two  days  after  the 
execution  of  the  deed,  the  trader  absconded ;  it  was  holden,  that 
the  bill  of  sale  was  fraudulent,  on  the  ground  of  its  being  made  in 
contemplation  of  bankruptcy,  and  its  l)eing  partial  and  unjust  to 
other  creditors.  So  where  a  trader,  in  insolvent  circumstances  (/), 
having  an  act  of  bankruptcy  in  contemplation,  and  being  threatened 
with  an  attachment  for  non-payment  of  money  under  a  decree  of 
the  Court  of  Chancery,  voluntarily  by  deed  assigned  a  lease,  part 
of  his  estate,  to  three  of  his  creditors,  (one  of  whom  had  lent  him 
money,  and  the  others  had  indorsed  notes  for  him,)  as  a  security 
for  the  payment  of  these  debts,  and  then  in  trust  for  himself;  the 
deed  was  holden  an  act  of  bankruptcy,  1st,  As  a  fraud  upon  the 
creditor  under  the  decree,  who  might  have  claimed  the  benefit  of 
the  lease,  notwithstanding  the  assignment  was  for  a  valuable  con- 
sideration, on  the  authority  of  Twyne^s  case ;  and  2ndly,  As  being 
a  voluntary  preference  contrary  to  the  general  policy  of  the  bank- 
rupt laws.  Where  a  trader,  being  arrested  for  debt  by  one  cre- 
ditor {g)y  executed  a  bill  of  sale  to  another  creditor  (who  had  been 
induced  to  give  a  bond  for  his  appearance  at  the  return  of  the  writ) 
of  all  his  effects,  for  the  purpose  of  paying,  in  the  first  instance,  the 
debts  due  to  both  the  creditors,  and  alterwards  the  overplus,  if  any, 
to  himself;  and  the  creditor,  to  whom  the  bill  of  sale  was  executed, 
took  possession  of  the  effects  the  day  after  the  execution  of  the 
deed,  on  which  day  the  trader  committed  an  act  of  bankruptcv  by 
keeping  house ;  it  was  holden,  that  the  execution  of  the  bill  of  sale 
was  an  act  of  bankruptcy.  A  trader,  being  ur^ed  by  the  importunity 
of  a  creditor,  executed  a  conveyance  of  lands  m  trust  to  sell,  and  to 

Ea;^  such  creditor,  with  a  further  trust  to  pay  debts  to  certain  re- 
itives,  in  order  to  give  them  an  undue  preference  in  contemplation 
of  bankruptcy ;  it  was  holden,  that  the  deed  so  executed  was  an  act 
of  bankruptcy  (A)  ;  but  that  the  deed  was  valid  so  far  as  related  to 
the  protection  of  the  urgent  creditor.  By  stat.  7  Geo.  IV.  c.  57, 
s.  32,  ^^  if  any  prisoner  who  shall  file  his  petition  for  his  discharge 
under  that  act,  shall,  before  or  after  his  imprisonment,  being  m 
insolvent  circumstances,  voluntarily  assign  any  real  or  personal 

Sroperty  to  or  in  trust  for  any  creditor,  such  assignment  shall  be 
eemed  fraudulent  and  void  as  against  the  provisional  or  other 
assignee."    The  word  *'  voluntarily"  is  used  here  to  denote  either 

((St)  Newton  t.  Ch4mtt€r,  7  East,  138.  is  not  inierted,  b«caiiM  the  report  was 

(«)  Lmtom  ▼.  Barilet,  3  Wils.  47.  questioned  in  Haaeli  t.  Simpion,  Doug. 

(/)  Devon  ▼.  Watte,  Dong.  86.  91,  92,  n. 

{})  Butcher  y.  Baeto,  Doug.  294.  'See  (h)  Morgan  t.  Horeemanf^  Taunt.  241. 
also  Law  ▼.  Skinner,  2  Bl.  R.  996,  which 
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an  assignment  made  without  such  valuable  consideration  as  is  suffi- 
cient to  induce  a  party  acting  reaUy  and  band  fide  under  the  in- 
fluence of  such  consideration,  or  an  assignment  made  in  favour  of  a 
particular  creditor  spontaneously,  and  without  any  pressure  on  his 
part,  to  obtain  it.  Hence  where  A.,  being  distrained  on  for  rent 
arrear,  applied  to  one  creditor  to  advance  him  money,  who  refused 
unless  upon  security,  whereupon  A.  assigned  to  him  ail  his  personal 
estate  in  trust  to  pay  him  and  other  creditors  :  it  was  holden  not  a 
voluntary  conveyance  within  7  Geo.  IV.  c.  67,  s.  32.  Amell  v. 
Bean,  8  Bingh.  87.     See  Waintoright  v.  Clementy  4  M.  &  W.  385. 

A  trader,  knowing  himself  to  be  in  insolvent  circumstances  (i), 
and  being  under  arrest  in  execution,  at  the  suit  of  a  creditor,  exe- 
cuted a  bill  of  sale  of  all  his  goods  to  the  creditor,  for  the  puipose 
of  paying  his  debt,  with  a  reservation  of  the  surplus  to  himself;  it 
was  holden,  that  this  assignment,  although  executed  under  the  com- 
pulsion of  an  arrest,  was  fraudulent,  and  an  act  of  bankruptcy ;  the 
necessary  consequence  of  the  deed  being  to  prevent  the  b^krupt 
from  carrying  on  trade,  and  thereby  operating  as  an  injury  to  the 
other  creditors.  But  a  sale  by  a  trader  of  his  whole  stock,  with 
intent  to  abscond  and  carry  off  the  purchase  money  to  a  bond  fide 
purchaser  who  pays  the  fair  price  of  it,  in  ignorance  (j)  of  any 
fraudulent  intention  of  the  seller,  is  not  an  act  of  bankruptcy.  So 
where  goods  were  sold  by  the  defendant  as  agent  of  B.,  in  contem- 
plation of  B.'s  bankruptcy,  for  the  purpose  of  raising  money  for  the 
benefit  of  the  defendant  and  B.  The  defendant  was  employed  to 
procure  purchasers,  the  goods  remaining  in  the  possession  of  U.  till 
delivered  to  the  purchaser ;  it  was  holden  (A),  that  such  sale  was 
not  an  act  of  bankruptcy  by  B.,  upon  the  ground  that  there  was  not 
a  delivery  of  any  goods  to  the  defendant,  and  so  far  as  the  Question 
turned  upon  a  fraudulent  sale,  there  was  not  any  sale  which  was 
fraudulent  on  the  part  of  the  buyers.  So  a  deed,  by  which  F.,  one 
of  two  traders  in  partnership,  conveyed  his  separate  estate  to  trus- 
tees, for  the  joint  creditors  of  both,  the  joint  creditors  agreeing 
that  the  traders  should  continue  in  possession  of  their  stock,  and 
carry  on  their  business  with  a  view  to  retrieve  themselves ;  and 
that  upon  their  paying  45.  6d,  in  the  pound  bv  certain  instalments, 
they  should  receive  a  general  release ;  it  was  holden  (Q,  that  it  was 
not  an  act  of  bankruptcy ;  and  that  it  was  properly  left  to  the  jury  to 
say,  whether  the  deed  was  executed  band  fide  to  enable  the  traders 
to  retrieve  themselves,  or  was  executed  by  F.  with  intent  to  defraud 
his  separate  creditoiT 


(0  Newton  ▼.  ChmUler,  7  East,  138.  (k)  Norwood  ▼.  BartUti,  6  Bingh.  N. 

(j)  Baxter  t.  Pritehard,    1  A.  &  E.  C.  61 ,  recogninng  Baxter  t.  Pritehard, 

456  ;  3  Nev.  &  M.  638 ;  Rote  v.  Haycock,  and  Rote  t.  Hagcoei,  ubi  sup. 

1  A.  &  E.  460,  n. ;  3  Ner.  &  M.  644,  n.,  (I)  Abbott  ▼.  Bwrbage,  2  Bingh.  N.  C. 

S.  P.  444. 
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It  must  be  observed,  that  it  is  not  competent  to  those  persons 
who  have  signed  the  fraudulent  deed  (Z),  or  to  those  who,  without 
executing,  l^ve  assented  to  the  deed  (m),  and  are  privies  to  the 
transaction,  to  set  it  up  as  an  act  of  bankruptcy.  A  commission 
was  sued  out  on  the  petition  of  A.  B.,  founded  on  an  act  of  bank- 
ruptcy in  December,  and  it  appeared,  that  in  the  preceding  October, 
the  bankrupt,  by  a  deed  to  which  A.  B.  was  a  party,  assigned  all 
his  property :  it  washolden  (n),  that  the  assignees  (althou^  A.  B. 
was  not  one  of  them)  could  not  avail  themselves  of  this  deed  as  an 
act  of  bankruptcy  in  order  to  recover  money  subsequently  paid  by 
the  bankrupt,  inasmuch  as  the  creditors  represented  by  the  as- 
signeee  deiWed  aJl  their  rights  under  the  oommiasioa  from  the 
petitioning  creditor,  who  was  a  party  to  the  deed.  But  where  a 
commission  of  bankruptcy  was  sued  out  on  a  fraudulent  deed,  upon 
the  petition  of  a  creditor  who  had  not  concurred  in  such  deed,  out 
who  was  chosen  assignee,  together  with  other  creditors  who  had 
concurred  and  were  privy  to  the  fraud  (o) ;  it  was  holden,  that  it 
was  not  any  objection  to  an  action  brought  by  them  as  assignees 
for  the  recovery  of  part  of  the  bankrupt's  estate,  that  some  of  the 
assignees  had  concurred  in  the  frauaulent  deed,  the  petitioning 
crecutor  not  having  so  concurred.  An  assignment  by  bankers, 
(then  in  fuling  circumstances,  and  who  had  stopped  payment,)  of 
their  estate  and  effects  to  trustees  for  the  benefit  of  their  creditors, 
is  an  act  of  bankruptcy  (p),  although  the  assignment  be  made  merely 
for  the  purpose  of  mining  an  act  of  bankruptcy ;  the  trustees  not 
being  privy  to  the  purpose  for  which  the  deed  was  made.  The 
reader  should  be  reminded  that  the  statute  1  &  2  Will.  4,  c.  56, 
s.  42,  (antey  p.  186,)  applies  to  concerted  commissions^  &c.  only, 
and  does  not  mclude  (q)  concerted  acts  of  bankruptcy. 

A.  having  contracted  with  a  canal  company  to  build  works  on  the 
canal  (r)  as  their  engineer,  purchased,  with  money  advanced  by  the 
company,  timber  and  other  articles  for  that  purpose,  which  were 
deposited  on  the  premises  of  the  company.  Being  considerably 
indebted,  he  borrowed  of  the  company  a  further  sum  of  money  to 
pay  his  creditors  the  full  amount  of  their  debts,  and  as  a  security 
executed  a  bill  of  sale  of  his  effects,  which  were  then  lying  on  the 
premises  of  the  company,  and  delivered  them  by  the  delivery  of  a 
copper  halfpenny.  It  was  insisted,  that  the  bill  of  sale  was  frau- 
dulent, because  the  possession  remained,  to  aU  appearance,  the 
same  after  as  before  the  conveyance,  and  the  bankrupt  continued 

(0  Baa^ord  t.  Baron^  2  T.  R.  594,  n.,  last  was  the  case  of  a  petitioning  cre- 

dted  bj  Bldon,  C,  B*p.  Barcowrt,  2  Bose,  ditor. 

213.    See  also  Proittr  y.  Smith,  Holt's  (n)  Topt  ▼.  Hockin,  7  B.  &  C.  101. 

N.  P.  C.  442,  and  Exp,  Oane,  Mont.  &  (o)  Tigfpenden  t.  Bwrffen,  4  East,  230; 

M*Arth.  399.  Jaekwn  t.  Irtin,  2  Campb.  49. 

(m)  Hieki  v.  Burfitt,  Winton  Lent  Ass.  (p)  Sinqnon  ▼.  Sike»,  6  M.  &  S.  295. 

1812,  per  CA4Mi^r«,  J.,  4  Campb.  235,  n. ;  (q)  MtanhaU  t.  Barkwortk,  4  B.  &  Ad. 

Back  ▼.  Gooeh,  ib.  232;    Oibb$,  C.  J.,  508  ;  mUe,  p.  186. 
S.  P.  1  Holt's  N.  P.  C.  13,  8.  C.    This  (r)  ManioH  ▼.  Moore,  7  T.  R.  67. 
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to  gain  a  false  credit  as  the  owner  of  the  goods ;  but  the  court  held, 
that  possession  of  the  goods  having  been  delivered  to  the  company 
at  the  time  of  the  execution  of  the  bill  of  sale,  as  far  as  possession 
under  these  circumstances  could  be  given,  the  deed  was  not  frau- 
dulent. The  statute  does  not  require  that  the  conveyance  should 
be  made  in  conten^lation  of  bankruptcy ;  it  is  sufficient  if  it  be 
made  voluntarily,  in  order  to  give  a  preference  to  particular  cre- 
ditors, to  the  prejudice  of  general  creditors  (s).  Formerly,  the  act 
of  bankruptcy  drew  the  Ime  of  separation  between  that  property 
which  might  be  disposed  of  by  the  bankrupt,  and  that  which  was 
vested  in  the  assignees;  afterwards  it  was  established,  that  if  a 
trader,  in  contemplation  of  bankruptcy,  make  a  voluntuy  disposi- 
tion of  his  property,  with  a  view  to  give  a  preference  to  a  particular 
creditor,  such  disposition  is  void.  This  doctrine  of  voluntary  pre- 
ference was  not  distinctly  laid  down  until  the  case  of  Harman^ 
Assignee  of  Fordyce  v.  Fisher,  in  1774,  Cowp.  117  (t).  It  was 
there  stat^  in  terms  for  the  first  time ;  and  it  may  be  considered 
as  an  excrescence  on  the  bankrupt  laws  which  is  to  be  watched, 
and  not  extended  (u),  nor  to  be  acquiesced  in  unless  strictly  proved. 
The  cases  prior  to  Harman  v.  Fisher,  viz.  Alderson  v.  Templcy^ 
4t  Burr.  2235,  and  Martin  v.  Pewtress,  4  Burr.  2477,  were  cases  of 
gross  fraud.  The  case  of  Harman  v.  Fisher  was  this : — Fordyce, 
at  five  o'clock  in  the  morning,  just  going  to  commit  an  act  of  bank- 
ruptcy, ordered  his  servant  to  take  a  letter  containing  certain  bills 
to  a  creditor  in  discharge  of  a  debt,  and  in  the  letter  he  tells  the 
creditor  that  he  has  the  honour  to  show  him  that  preference  which 
he  conceives  is  certainly  his  due.  About  an  nour  afterwards, 
Fordyce  absconded  and  went  to  France.  This  was  holden  to  be 
void.  Lord  Mansfield^  C.  J.,  observing,  that  this  was  done  ^^  pur- 
suant to  no  contract ;  in  performance  of  no  obligation ;  in  no  course 
of  dealing ;  without  the  privity  of  the  creditor,  or  caJl  on  his  part 
for  the  money,  and  without  the  probability  of  the  notes  being  de- 
livered before  an  act  of  bankruptcy  was  committed."  Then  followed 
the  case  of  Rust  v.  Cooper,  Cowp.  629,  where  it  was  expressly 
stated,  that  the  goods  were  delivered  in  contemplation  of  bankruptcy, 
and  in  order  to  give  the  defendant  a  preference.  But  even  there, 
Lord  Mansfield  says,  ^^  If  in  a  fair  course  of  business  a  man  pays  a 
creditor  wno  comes  to  be  paid,  notwithstanding  the  debtor's  know- 
ledge of  his  own  affairs,  or  his  intention  to  break,  yet,  being  a  fair 
transaction  in  the  course  of  business,  the  pa}mient  is  good ;  for  the 
preference  is  there  got  consequentially,  and  not  by  design."  So  if  a 
creditor  call  for  payment  before  the  intention  of  volunti^y  preference 


(«)  PuUing  t.  Tucker,  4  B.  &  A.  382,  May  14,  1739,  1  West.  C.T.  H.  648. 
cited  by  Patieion,  J.,  ai    in  point  in  («)  See  the  opinions  of  Porite,  J.,  and 

Boteherby  y.  LaneaBter,  1  A.  &  E.  79.  Paiteion,  J.,  in  Morgan  v.  Bnmdrett, 

(/)  See  also  the  remarks  of  Lord  Chan-  ^5  B.  &  Ad.  296,  7,  to  this  effect, 
cellor  Htwdwieke,  in  Unwin  t.  Oronenorf 
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can  be  accomplished  (v\  it  is  sufficient  to  take  the  case  out  of  the 
rule.  So  a  transfer  of  property  made  under  the  apprehension  of  a 
prosecution  for  forgery,  is  valid  (u?).  In  Poland  v.  Glyn,  2  D.  & 
R.  Slly  and  4  Bingh.  22,  n.,  Abbott^  C.  J.,  told  the  jury,  that  the 
object  of  the  bankrupt  law  being  to  divide  the  whole  of  the  bank- 
rupt's property  equally  amongst  nis  creditors,  if  a  tradesman  found 
himself  in  such  a  situation,  tibat  in  the  judgment  of  any  reasonable 
man  a  bankruptcy  was  inevitable,  no  voluntory  payment  by  him 
could  be  good.  The  jury  found  for  the  plaintifi^  the  assignee  of 
bankrupt ;  and  the  court  refused  to  disturb  the  verdict ;  Bayley^  J., 
observing,  that  it  is  a  rule,  that  if  a  person  be  in  such  a  situation, 
that  he  must  be  presumed  to  think  bankruptcy  probable,  then  if  he 
makes  a  payment  with  a  view  to  put  one  creator  in  a  better  situ- 
ation than  the  rest,  such  payment  cannot  be  supported.  But  see 
Flooh  v.  Jones^  4  Biiurh.  20,  and  Fidgeon  v.  Sharpe^  5  Taunt.  545 ; 
in  which  last  case,  Uibbs^  C.  J.,  says,  ''by  the  common  law,  he 
[a  trader]  may  pay  any  one :  the  general  effect  of  the  statutes  on 
the  subject  of  bankrupts,  is,  that  all  payments  made  before  bank- 
ruptcy are  legal  and  valid;  but  a  certam  class  of  cases  has  arisen,  in 
which  certain  payments  have  been  supposed  to  be  made  in  fraud  of 
the  bankrupt  laws,  and  are  therefore  fraudulent  and  void.  But  I 
find  in  all  tne  cases,  from  Fordyce^s  to  the  present,  the  fact  found, 
that  the  act  was  done  in  fraud  of  the  bankrupt  laws :  it  must  be  an 
act,  then,  not  only  that  in  effect  contravenes  the  bankrupt  laws, 
but  it  must  be  done  with  intent  to  contravene  them,  and  in  con- 
templation of  bankrupting.  The  innocence  or  guilt  of  the  act  de- 
pends, then,  on  the  mind  of  him  who  did  it ;  and  it  cannot  be  in 
fraud  of  the  bankrupt  laws,  unless  the  actor  meant  it  should  be  so." 
And  in  the  concluding  part  of  the  same  opinion  the  G.  J.  Gibbs 
thus  observes :  ''  The  court  agree  with  Lord  MansiieldCs  doctrine  in 
Fordyce^s  case,  that  the  thine  must  be  intended  in  fraud  of  the 
bankrupt  laws.  The  contempMion  of  insolvency  is  one  step,  and 
affords  a  strong  presumption  towards  the  contemplation  of  bank- 
ruptcy, but  it  does  not  go  all  the  way." 

B.  a  bookseller  (x),  in  September,  1807,  applied  to  the  defendant, 
a  pawnbroker,  to  discount  three  bills  for  him,  which  he  had  drawn 
upon  G.  and  D.  The  defendant  save  him  cash  for  them,  but  soon 
after  becoming  suspicious  of  B.  s  credit^  he  asked  him,  whether 
they  were  not  accommodation  bills :  B.  answered  that  they  were. 
The  defendant  then  required  some  security  to  be  put  into  his 
hands,  in  case  the  bills  should  not  be  paid  when  they  became  due. 

(o)  Bayley  ▼.  Ballard,  1  Campb.  416.  Ass.  1819 ;  Hobroyd,  J.,  S.  P.     See  also 

Bat  see  Cook  ▼.  Sogen,  1  Bingh.  446,  and  Reed  and  othen  y.  Ay  ton,  1  Holt,  N.  P.  C. 

pottf  p.  205.  503,  and  Arbouin  y.  HanbuTy,  1  Holt, 

(uf)  De  Tartet  v.  Carroll,  1  Stark.  N.  N.  P.  C.  575,  S.  P. 

P.  C.  88 ;  Lord  Ellenborough,  C.  J.,  B.  R.  (or)  Crosby  v.  Crouch,  2  Campb.  166 ; 

M.  T.  56  Geo.  III.,  8.  C,  on  motion  for^  11  East,  25.6. 
N.  T. ;  Aikins  v.  Seaward,  Winton  Lent 
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In  consequence  of  this  application,  B.  at  different  times,  between 
November  and  February,  deposited  with  the  defendant  various 
parcels  of  books  to  the  vaJue  of  about  300/.  for  the  purpose  of  being 
sold  for  his  benefit,  if  the  bilk  should  not  be  duly  nonoured  by  the 
acceptors.  These  books  were  chiefly  brought  by  B.  in  a  hackney- 
coach  in  the  evening.  It  likewise  i4>peajred  that  he  had  com- 
pounded with  his  creditors  two  or  three  years  before,  which  circum- 
stance must  have  been  known  to  the  defendant  who  had  lent  him 
money  to  pay  the  stipulated  composition.  B.  conunitted  an  act  of 
bankruptcy  in  the  beginning  of  March,  and  the  conunission  was 
sued  out  against  him  on  the  17th  of  that  month ;  the  bills  then 
remaining  in  the  defendant's  hands  unsatisfied.  It  was  contended, 
on  the  part  of  the  plaintiffi,  that  the  defendant  had  unduly 
obtained  possession  of  the  books  by  a  voluntary  preference.  Lord 
JEUenhorough,  ^^  How  is  this  a  case  of  voluntary  preference !  The 
bankrupt  parted  with  the  books  upon  the  defendant's  importunity. 
The  bills  were  not  due,  but  the  bai^rupt  was  liable  upon  them,  and 
the  defendant  had  a  right  to  ask  for  further  security.  The  defendant 
had  not  a  right  of  action  when  the  books  were  deposited  with  him  ; 
but  the  bills  constituted  a  good  petitioning  creditors  debt,  and 
might  have  afibrded  him  the  means  of  compulsion.  Strictly,  only 
the  acts  of  a  trader  subsequent  to  his  bankruptcy  are  void.  Pre- 
cedent acts  supposed  to  be  in  contemplation  of  bankruptcy  have 
likewise  been  invalidated ;  but  this  is  an  excrescence  upon  the 
bankrupt  laws.  The  cases  upon  the  subject  have  gone  far  and  far 
enough^  and  I  am  not  disposed  to  rive  them  any  extension.  If  the 
debt  had  been  due  here,  the  preference  certainly  would  not  have 
been  fraudulent.  It  wants  voluntariness^  in  whidi  the  fraud  con- 
sists. The  consideration  upon  which  a  payment  made  to  an 
importunate  creditor  of  a  debt  actually  due  has  been  allowed  to  be 
valid,  has  not  been  that  he  might  resort  to  a  suit  to  enforce  pay- 
ment, but  that  his  demand  repels  the  presumption  that  the  bank- 
rupt upon  the  eve  of  bankruptcy  made  a  distinction  among  his 
creditors,  and  spontaneously  favoured  one  of  them  to  the  prejudice 
of  the  rest.  A  demand  of  fiirther  security  for  a  debt  not  yet  due 
has  the  same  effect ;  and  in  neither  case  is  there  any  fraud  upon 
the  bankrupt  laws,  on  which  ground  alone  transactions  previous  to 
bankruptcy  can  be  set  aside.''  Plaintiffii  nonsuited.  On  a  motion 
to  set  aside  the  nonsuit,  the  court  were  of  opinion,  that  the  deli- 
very of  the  soods  did  not  constitute  an  act  of  voluntary  preference, 
so  as  to  render  it  fraudulent  and  void ;  that  in  order  to  constitute 
such  voluntary  preference,  two  things  must  concur:  first,  that 
the  deUvery  should  be  voluntary  on  the  part  of  the  bankrupt,  and, 
secondly,  that  at  the  time  of  such  delivery,  there  should  be  a 
contemplation  of  bankruptcy.  In  the  present  case,  the  proposition 
for  giving  further  security  came  from  the  creditor,  and  not  from 
the  bankrupt.  Hartshorn  v.  Slodden^  2  Bos.  &  Pul.  582,  was 
cited  as  in  point ;  see  also  Smifk  v.  Payne^  6  T.  R.  152.     So 
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where  money  was  advanced  by  A.  to  B.  for  the  purpose  of  enabling 
B.  to  execute  an  order  for  the  E.  I.  Company  upon  an  agree- 
ment that  A.  should  receive  the  money  for  the  order,  and  repay 
himself,  and  A.  did  so  receive  it ;  this  was  holden  (v),  not  a  fniu- 
dulent  preference ;  although  A.  Imew  at  the  time  of  the  loan  that 
B.  was  insolvent.  But  in  a  mixed  case,  in  which  the  debtor  had  an 
object  in  favouring  the  particular  creditor,  but  in  which  the  creditor 
also,  before  he  knew  of  such  a  disposition  on  the  part  of  the  debtor, 
had  urged  and  importuned  him  for  payment ;  and  payment  was  ac- 
cordingly made ;  the  judge  left  it  to  the  jury  whether  the  payment  were 
made  in  contemplation  of  bankruptcy,  and  under  fear  of  compulsion, 
or  voluntarily :  and  the  jury  having  found  that  it  was  made  volun- 
tarily and  with  a  view  to  favour  the  particular  creditor,  the  court  {z) 
refused  to  disturb  the  verdict.  ^'  The^  proper  definition  (a)  of  a 
fraudulent  preference  is  a  voluntary  pi^erence  moving  from  the 
bankrupt  in  favour  of  a  particular  creditor  and  in  contemplation  of 
bankruptcy."  A  creditor  obtains  a  preference  in  contemplation  of 
an  intended  deed  of  composition,  which  would  be  fraudulent  against 
the  creditors  under  that  deed ;  the  composition  going  oif,  the  cre- 
ditor may  hold  his  securities  against  a  commission  of  bankruptcy 
subsequently  issued,  and  not  contemplated  at  the  time  of  the  pre- 
ference, nheelwright  v.  Jackson^  5  Taunt.  109.  It  will  be 
remarked,  that  this  statute,  for  the  first  time,  makes  a  fraudulent 
surrender  of  copyhold,  and  also  a  fraudulent  gift,  delivery,  or 
transfer  of  goods  or  chattels,  an  act  of  bankrupt<nr,  although  such 
ffift,  &c.  be  not  by  deed.  Under  stat.  1  Jac.  I.  c.  15,  s.  2,  a 
fraudulent  surrender  of  copyhold  was  not  an  act  of  bankruptcy,  not 
being  such  a  conveyance  as  would  defeat  or  delay  creditors,  not 
being  liable  either  to  a  fieri  facias  or  elegit.  ±lxp.  Cockshotty 
3  Bro.  Ch.  C.  602.  But  now  by  stat.  1  &  2  Vict.  c.  110,  s.  11, 
for  giving  judgment-creditors  more  effectual  remedies  against  the 
real  and  personal  estate  of  their  debtors,  the  sheriff  is  empowered 
to  deliver  execution  of  all  lands,  &c.,  including  lands  and  heredita- 
ments of  copvhold,  or  customary  tenure,  either  of  the  debtor  or  of 
any  person  who  holds  in  trust  for  the  debtor. 

By  stat.  6  Geo.  IV.  c.  16,  s.  4,  where  any  such  trader  shall, 
after  this  act  shaU  have  come  into  effect,  execute  any  conveyance 
or  assignment,  by  deed,  to  a  trustee  or  trustees,  of  all  his  estate 
and  effects  for  the  benefit  of  all  the  creditors  of  such  trader,  the 
execution  of  such  deed  shall  not  be  deemed  an  act  of  bankruptcy. 


M  Hunt  y.  Mortimer,  10  B.  &  C.  44.  a  trader  in  contemplation  of  bankniptcj, 

(jS  Cook  Y.  Rogertf  7  Bingh.  438.  most  show,  not  merely  that  the  trader 

(a)  Per   Parke,  J.,  Morgan  y.  Bnm-  was  insoWent,  or  knew  that  he  wai  in* 

drett,  2  Ney.  &  Man.  287  ;  5  B.  &  A.  folyent  when  it  waa  made,  but  also  that 

289,  8.  C.    A  partjwho  seeks  to  ayoid  a  he  then  contemplated  bankruptcy.    At^ 

payment  or  transfer  of  goods,  on  the  kineon  y.  BrindaU,  2  Bingh.  N.  C.  225. 

ground  that  it  was  Toluntarily  made  by  Sea  also  2  Bingh.  N.  C.  444. 
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unless  a  commission  issue  against  such  trader  within  six  calendar 
months  from  the  execution  thereof  bysuch  trader.  Provided  that 
such  deed  shall  be  executed  by  every  such  trustee  within  fifteen 
days  after  the  execution  thereof  by  the  said  trader,  and  that 
the  execution  by  such  trader  and  by  every  such  trustee  be  attested 
by  an  attorney  or  solicitor ;  and  that  notice  be  given  within  two 
months  after  the  execution  thereof  by  such  trader,  in  case  such 
trader  reside  in  London  or  within  forty  miles  thereof,  in  the 
London  Oazette,  and  also  in  two  London  daily  newspapers ;  and 
in  case  such  trader  does  not  reside  within  forty  miles  of  London, 
then  in  the  London  Gazette,  and  also  in  one  London  daily  news- 
paper, and  one  provincial  newspaper  published  near  to  such  trader's 
residence ;  and  such  notice  shall  contain  the  date  and  execution  of 
such  deed,  and  the  name  and  place  of  abode  of  every  such  trustee, 
and  of  such  attorney  or  solicitor. 

The  reader  should  be  reminded  that  all  the  preceding  acts  of 
bankruptcy  must  be  done  with  intent  to  defeat  or  delay  creditors, 
(see  Stat.  6  Greo.  IV.  c.  16,  s.  8,  ante^  p.  190,)  for  the  intent  is  the 
ingredient  which  the  acts  of  parliament  require  to  make  a  man  a 
bimkrupt.     Per  Lord  Hardwicke^  C,  in  Exp*  Hally  1  Atk.  201. 


13.  Lie  in  prison  far  twenty-one  days,     14.  Or  having  been  arrested, 

escape  out  of  custody. 

By  Stat.  6  Oeo.  IV.  c.  16,  b.  5,  if  any  such  trader,  having  been 
arrested,  or  conunitted  to  prison  for  debt,  or  on  any  attachment 
for  non-payment  of  money,  shall,  upon  such,  or  any  other  arrest 
or  commitment  for  debt  or  non-payment  of  money,  or  upon  any 
detention  for  debt  lie  in  prison  for  twenty-one  days,  or  having  been 
arrested,  or  conunitted  to  prison  for  any  other  cause,  shall  lie  in 
prison  for  twenty-one  days  after  any  detainer  for  debt  lodged  against 
him,  and  not  discharged,  or  having  been  arrested,  &c.,  wall  escape 
out  of  prison  or  custody,  eveir  suoi  trader  shall  be  deemed  to  have 
thereby  conmiitted  an  act  of  bankruptcy,  from  the  time  of  such 
arrest,  commitment,  or  detention,  provided  that  if  any  such  trader 
shall  be  in  prison  at  the  time  of  the  commencement  of  this  act,  he 
shall  not  be  deemed  to  have  conmiitted  an  act  of  bankruptcy,  by 
lying  in  prison,  until  he  shall  have  lain  in  prison  for  the  period  of 
two  months. 

13.  The  day  on  which  the  arrest  is  made  is  to  be  included  in  the 
reckoning  (b)  (14) ;  and  the  period,  which  under  stat.  21  Jac.  I. 

(3)  GUMmgtofn  y.  Rawli$u,  3  Eut,  407. 


(14)  In  Pellew  v.  Inhabitants  of  Wonford,  9  B.  &  C.  144,    Lord 
Tenterden,  C.  J.,  said,  that  one  rule  for  deciding  whether  a  particular 
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c.  19,  s.  2,  was  two  lunar  months,  is  now  twenty-one  days.  But, 
if  there  is  not  a  continuing  imprisonment  from  the  time  of  the 
arrest,  then  the  intention  of  the  legislature  appears  to  have  been 
that  the  time  should  run  only  from  the  time  of  the  party^s  going 
to  prison,  and  not  from  the  arrest.  Hence  where  a  trader  was 
arrested  for  debt  on  the  4th  of  November  (c),  but  allowed  to  go  at 
large  until  the  8th,  when  he  returned  into  custody,  and  being 
afterwards  moved  into  the  King's  Bench  prison,  lay  mere  upwards 
of  two  months,  it  was  holden,  that  the  act  of  bankruptcy  which 
he  thus  committed,  had  reference  only  to  the  8th,  when  he  returned 
into  custody,  and  not  to  the  4th,  when  the  original  arrest  took 
place.  So  where  a  trader,  being  arrested,  put  in  bail  (d),  and 
afterwards  surrendered  in  discharge  of  his  bail,  and  continued 
above  two  months  in  prison,  it  was  holden,  that  he  was  a  bankrupt 
only  from  the  time  of  surrender,  not  from  the  time  of  his  arrest.  But 
where  sham  bail  was  put  in  before  a  judge  (e)  as  a  means  to  get  the 
trader  turned  over  to  the  prison  of  the  court,  and  he  was  accordingly 
surrendered  and  sent  there,  it  was  holden,  that  the  imprisonment  was 
to  be  computed  from  the  arrest ;  there  being  an  unbroken  imprison- 
ment from  the  time  of  the  arrest,  and  the  bading  being  considered  as 
a  mere  form  to  turn  the  bankrupt  over  from  one  custody  to  another. 
A  trader  was  surrendered  in  discharge  of  his  bail  on  the  1st  of  June, 
1818,  between  six  and  eight  o'clock  in  the  evening.  On  the  same  day, 
between  one  and  two  o^clock  in  the  afternoon,  a  writ  of  fieri  facias  was 
delivered  to  the  defendants,  who,  by  their  officer,  entered  into  the 
premises  of  the  bankrupt  and  seized  the  goods ;  the  bankrupt  lay  in 
prison  more  than  two  months  afterwards.  It  was  insisted,  on  the 
part  of  the  plaintiff,  that  the  act  of  bankruptcy  having  been  com- 
mitted on  the  same  day  that  the  goods  were  taken  in  execution,  the 
plainti&  must  in  law  be  considered  as  having  the  property  of  the 
goods  vested  in  them  during  the  whole  of  the  d^,  because  there 
could  not  be  a  fraction  of  a  oa^.  But  Abbott^  C.  tf .,  thought  there 
might,  and  nonsuited  the  plamtifib ;  and  the  court  afterwards,  on 
motion  to  set  aside  the  nonsuit,  concurred  (/)  in  opinion  with  the 


(e)  Barnard   ▼.    Palmer,    1    Campb, 
509. 

{d)  Tribe  y.  Webber,  WiUet,  464. 

(e)  Rose  y.  Green,  1  Burr.  437,  stated 
more  hSijpoet,  p.  208. 

(/)  Thhmaa  and  another,  Aeeignees  of 
ffoulbrooke,  y.    Detangee  and  another, 
2  B.  &  A.   586.      See'  alio   Sadler  v. 
Leifh,  4  Campb.  197,  where  Lord  Bllen- 


borough,  C.  J.,  held,  that  when  the  ex- 
ecution and  act  of  bankruptcy  (a  denial 
to  a  creditor)  were  on  the  same  day,  it 
was  open  to  inquire  which  had  the 
priority;  and  in  Saundereon  ▼.  Gregg, 
3  Stark.  73,  S.  P.  per  Abbott,  C.  J. 
See  Letter  ▼.  Garland,  15  Ves.  jun.  248, 
Sir  W.  Grant,  M.  R. 


day  should  be  considered  as  excluded  or  included  was,  that  when  a  com- 
putation is  to  be  made  from  an  act  to  be  done  by  the  party,  the  day  of 
doing  the  act  shall  be  included,  but  not  otherwise.  See  Webb  y. 
Fairmaner,  3  M.  &  W.  473 ;   Young  v.  Higgon,  6  M.  &  W.  49. 
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chief  justice.  And  in  Chdson  v.  Sanctuary^  4  Ad.  &  Ell.  255, 
the  court  took  into  the  account  the  fraction  of  a  day,  in  com- 
puting the  two  months  specified  in  the  Slst  section.  The 
trading  (g)  must  be  before  the  imprisonment. 

Although  the  trader  is,  during  the  twenty-one  days,  in  a  pro- 

gressive  course  of  conmiitting  an  act  of  bankruptcy  (A),  yet  the  act  of 
ankruptcy  is  not  complete  until  the  expiration  of  the  twenty-one 
days,  ana  consequently  a  commission  cannot  regularly  issue  until 
that  time ;  for  in  order  to  obtain  it,  there  must  be  an  affidavit 
that  the  party  has  committed  an  act  of  bankruptcy.  The  property 
of  the  bankrupt  vests  in  the  assignees  by  relation  either  from  the 
time  of  the  arrest  (t)  or  the  going  to  prison,  as  the  case  may  be. 
A  sheriflTs  officer  having  arrested  a  defendant  (who  was  dan- 
gerously ill)  on  mesne  process  in  his  own  house,  left  him  there  in 
the  custody  of  a  follower,  not  named  in  the  warrant,  until  he  was 
recovered;  it  was  holden  (j),  that  this  was  such  a  legal  custody, 
that  if  the  imprisonment,  of  which  this  was  a  part,  were  continued 
for  two  months,  (now  twenty-one  days,)  it  would  constitute  an  act 
of  bankruptcy.  A  penalty  due  to  the  crown  for  smuggling  is  a 
debt  within  tnis  statute  (A). 


14.  Or  having  been  arrested,  shall  escape  out  of  custody, 

A.  having  been  arrested  for  debt  in  Kent,  on  the  Slst  of 
March  (/),  was,  on  the  6th  of  May  following,  brought  up  by  a 
haheas  corpttSy  in  order  to  be  turned  over:  on  the  road  to  the 
judges^  chajnbers,  A.  was  permitted  to  call  at  a  house  in  the  city  of 
liondon,  and  was  carried  thence  to  a  judge'^s  chamber  to  be  bailed, 
and  accordingly  was  bailed,  but  instantly  there  surrendered  by  his 
bail  in  discharge  of  themselves,  and  thereupon  committed  to  the 
King^s  Bench  prison,  where  he  lay  above  two  months.  It  was  ad- 
judged, that  this  passing  through  another  county,  by  the  permission 
of  the  sheriff,  was  not  an  escape  within  the  meaning  of  tms  act. 


15.  Filing  a  declaration  of  insolvency. 

By  stat.  6  Geo.  IV .  c.  16,  s.  6,  if  any  such  trader  shall  file  in  the 
office  of  the  secretary  of  bankrupts,  a  declaration  in  writing,  signed 
by  such  trader,  and  attested  bj  an  attorney,  that  he  is  insolvent  or 
unable  to  meet  his  engagements,  the  secretary  of  bankrupts,  or  his 
deputy,  shall  sign  a  memorandum  that  such  declaration  hath  been 

« 

(ff)  Exp.  Lynch,  Mont.  453.  164  ;  6  Taunt.  106. 

{h)  Gordon  v.  WUHnson,  8  T.  R.  507.  ik)  Cobb  ▼.  Symondt,  5  B.  &  A.  516  ; 

(i)  Kinff  ▼.  Leith,  2  T.  R.  141.  1  D.  &  R.  111. 

(j)  8teven$   ▼.  Jaekmm,    4    Campb.  (0  Ro$e  ▼.  Orem,  1  Barr.  437. 
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filed,  which  memorandum  shall  be  authority  for  the  printer  of  the 
London  Gazette  to  insert  an  advertisement  of  such  declaration; 
and  every  such  declaration,  after  such  advertisement,  shall  be  an 
act  of  bankruptcy  at  the  time  when  it  was  filed ;  but  no  commission 
shall  issue  thereupon,  unless  sued  out  within  two  calendar  months 
next  after  the  insertion  of  such  advertisement,  and  unless  such  ad- 
vertisement shall  have  been  inserted  in  the  Oazette  within  eight 
days  after  such  declaration  was  filed. 

The  docket  is  not  to  be  struck  before  four  days  in  London,  or 
before  eight  days  in  the  country,  after  the  insertion  of  the  advertise- 
ment ;  and  the  Oazette  is  evidence  of  the  declaration  having  been 
filed :  and  by  sect.  7,  such  declaration  having  been  concerted  or 
agreed  upon  between  the  bankrupt  and  any  creditor,  or  other  per- 
son, shall  not  invalidate  the  conmiission. 


16.  Paying  money  or  giving  security  to  the  persons  who 

struck  the  docket. 

By  stat.  6  Oeo.  IV.  c.  16,  s.  8,  if  any  such  trader  shall,  after 
docket  struck,  pay  to  the  person  or  persons  who  struck  the  same, 
or  any  of  them,  money,  or  give  or  deliver  to  any  such  person  any 
satisfaction  or  security  for  his  debt,  or  any  part  thereof,  whereby  such 
person  may  receive  more  in  the  pound  than  other  creditors,  such  pay- 
ment, gift,  delivery,  satisfaction,  or  security,  shall  be  an  act  of  bank- 
ruptcy ;  and  if  any  commission  shall  have  issued  upon  the  docket 
so  struck,  the  Lord  Chancellor  may  either  declare  such  commission 
to  be  valid,  and  direct  the  same  to  be  proceeded  in,  or  may  order 
it  to  be  superseded ;  and  a  new  commission  may  issue,  and  such 
commission  may  be  supported,  either  by  proof  of  such  last  men- 
tioned or  any  other  act  of  bankruptcy ;  and  every  person  so  receiv- 
ing such  money,  gift,  delivery,  satisfaction,  or  security  as  aforesaid, 
snail  forfeit  his  whole  debt,  and  also  repay  or  deliver  up  such 
money,  &c.,  or  the  full  value  thereof,  to  such  persons  as  the  com- 
missioners shall  appoint,  for  the  benefit  of  the  creditore.  See  Ex 
parte  Paxtan,  16  Ves.  468. 


17.  Creditor  filing  affidavit  of  debt. 

By  the  operation  of  the  law  for  abolishing  arrest  on  mesne  pro- 
cess in  civil  actions,  except  in  certain  cases,  some  of  the  preceding 
sections  and  the  decisions  dependent  thereon  will  admit  of  less 
frequent  application  than  formerly.  To  meet,  however,  the  present 
state  of  things,  that  statute,  (1  &  2  Vict.  c.  110,  which  as  to  all 
matters  not  otherwise  provided  for  came  into  operation  on  the  1st 
of  October,  1888,)  l^  sect.  8,  enacts,  that  if  any  single  creditor,  or 
any  two  j^  more  creditors  be^g  partners,  whose  debt  shall  amount 

VOL.  ^  p 
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to  100/.  or  upwards,  or  any  two  creditors  whose  debts  shaU  amount 
to  150/.  or  upwards,  or  any  three  or  more  creditors  whose  debts 
shall  amount  to  200/.  or  upwards,  of  any  trader  within  the  meaning 
of  the  laws  now  in  force  respecting  bankrupts,  shall  file  an  affidavit 
in  the  Court  of  Bankruptcy  that  such  debt  is  justly  due,  and  that 
such  debtor  as  he  or  they  verily  believe  is  such  trader  as  aforesaid, 
and  shall  cause  him  to  be  served  personally  with  a  copy  of  such 
affidavit,  and  with  a  notice  in  writing  requiring  immediate  payment 
of  such  debt ;  and  if  such  trader  shall  not,  within  twenty-one  days 
after  personal  service  of  such  affidavit  and  notice,  pay  such  debt,  or 
secure  or  compound  for  the  same,  to  the  satisfaction  of  such  cre- 
ditor, or  enter  into  a  bond,  in  such  sum  and  with  such  two  sufficient 
securities  as  a  commissioner  of  the  Court  of  Bankruptcy  shall 
approve  of,  to  pay  such  sum  as  shall  be  recovered  in  any  action 
which  shall  have  been  brought  for  the  recovery  of  the  same,  to- 
gether with  such  costs  as  shall  be  ^iven  in  the  43ame,  or  to  render 
himself  to  the  custody  of  the  gaoler  of  the  court  in  which  such 
action  shall  have  been  or  may  be  brought  according  to  the  practice 
of  such  court,  or  within  such  time  and  in  such  manner  as  the  said 
court  or  any  judge  thereof  shall  direct,  after  judgment  shaU  have 
been  recovered  in  such  action,  every  such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  on  the  twenty-second  day 
after  service  of  such  affidavit  or  affidavits  and  notice,  provided  a 
fiat  in  bankruptcy  shall  issue  against  such  trader  within  two  calen- 
dar months  (15)  from  the  filing  of  such  affidavit  or  affidavits,  but  not 
otherwise.  The  sureties  given  under  the  foregoing  section  may  dis- 
charge themselves  by  a  render  of  their  principal  after  verdict 
against  him,  and  before  judgment  (m). 


18.  Filing  petition  for  discharge  in  Insolvent  Court, 

By  stat.  1  &  2  Vict.  c.  110,  s.  39,  the  filing  of  the  petition  of 
every  person  in  actual  custody,  who  shall  be  subject  to  the  laws 
concerning  bankrupts,  and  who  shall  apply  by  petition  to  the  said 
court  for  his  discharge  from  custody,  according  to  this  act,  shall  be 
accounted  and  adjudged  an  act  of  bankruptcy  from  the  time  of 
filing  such  petition;  and  any  fiat  in  bankruptcy  issuing  against 
such  person,  and  under  which  he  shall  be  declared  bankrupt  before 
the  time  appointed  by  the  said  court,  and  advertised  in  the  Oazette, 

(m)  (hP9tim  ▼.  Coatei,  10  A.  &  E.  193. 


(15)  The  two  months  must  be  computed  as  inclusive  of  the  day  of 
filing :  where  the  affidavit  was  filed  on  the  27th  April,  and  the  fiat  did 
not  issue  till  the  27th-  June,  it  was  holden  to  be  too  late.  Ex  parte 
Whitby y  1  Mont.  &  C.  671 ;  4  Deac.  139. 
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for  such  prisoner  to  be  brought  up  to  be  dealt  with  according  to 
this  act,  or  at  any  time  within  two  calendar  months  from  the  time 
of  making  any  such  order  as  aforesaid,  shall  have  the  effect  of 
divesting  the  real  and  personal  estate  and  effects  of  such  person  out 
of  the  said  provisional  assignee :  Provided  always,  that  the  filing  of 
such  petition  shall  not  be  deemed  an  act  of  bankruptcy,  unless  such 
person  be  so  declared  bankrupt  before  the  time  so  advertised  as 
aforesaid,  or  within  two  calendar  months  as  aforesaid;  but  that 
every  such  order  shall  be  good  and  valid  notwithstanding  any  fiat  in 
bankruptcy  under  which  such  person  shall  be  declared  bankrupt 
after  the  time  so  advertised,  and  after  the  expiration  of  such  two 
calendar  months. 


Bankruptcy  of  persons  having  privilege  of  Parliament, 

By  Stat.  6  Geo.  IV.  c.  16,  s.  9,  if  any  such  trader  having  privi- 
lege of  parliament,  shall  commit  any  of  the  aforesaid  acts  oi  bank- 
ruptcy, a  commission  of  bankruptcy  ma^  issue  against  him,  but  he 
sh^Il  not  be  subject  to  be  arrested  or  imprisoned  during  the  time 
of  such  privilege,  except  in  cases  hereby  made  felony* 

By  sect.  10,  if  a  creditor  of  a  trader,  having  privilege  of  parlia- 
ment  to  the  amount  required  to  support  a  commission,  shall  file  an 
affidavit  in  any  court  of  record  at  Westminster,  that  such  debt  is 
due  to  him,  and  that  such  debtor  is,  as  he  verily  believes,  such 
trader,  and  shall  sue  out  of  the  same  court  a  summons  against  such 
trader,  and  serve  him  with  a  copy,  if  such  trader  shall  not,  within 
one  calendar  month  after  personal  service  of  such  summons,  pay, 
secure,  or  compound  for  such  debt  to  the  satisfaction  of  such  cre- 
ditor, or  enter  into  a  bond  in  such  sum,  and  with  two  sufficient 
sureties,  as  any^  of  the  judges  of  the  court  out  of  which  such 
summons  shall  issue  shall  J4)prove  of,  to  pay  such  sum  as  shall  be 
recovered  in  such  action,  together  with  costs,  and  within  one 
calendar  month  next  after  personal  service  of  such  summons  cause 
an  appearance  to  be  entered  to  such  action  in  the  proper  court 
in  wnich  the  same  shaU  have  been  brought,  every  such  trader 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy,  from  the 
time  of  the  service  of  such  summons,  and  any  creditor  or  creditors 
of  such  trader  to  such  amount  as  aforesaid  may  sue  out  a  commis- 
sion against  him,  and  proceed  thereon  in  like  manner  as  against 
other  bankrupts. 

By  sect.  11»  an  act  of  bankruptcy  will  be  committed  l^  traders 
having  privilege  of  parliament,  who  disobey  the  order  of  anv  court 
of  equity,  or  in  bankruptcy,  or  in  lunacy,  for  the  payment  of  money 
after  service  and  peremptory  day  fixed. 
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V.  Of  the  Petitioning  Creditor's  Debt. 

By  stat.  6  Geo.  IV.  c.  16,  s.  15,  no  commission  shall  be  issued, 
unless  the  single  debt  of  the  creditor,  or  of  two  or  more  persons 
being  partners  petitioning  for  the  same,  shall  amount  to  100/.  or 
upwards,  or  unless  the  debt  of  two  creditors  so  petitioning  shall 
amount  to  150Z.  or  upwards,  or  unless  the  debt  of  three  or  more 
creditors  so  petitionmg  shall  amount  to  200/.  or  upwards;  and 
every  person  who  has  given  credit  to  any  trader  upon  valuable  con- 
sideration for  any  sum  payable  at  a  certain  time,  which  time  shall 
not  have  arrived,  when  such  trader  committed  an  act  of  bank- 
i^ptcy,  may  so  petition  or  join  in  petitioning  as  aforesaid,  whether 
he  sliall  have  any  security  in  writing  or  otherwise  for  such  sum  or 
not.  A  second  commission  issued  against  a  trader  before  a  former 
has  been  disposed  of,  is  a  nullity  (n) ;  inasmuch  as  there  is  nothing 
upon  which  it  can  operate,  all  the  bankrupt's  property  being  vested 
in  the  assimees  under  the  first  commission.  So  a  third  commission 
issued  against  a  trader  who  has  not  paid  any  dividend  under  a  first 
and  second  commission,  is  a  nullity  (o).  But  in  these  cases  there 
must  have  been  an  assignment  (p)  under  the  first  commission. 

By  sect.  16,  any  creditor,  whose  debt  is  sufficient  to  entitle  him 
to  petition  against  all  the  partners  of  any  firm,  may  petition  for  a 
commission  against  one  or  more  partners  of  such  firm ;  and  every 
commission  issued  upon  such  petition  shall  be  valid,  although  it 
does  not  include  all  the  partners  of  such  firm ;  and  commissions 
against  two  or  more  persons  may  be  superseded  as  to  one  or  more 
without  affecting  the  rest.  By  sect.'  17,  in  cases  of  a  second  or 
other  commission  being  issued  against  any  other  member  of  such 
firm,  the  chancellor  may  direct  such  commission  to  be  proceeded  in 
separately,  or  in  conjunction  with  the  first  commission.  By  sect.  19, 
no  commission  shall  be  deemed  invalid  by  reason  of  any  act  of 
bankruptcy  prior  to  the  debt  of  the  petitioning  creditor,  provided 
there  be  a  sufficient  act  of  bankruptcy  subsequent  to  such  debt.  If 
the  debt,  as  against  the  bankrupt  (;),  amount  to  the  sum  required, 
it  is  sufficient,  though  the  creditor  should  have  acquired  it  for  less ; 
as  where  the  debt  (amounting  to  100/.)  consisted  of  notes  payable 
by  the  bankrupt  to  other  persons,  who,  before  the  act  of  bank- 
ruptcy, had  indorsed  them  to  the  jpetitionin^  creditor  upon  his 
pajring  lOx.  in  the  pound  for  them;  it  was  hoTden,  that  this  debt 
was  capable  of  supporting  the  commission.  If  a  creditor  to  the 
amount  required  before  an  act  of  bankruptcy  (r),  receives,  after 

(fi)  Till  ▼.  Wilwn,  7  B.  &  C.  684.  B.  R.  M.  T.  3  Will.  IV.  S.  P. 

(o)  Fowltr  ▼.  Cotter,  10  B.  &  C.  427,  {p)  PhUlipt  ▼.  ffopwood,  1  B.  &  Ad. 

reoognixing   TUl  ▼.   Wilson.      See   also  619. 

NeUon  ▼.  Cherrill,  8  Bingh.  316 ;  Baffley  (q)  Ex  parte  Lee,  1  P.  Wms.  782. 

and  otheri,  AMtigneee^  ^e.  ▼.  NiekoUa,  (r)  Maim  r.  Shepherd,  6  T.  R.  79. 
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notice  of  the  bankruptcy,  a  part  of  his  debt  so  as  to  reduce  it  under 
100/.,  he  is  not  precluded  from  suing  out  a  commission ;  because 
the  part  payment  of  the  debt  was  illegal,  and  cannot  be  retained ; 
consequently,  the  original  debt  remains  in  force  to  support  the  com- 
mission. But  interest  accruing  before  the  act  of  bankruptcy  cannot 
be  added  to  the  principal  sum  due  on  a  bill  of  exchange  so  as  to 
constitute  a  good  petitioning  creditor's  debt,  unless  interest  be  re- 
served on  the  face  of  the  bul ;  for  where  it  is  not  so  reserved,  the 
interest  forms  no  part  of  the  debt,  but  is  only  in  the  nature  of 
damages  (s).  So  where  the  petitioning  creditor's  debt  had  been  re- 
duced below  the  amount  required  (^),  by  a  bill  drawn  by  the  bank- 
rupt on  a  person  who,  not  having  any  effects  of  the  bankrupt, 
refiised  to  accept  it,  the  original  debt  was  considered  as  still  in 
force,  and  sufficient  to  support  the  commission.  A  commission 
issued  at  the  instance  and  request  of  the  bankrupt  is  good  (u)  in 
a  court  of  law.  In  order  to  prove  the  petitioning  creditor'^s  debt  (v), 
the  assignees  reUed  on  an  entry  in  the  bankrupt's  books  («;),  made 
some  months  before  the  act  of  bankruptcy,  wherein  it  was  stated 
that  the  bankrupt  was  indebted  to  the  petitioning  creditor  in  more 
than  200/. ;  but  there  was  not  any  evidence  that  the  debt  continued 
down  to  the  time  of  the  bankruptcy ;  but  Lord  Ellenborou^h^  C.  J., 
beld,  that  the  debt  being  proved  to  have  once  existed,  its  conti- 
nuance would  be  presumed. 

Taking  a  security  of  a  higher  nature  {x),  after  the  bankruptcy, 
for  a  debt  of  an  inferior  nature,  contracted  before,  does  not  so  far 
extinguish  the  original  debt  as  to  prevent  the  creditor  from  suing  a 
commission  upon  it ;  as  in  the  case  of  a  bond  taken  for  a  simple 
contract  debt.  Bankers'  notes  payable  on  demand,  held  by  a  cre- 
ditor of  the  bankers,  if  not  sufficient  before  demand  made  to  con- 
stitute a  good  petitioning  creditor's  debt  (y),  do  not  extinguish  the 
prior  debt  due  from  the  bankers, 

A  creditor  of  an  insolvent  trader  may,  after  the  debtor's  discharge 
under  the  53  Geo.  III.  c.  102,  take  out  a  commission  of  bai£- 
ruptcy  against  him ;  and  his  debt,  although  included  in  the  in- 
solvent's schedule,  will  be  a  sufficient  petitioning  creditor's  debt  (2r); 
for  the  Insolvent  Debtors  Act  does  not  contain  any  provision  which 
extinguishes  the  debt. 

A.  a  trader  (a),  before  he  commits  any  act  of  bankruptcy,  draws 
a  promissory  note  for  200/.,  payable  to  B.  or  order,  then  A.  com- 
mits an  act  of  bankruptcy,  and  afterwards  B.  indorses  the  note  over 


\ 


s)  Cameron  y.  Smith,  2  B.  &  A.  305.  {w)  See  Eioer  ▼.  Preston,  C.  T.  H.  378. 

t)  Bickerdike  v.  Bollman,  1 T.  R.  405,  {s)  Ambrose  y.  Clendon,  Str.  1042,  and 

said  to  be  an  excepted  case,  the  principle  Ca.  Temp.  Hard.  267. 

of  which  is  not  to  be  extended.      See  (y)  Simpson  y.  Sikes,  6  M.  &  S.  295. 

Ltfitte  y.  Slatter,  6  Bingh.  626.  {i)  Jellis  y.  Mouniford,  4  B.  &  A.  256, 

(u)  Show  y.  Williams,  1  Ry.  &  Moo.  19.  (a)  Anon.  C.  B.  2  WiU.  135. 

(v)  Jackson  y.  Irvin,  2  Campb.  48. 
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to  C,  who  is  the  petitioning  creditor ;  it  was  holden,  per  iotam 
curiam^  that  he  may  well  be  so,  for  the  200/.  was  a  debt  doe  ftx>m 
the  bankrupt  before  he  committed  the  act  of  bankraptcy,  to  some 
person,  mz.  to  B, 

If  two  persons  exchange  acceptances,  and  before  the  bills  are 
matm^  one  of  the  acceptors  commits  an  act  of  bankruptcy,  there  is 
not  such  a  debt  due  from  him  to  the  other  as  will  sustain  a  com- 
mission, before  the  other  has  paid  his  own  acceptance  (i). 

Upon  a  sale  of  goods  at  six  or  nine  months'  credit,  the  purchaser, 
by  not  paying  at  the  end  of  six  months,  makes  his  election  to  take 
credit  for  the  nine  months,  and  .there  is  not  any  debt  to  support  a 
commission  until  the  nine  months  are  expired  (c). 

The  debt  of  the  petitioning  creditor  must  be  a  le^  debt ;  hence 
the  assignee  of  a  bond  cannot  be  a  petitioning  creditor  {d).  But  a 
simple  contract  debt,  though  of  above  edx  years^  standmg,  will  be 
sufficient  {e) ;  for  though  uie  statute  of  limitations  takes  away  the 
remedy,  it  does  not  destroy  the  debt.  Husband  entitled  to  a  debt 
in  right  of  his  wife  as  executrix,  cannot  alone  be  the  petitioning 
creditor,  and  the  plaintiff  assignee  was  nonsuited,  because  the  wife 
was  not  made  a  petitioner  with  nim  (/) .  Neither  can  husband  alone 
be  the  petitioning  creditor  in  respect  of  a  debt  composed  partly  of 
a  sum  due  to  him  in  his  own  right,  and  partly  of  a  sum  due  to  his 
wife  dum  sola  (g).  The  petitioning  creditors'  debt  cannot  be  sup- 
ported, when  consisting  of  sevenu  creditors,  one  of  whom  is  an 
infant  (A).  Where  the  debt  is  due  to  a  partnership,  it  must  appear 
that  all  the  partners  to  whom  it  is  due  concur  in  the  proceeding. 
Hence  a  commission  issued  on  the  petition  of  one  only  of  two 
partners  to  whom  a  joint  debt  is  due,  cannot  be  supported  (i).  But 
one  of  two  executors  may  be  a  good  petitioning  creoitor  for  a  com- 
mission a^inst  a  debtor  of  their  testator  (k).  A  debt  due  from  a 
partnership  will  support  a  separate  commission  (/).  So  will  a  debt 
contracted  before  the  party  entered  into  trade  (m).  A  debt  due  to 
an  attorney  for  his  bill  of  costs,  although  a  bill  nas-  not  been  signed 
and  delivered  by  him  in  pursuance  of  stat.  2  Geo.  II.  c.  23,  s.  23, 


(b)  Sarratt  ▼.  AtutiUf  4  Taunt.  200. 

{eS  Price  ▼.  NisoH,  5  Taunt.  338. 

(<Q  Medlieofs  case,  in  Ch.  Str.  899, 
per  hord Macele^eld,  C,  in  Bx parte  Lee, 
I  P.  Wms.  783,  S.  P. 

(e)  Quanioek  y.  Bnglmd,  5  Burr.  2628» 
adopting  the  opinion  of  Eyre^  C.  J.,  in 
Swayne  ▼.  Wallmger,  Str.  746;  but  lee 
Bjcp.  Seare,  and  Bap.  JDewdtu^,  15  Ves. 
498,  and  Rxp.  Bofey,  2  Rose,  245,  where 
it  was  holden,  that  a  debt  upon  which  the 
statute  of  limitations  had  attached,  was  not 
proveable  under  a  commission  of  bank- 
ruptcy ;  and,  that  the  dividends  paid  upon 
such  a  debt  should  be  refunded.   See  also 


Gregory  T.  HurriUt  5  B.  &  C.  341. 

(/)  Maeter  v.  VFtii/er,  at  the  London 
Sittings,  before  Lord  Hordwieke,  DaTies, 
292,  293,  and  2  Montagu.  129. 

{g)  Bumeey  ▼.  George^  1  M.  &  S.  1 76. 

(h)  Bxp,  Morton,  1  Buck.  42. 

(i)  Buckkmd  ▼.  Neweame,  1  Taunt. 
477. 

(k)  Dreoiure  ▼.  Jonee,  E.  25  Geo.  III. 
MSS.  of  Lawrence,  J,,  Seijt.  HiU'sMSS. 
Vol.  xxi.  p.  162,  A.  P.  B.,  No.  88,  in  Lin- 
coln's Inn  Library,  8.  C. 

[I)  Exp.  Critp,  1  Atk.  134. 

[m)  Butcher  y.  Eatto,  1  Doug.  295. 
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is  notwithstaDding  a  legal  debt,  and  will  support  a  commission  (n). 
A  debt  for  money  lent,  due  to  a  creditor  at  the  time  when  an  act 
of  bankruptcy  is  committed  by  the  debtor,  is  suiScient  to  support  a 
commission  against  him,  thouffh  afterwards,  and  before  petitionintr 
for  sach  conSon,  t£  credit  obtains  judgment  agai  him  fo? 
a  sum  of  money  including  such  debt,  and  the  affidavit  made  in  order 
to  obtain  the  commission  may  be  an  affidavit  of  ^lebt  for  money 
lent  (o). 

A  bill  of  sale  of  goods  was  given  in  satisfaction  of  a  bond  debt 
by  the  obligor,  a  trader,  then  mdebted  to  several  persons :  it  was 
afterwards  discovered  that  the  obligor  had  previously  committed  an 
act  of  bankruptcy ;  it  was  holden  (p),  that  the  obligee  might  abandon 
the  bill  of  sale,  and  sue  out  a  commission  against  the  obligor.  So  a 
creditor,  who  with  others  had  become  a  partv  to  a  deed  of  trust, 
by  which,  in  consideration  of  the  assignment  of  certain  debts  due  to 
their  debtor  for  their  benefit  they  release  their  debts,  is  not  thereby 
precluded  from  becoming  a  petitioning  creditor,  and  suing  out  a 
commission  of  bankrupt  against  the  debtor,  on  its  being  discovered 
that  he  had,  previously  to  the  execution  of  the  deed,  committed  a 
secret  act  of  bankruptcy  (q) ;  because  the  deed  was  wholly  void  by 
reason  of  the  prior  act  of  bankruptcy.  But  where  the  deed  is  not 
void,  as  where  it  was  executed  by  two  out  of  four  trustees,  it  was 
holden,  that  the  debt  of  one  of  the  trustees  who  had  executed  was 
thereby  extinguished,  and  he  could  not  (r)  sue  out  a  commission. 

One  who  has  his  debtor  in  execution  cannot  petition  (s).  It  is 
a  general  rule,  that  the  petitioning  creditor's  debt  must  nave  been 
conttacted  before  the  act  of  bankruptcy.  In  Wright  v.  Lainson  (t)^ 
the  assignees  were  required  to  show,  that  the  document  on  which 
they  relied  to  establish  such  debt  was  in  existence  before  the 
bankruptcy.  In  an  action  for  a  breach  of  promise  of  marriage,  A. 
recovered  damages  above  100/.  against  a  trader,  who,  between 
verdict  and  judgment,  committed  an  act  of  bankruptcy ;  held,  that 
the  debt  on  judgment  was  not  a  good  petitioning  creditor's 
debt  (tt).  It  is  also  an  established  nue,  that  the  assignees  must 
prove  the  debt  of  the  petitioning  creditor,  by  the  same  evidence 
which  must  have  been  produced,  in  an  action  against  the  bankrupt. 
Hence,  in  order  to  prove  a  petitioning  creditor  s  debt^  which  arises 
by  bond,  proof  of  the  acknowledgment  of  the  obligor  will  not  supers 
sede  the  necessity  of  calling  the  subscribing  witness  (x).  Entries 
made  by  the  bankrupt  in  his  books   before  the  act  of  bank- 

(»)  Bjep.   Sutton,   11  Yes.  jon.  164,  N.  P.  C.  262,  3 ;  5  M.  &  S.  161,  8.  C. 

Lord  Eldon,  Ch.  (r)  Small  v.  Manaood,  9  B.  &  C.  300. 

(o)  Bryant  y,  Withers,  2  M.&  S.  123.  («)  Bumaby's  case,  Str.  653.     Cohen 

Ip)  Hull  T.  Smallwood,  Peake's  Add.  y.  Cunmngham,  8  T.  R.  123,  S.  P. 

Cs8es,editedbyPe8ke,jan.,p.l3,iraiyofi,  (0  2  M.  &  W.  739. 

C.  J.  W  Exp.  Charles,  14  East,  197. 

iq)  Doe  d.  PUcher  ▼.  Anderson,  1  Stark.  (x)  Abbot  y.  Plumbs,  Doug.  2 1 6. 
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ruptcy  (y),  provided  the  import  of  them  is  clear  and  unequivocal, 
are  to  be  considered  in  the  same  light  as  parol  declarations  of  the 
bankrupt,  and  therefore  sufficient  proof  of  the  petitioning  creditor's 
debt.  But  a  written  paper  acknowledging  that  a  bfuanoe  of  a 
certain  sum  is  due  to  the  petitioning  creditor,  and  signed  by  the 
bankrupt,  is  not  evidence,  unless  it  is  proved  that  it  was  written 
and  acKnowledged  by  the  bankrupt  before  the  date  of  the  com- 
mission (z).  And  no  declaration  by  the  bankrupt,  whether  oral  or 
written,  subsequent  to  his  bankruptcy,  is  admissible  to  prove  a 
petitioning  creditor's  debt.  The  commission  must  appear  to  have 
been  regi£u'ly  granted.  A  second  commission  sued  out  against  a 
bankrupt,  pendmff  a  former,  under  which  he  has  not  obtamed  his 
certificate,  is  void  (a),  for  an  uncertificated  bankrupt  is  incapable 
of  trading  for  his  own  benefit.  But  where  a  prior  and  joint  com- 
mission of  bankrupt  had  been  issued,  but  never  acted  on  or 
suspended,  held,  that  such  commission,  not  bein^  in  legal  opera- 
tion, did  not  invalidate  a  second  separate  commission  (^),  In  a 
case  where  it  appeared,  that  not  only  the  petitioning  creditor's  debt 
was  contracted  by  the  plaintifi^  and  the  trading  upon  which  he  was 
declared  bankrupt  was  carried  on  by  him,  and  the  act  of  bank- 
ruptcy committed  during  his  infancy,  but  also  the  commission  of 
bankrupt  was  issued  out  agamst  him  whilst  he  still  continued  an 
infant;  it  was  holden(c),  that  the  commission  was  not  a  valid 
commission  in  a  court  of  law,  and  that  the  plainti£f  might  dispute 
its  validity  against  the  assignee  without  giving  notice. 

Bv  Stat.  6  Oeo.  IV«  c.  16,  s.  18,  if  after  adjudication  the  debt 
of  the  petitioning  creditor  be  found  insufficient  to  support  a  com- 
mission, it  shall  be  lawful  for  the  chancellor,  upon  the  J4)plication 

*^  of  any  other  creditor,  havinff  proved  any  debt  sufficient  to  support 
a  commission,  provided  such  debt  has  been  incurred  not  anterior 

"  to  the  debt  of  the  petitioning  creditor,  to  order  the  said  com- 

'  mission  to  be  proceeded  in,  and  it  shall  by  such  order  be  deemed 

f .  valid. 

Under  this  statute,  where  a  petitioning  creditor's  debt  turns  out 

^  to  be  insufficient  to  support  a  fiat,  and  the  chancellor  orders  the 

commission  to  be  proceeded  in  on  proof  of  a  sufficient  debt  by  any 

\  other  creditor,  the  debt  of  the  second  may  be  added  to  that  of  the 

vfirst,  to  make  up  the  requisite  amount  ((f). 

(y)  WatU  ▼.  Tkorp^^  1  Campb.  376.  (^)  iranurT.jBar6cr,2Moon(C.P.) 

"  8.  P.  admitted  in  itoiAtii  t.    Hwner,  71. 
Somerset  Lent  AMixes,  1813.  (e)  BtUfm  ▼.  Hodg^t,  9  Bingh.  365. 

(z)  Haare  t.  Coryttm,  4  Taunt.  560.  (iQ  Byen  ▼.  Souikwell,  6  Bingh.  N.  C. 

(a)  Marim  w,  O'Hara,  Cowp.  823.  39. 
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VI.   Of  Property  in  the  Possession  of  the  Bankrupt  as 

reputed  Oumer. 

Bt  Btat.  6  Oeo.  IV.  c.  16,  s.  72,  if  any  bankrupt,  at  the  time  he 
becomes  bankrupt,  shall,  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  possession,  order,  or  disposition,  any  goods 
or  chattels,  whereof  he  was  reputed  owner,  or  whereof  he  haa  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  commis- 
sioners shall  have  power  to  sell  and  dispose  of  the  same  for  the 
benefit  of  the  creditors  under  the  commission:  Provided,  that 
nothing  herein  contained  shall  invalidate  or  aifect  any  transfer  or 
assignment  of  any  ship  or  vessel,  or  any  share  thereof,  made  as  a 
securitv  for  any  debt  or  debts,  either  by  wajr  of  mortgage  or  assign- 
ment, auly  registered  according  to  the  provisions  of  an  act  of  par- 
liament made  in  the  fourth  year  of  his  present  Majesty,  entituled 
An  Act  (e)  for  the  Registering  of  Vessels  (16) ;  (and  by  stat.  3  & 
4  Will.  IV*  c.  55j  s.  43,  any  transfer  of  a  ship  or  share  thereof  by 
way  of  mortgage,  duly  registered,  shall  not  be  affected  by  the  bank- 
ruptcy of  the  mortgagor  after  the  registration  of  the  mortgage, 
altnou^h  he  may  have  the  possession,  or  be  the  reputed  owner  of 
the  ship  or  share)  (/)• 

The  language  of  this  clause  is,  ^^  at  the  time  he  becomes  bank- 
rupt, by  the  consent  of  the  true  owners  See  Lyon  v.  Weldon,  2 
Bmgh.  334 ;  Storer  v.  Hunter,  3  B.  &  C.  380.  JSayley,  J. ;  JExp. 
Wathins,  1  Dea.  296 ;  Smith  v.  Topping,  5  B.  &  Ad.  674 ;  Town- 
ley  V.  Crunq>,  4  A.  &  E.  68,  and  post,  p.  230 ;  Shaw  v.  Harvey,  1 
A.  &  E.  920.  The  general  view  of  the  provision  is,  to  prevent 
traders  from  gaining  a  delusive  credit,  from  a  false  appearance  of 
their  circumstances,  to  the  misleading  and  deceit  of  those  who  may 
trade  vrith  them. 

The  statute  applies  only  to  goods  and  chattels.    Hence  it  was 
holden,  in  Horn  v.  Baker,  9  Ea^t,  215,  that  vats  and  stills  belong- 
ing to  a  distiUery,  and  which  were  fixed  to  the  freehold,  were  not 
^  arocted  by  the  statute,  and  the  same  doctrine  was  laid  down  in 

(«)  This  act  was  repealed  by  rtat  6      5  &  6  WUl.  IV.  c.  66. 
Geo.  IV.  c.  105.    The  present  act  is  the  (/)  See  this  section,  po9i,  tit.  "  Ship- 

3  &  4  Will.  IV.  c.  55,  amended  by  atat.      ping." 


(16^  This  proviso  is  new.  Before  this  act,  where  A.,  the  owner  of  a 
ship,  auly  assigned  hb  interest  in  it  to  B.  as  a  security  for  a  debt,  and  B . 
became  the  registered  owner,  but  by  his  permission  A.  continued  to  have 
the  same  in  his  possession,  order,  and  disposition,  until  he  became  bank* 
rupt ;  it  was  holden*,  that  A.'s  assignees  were  entitled  to  the  ship. 

*  Hay  ▼.  Fairbaimf  2  B.  &  A.  193.    See  also  Bobinson  ▼.  Bi^Doimeii,  S.  P.,  poii, 

tit.  "  Shipping." 
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Clarke  v.  Cronmshaw^  3  B.  &  Ad.  804,  as  to  the  machinery  and 
thinga  affixed  to  the  freehold  of  a  mill  and  iron  forge ;  in  Coombs 
v.  Beaumont^  5  B.  &  Ad.  72,  as  to  a  steam  engine  in  a  colliery ; 
and  in  JExp.  Lloyds  1  Mont.  &  Ayr.  494,  as  to  steam  engine,  &c. 
erected  for  the  purposes  of  trade  and  fixed  to  the  freehold ;  in  the 
case  of  an  equitable  mortgage.  See  also  Exp.  Wilson^  2  Mont.  & 
Ayr.  61.  Choses  in  action  (g)  have  been  holden  to  fall  within  the 
description  of  goods  and  chattels ;  as  also  debts  (h) ;  and  if  left  in 
the  disposal  of  the  bankrupt,  he  is  the  proprietor.  So  a  right  to 
print  a  newspaper  (i),  so  mortgages  or  sales  upon  condition  of 
goods,  as  well  as  absolute  sales  (1),  and  a  mortgage  by  one  partner 
to  another  of  a  moiety  of  stock  in  trade,  is  not  distinguishable  from 
a  mortgage  to  a  stranger  (I),  if  the  mortgagor  is  siufered  to  con- 
tinue in  possession  as  visible  owner. 

The  principal  difficulty  in  deciding  questions  on  this  clause  lies 
in  ascertaining  whether  the  bankrupt  is  reputed  owner  or  not. 
When  this  fact  is  settled,  the  application  of  the  statute  is  easy ; 
for  from  the  reputed  ownership  false  credit  arises ;  from  that  false 
credit  arises  the  mischief,  and  to  that  mischief  the  remedy  of  the 
statute  applies.  These  questions  have  much  more  of  fact  in  them 
than  law  (m) ;  and  hence  it  seems  proper  to  leave  it  to  the  jury  (n) 
to  say  whether,  under  the  circumstances,  the  bankrupt  had  the  re- 
putea  ownereliip  of  the  goods  at  the  time. 

Cases  toithin  the  Statute. — ^A.,  a  brewer  (o),  in  partnership  with 
B.,  mortgaged  to  C.  in  trust  for  B.  his,  viz.  A.  s  moiety  of  the 
utensils,  stock  in  trade,  debts,  profits,  &c.,  for  securing  a  sum  of 
money  lent  to  him  by  B.,  but  continued  in  possession  of  the  stock, 
&c.,  and  received  the  debts  as  if  in  partnership  with  B.,  and  after- 
wards became  a  bankrupt ;  it  was  holden  by  Lord  Hardwicke,  Ch., 
assisted  by  Burnet^  J.,  Parker^  C.  B.,  and  Lee,  C.  J.,  Ist,  On  the 
authority  of  the  case  of  Stevens  v.  Sole^  cited  1  Atk.  170,  that  a 
conveyance  of  goods  and  chattels,  by  way  of  mortgage,  or  with  con- 
dition of  redemption,  was  within  the  statute,  and  that  the  mort- 
gagee or  vendee  upon  condition  was  ^*  true  owner  and  proprietor,'' 
within  the  meaning  of  that  statute.  2dly,  That  ^*  goods  and  chair- 
tels^^  included  debts ;  and  in  this  case  notice  of  the  assignment  of 
the  debts  to  the  partner  not  having  been  given,  the  assignees  of  the 
bankrupt  were  entitled  to  dispose  of  them  for  the  benefit  of  the 
creditors  in  general.  Srdly,  Tnat  the  mortgage  to  G.  in  trust  for 
B.  the  partner,  was  not  to  be  distinguished  from  a  mortgage  to  a 

(g)  Ryal  v.  BoUe,  1  Veiey,  348 ;  1  Atk.  (m)  Per  Buller,  J.,  in  Walker  v.  5Wr- 

165,  8.  C;  1  Wils.  260,  S.  C.  neU,  Doag.  319,  recognized  by  Latortmee^ 

(h)  Per  Lord  EldoUf  C,  in  Bap.  Ruffln,  J.,  in  Horn  ▼.  Baker,  9  East,  241. 

6  Yes.  128.  (»)  Lawrence,  J.,  9  East,  241. 

(t)  Lonffmm  t.  Tr^,  2  N.  R.  67.  (o)  Ifyai  y.  RoUe,  1  Yesey,  348 ;  1  Atk. 

(i)  Ryal  ▼.  RolU,  uH  m^.  ;   Hall  ▼.  165 ;    1  Wils.  260,  cited  in  Smith  ▼. 

Gmrney,  3  Doug.  356.  Smith,  4  Tyr.  53. 

(0  8.  C. 
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stranger,  under  the  circumstances  of  this  case,  the  trustee  not 
having  interfered.  That  if  it  had  been  intended  to  take  the  case 
out  of  the  statute,  B.,  when  he  became  entitled  to  A.'!s  moiety, 
should  have  had  the  sole  and  not  a  joint  possession  only ;  that  A., 
having  continued  in  possession  after  the  conveyance  as  visible 
partner,  and  received  debts,  &c.  by  the  permission  of  B.,  had  the 
order  and  disposition  of  the  goods  and  chattels,  and  was  one  of  the 
reputed  owners  as  much  as  B.  Another  point  was  made(p), 
whether  B.,  by  the  loan  to  A.  his  partner,  did  not  gain  a  special 
lien  on  A.'s  moiety  of  the  partnership  effects ;  but  it  was  deteiv 
mined  that  he  had  not  any  such  lien,  there  not  being  any  authority 
or  precedent  for  it  after  a  bankruptcy;  and  that  it  was  a  diffisrent 
consideration  what  a  court  of  equity  might  do  between  the  parties 
themselves,  while  both  remained  capable  of  transacting  for  them- 
selves. Also  it  was  agreed  by  the  court,  that  mortgages  of  lands 
and  fixtures  were  not  affected  by  the  statute. 

This  statute  applies  (q)  to  a  secret  partner,  who,  after  the  disso- 
lution of  partnership,  permits  his  share  of  partnership  property  to 
continue  in  the  possession  of  the  bankrupt.  Bills  of  exchimge  are 
^*  goods  and  chattels^  within  the  meaning  of  this  statute  (r).  In 
trover  for  a  dyer'^s  plant  (s),  it  appeared  that  the  plaintiff  had  sold 
the  plant  to  B.,  for  which  he  gave  the  plaintiff  two  promissory  notes, 
one  payable  in  one  year,  and  the  other  in  two  years  from  the  time 
of  the  sale.  At  the  expiraticm  of  the  first  year,  B.,  finding  it  incon- 
venient to  pay  the  note  then  due,  by  indenture  agreed  to  assign 
and  deliver  the  plant  to  plaintiff,  in  consideration  of  his  delivering 
up  the  notes ;  but  it  was  stipulated  in  the  deed  that  A.  should  let 
the  plant  to  B.  for  a  term  of  years  at  a  certain  rent.  B.  covenanted 
to  pay  the  rent  quarterly,  to  keep  the  plant  in  repair,  and  not  to 
assign  it  without  the  consent  of  tne  plamtiff.  The  deed  contuned 
a  proviso  that  B.  should  deliver  the  plant,  and  that  the  plaintiff 
might  take  possession  of  the  same  on  railure  in  the  payment  of  the 
rent.  There  was  a  memorandum,  also,  that  B.  haa  put  the  plains 
tiff  into  possession  by  the  delivery  of  one  winch  in  the  name  of  the 
whole.  Afterwards  B.  became  a  bankrupt,  and  the  defendant, 
being  chosen  assignee,  took  possession  of  the  plant  as  part  of  the 
effects  of  B.  The  court  were  of  opinion,  that  this  case  was  within 
the  statute,  and  Lord  Mansfield  said  that  he  had  not  any  doubt  that 
this  was  a  new  experiment  to  defeat  the  bankrupt  laws.  The  law 
had  said  (^),  that  a  trader  could  not  mortgage  his  effects  and  at  the 
same  time  keep  possession.  What  was  the  case  here  ?  the  bank- 
rupt sold  and  kept  possession,  and  paid  interest  for  the  money ;  if 


i 


p)  1  Vetey,  373.  (r)  Homblower  v.  Proudf  2  B.  &  A. 

q)  Bxp,  Emderby,  in  re  OUptUf  2  B.  327. 

&  C.  389,  recognised  by  Tmdal,  C.  J.,  («)  Bryeon  y.    Wylie,  B.  R.  H.  23 

Sifp.  Ckmekf  8  Bingh.  472.     See  also  Geo.  III.  1  Boi.  &  Pal.  83,  n. 

Smith  ▼.  Watwm,  2  B.  &  C.  401.  (0  In  Ryal  t.  Solle,  1  Atk.  165. 
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this  contrivance  were  suffered,  it  would  open  a  door  to  avoid  the 
statutes,  and,  therefore,  it  ought  not  to  be  allowed  to  prevail.  So 
where  B.  kept  a  co£fee-house  (u),  and  a  creditor,  after  taking  in 
execution  all  the  household  fiiniiture  and  other  articles  belonging 
to  the  coffee-house,  let  them  by  deed  to  B.  for  a  term  of  years,  who 
covenanted  not  to  remove  them  without  the  creditor's  consent; 
B.  having  continued  in  possession  under  this  deed  for  several  years, 
until  the  time  of  his  bankruptcy,  the  assignees  were  holden  to  be 
entitled  to  the  property  under  this  statute,  the  bankrupt  having  had 
such  a  possession  as  necessarily  created  a  reputation  of  owneRthip. 
The  bankrupt  being  the  reputed  owner  and  appearing  to  have  the 
order  and  oisposition  of  the  goods,  the  court  considered  him  as 
having  taken  upon  himself  the  sale,  order,  and  disposition,  within 
the  meaning  of  this  statute,  which  terms  they  observed  were  only 
incidental  to  reputed  ownereliip. 

There  are  two  classes  of  cases  where  property  dmised  to  the 
bankrupt  has  been  held  to  pass  to  his  assignees  under  this  statute : 
the  first  is,  where  the  bankrupt  has  once  been  the  owner,  and  the 
other  where  he  has  not.  The  evidence  required  to  establish  re- 
puted ownership  in  each  of  these  cases  is  dinerent.  In  the  former 
case,  when  it  is  once  proved  that  the  bankrupt  has  been  the  owner, 
and  has  continued  in  possession  until  the  act  of  bankruptcy,  the 
presumption  is,  that  he  then  continued  in  possession,  in  the  cha- 
racter of  owner ;  and  therefore  proof  of  those  facts  is  pritud  facie 
evidence  that  the  bankrupt  is  hoih.  reputed  and  real  owner.  Such 
was  the  foregoing  case  ox  Lingham  v.  Biggsy  and  the  following  of 
Lingard  v.  Memter^  1  B.  &  G.  308.  Trover  for  machinery :  the 
plaintiff  .proved  that  the  bankrupt  had  once  been  the  real  owner  of 
the  goods  in  question,  and  that  he  continued  in  possession  until  the 
act  of  bankruptcy.  The  defendant  proved  that,  long  before  the 
bankruptcy,  the  goods  had  been  seized  under  an  execution,  at  the 
suit  of  a  creditor,  by  the  sherifi^  and  that  they  were  conveved,  by 
bill  of  sale,  to  the  creditor,  and  that  he  afterwards  demised  them, 
at  an  annual  rent,  to  the  bankrupt.  Soon  after  the  bill  of  sale  was 
executed,  the  creditor's  initials  were  marked  on  the  ffoods.  It  was 
holden,  that  this  was  iiot  evidence  of  the  notoriety  of  the  change  of 
property,  and  consequently  that  Uiere  was  no  evidence  to  go  to  the 
jury  that  the  bankrupt  haa  ceased  to  be  the  reputed  owner.  But  in  a 
case  where  the  property  had  been  demised  to  a  person  who  never 
had  been  the  owner,  and  he  became  bankrupt,  the  mere  possession 
might  not  be  sufficient  to  induce  others  to  consider  him  as  owner. 
See  further  on  this  point,  Starer  v.  Hunter^  3  B.  &  C.  368,  cited 
and  distinguished  in  Clark  v.  Crownshaw^  3  B.  &  Ad.  808.  Trover 
for  goods  (v).  It  appeared  that  the  defendants  were  bankers,  to 
whom  B.,  a  mercer,  resident  in  Cumberland,  had  given  a  warrant  of 

(«)  Ldngham  ▼.  Biffffi,  1  Bos.  &  Pal.  (v)  Jacitan  y.  Irvm,  2  Campb.  49. 

82.    See  MalMt  v.  Green,  8  C.  &  P.  382. 
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attomey,  to  secure  certain  advances  which  they  had  made  to  him. 
Judgment  having  been  entered,  a  writ  otfi.fa.  was  sued  out  thereon, 
and  a  warrant  directed,  on  7th  May,  to  two  of  B/s  shopmen, 
there  being  no  bound  baoliffii  in  Cumberland.  The  shopmen  were 
desired  to  take  possession  of  all  B.'s  stock  in  trade  under  it.  Having 
got  the  warrant,  they  remidned  in  the  shop  till  night,  when  they 
lodged  it  and  carried  away  the  key.  But  on  the  Monday  morning 
they  again  opened  it :  and,  although  B.  did  not  interfere,  business 
was  carried  on  apparently  as  usual.  On  the  evening  of  this  day, 
B.  committed  an  act  of  bankruptcy.  A  commission  of  bankruptcy 
was  sued  out  against  him  on  tbe  14th  of  the  same  month.  The 
goods  were  afterwards  sold  by  public  auction  under  the  warrant, 
the  shopmen  having  remained  in  possession  from  the  time  it  was 
delivered  to  them.  Lord  EUenhorough^  C.  J.  *^  How  can  the  pos- 
session of  the  servants  be  adverse  to  that  of  their  master!  The 
goods  were  certainly  imder  the  order,  disposition,  and  control  of 
the  bankrupt,  when  the  bankruptcy  happened,  and  therefore  passed 
to  his  assignees,  notwithstanding  the  execution.  I  remember  an 
execution  in  the  North,  where  the  warrant  was  delivered  to  a 
gentleman's  butler,  who  continued  to  serve  up  wine,  and  to  wait  at 
nis  master  s  table  as  before.     The  court  has  more  than  once  ex* 

Eressed  an  opinion  that  there  ought  to  be  bound  bailiffi  in  Cum* 
erland,  as  in  other  counties.  They  seem  to  have  supposed  here, 
that  a  possession,  aliene  to  the  master's,  dissolved  tne  relation 
between  him  and  his  servants ;  but  they  were  wrong  in  point  of  law. 
Had  they  delivered  the  warrant  on  the  7th  to  a  j^und  bailiff,  and 
put  him  in  possession,  all  would  have  been  right.**^  A.,  a  trader  and 
an  officer  in  the  East  India  Company''s  service  (tr),  assigned  his 
privilege  of  shipping  goods  from  the  East  Indies  to  England,  to  B. 
for  a  valuable  consideration ;  and  in  order  to  evade  the  by-laws  of 
the  East  India  company,  which  prohibited  such  assignment,  the 
goods  were  shipped,  entered,  warehoused,  and  sold  by  the  com- 
pany in  A/s  name,  and  the  proceeds  carried  to  his  account :  but 
before  A.  received  those  proceeds  from  the  company,  he  became  a 
bankrupt.  It  was  holden,  that  his  assignees  were  entitled  to  re- 
cover the  amount  in  an  action  for  money  had  and  received, 
against  the  company,  this  being  such  a  possession  as  fell  within  the 
statute. 

It  was  a  question  whether  the  enacting  part  of  the  11th  section 
of  stat.  21  Jac.  I.  c.  19,  which  corresponded  with  that  now  under 
consideration,  was  restrained  by  the  preamble ;  but  it  was  holden, 
that  it  extended  to  the  goods  of  other  persons  remaining  in  the 
possession  of  the  bankrupt,  as  well  as  those  which  were  originally 
the  bankrupt's  property.  Hence  where  it  appeared  that  the  plain- 
tiff having  kept  a  public  house  {x\  and  had  a  license,  said  she  was 

(w)  Gordm  v.  B.  /.  Company,  7  T.  R.  («)  Maee  t.  Cadell,  Cowp.  232. 

228. 
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married  to  one  Penrioe,  whose  name  she  afterwards  entered  in  the 
books  of  the  excise  office,  with  a  note  in  the  margin  ^^  married/' 
from  which  time  Penrice  had  the  Ucense,  and  continued  in  the 
possession  of  the  house  and  goods  until  he  committed  an  act  of 
bankruptcy ;  the  court  were  of  opinion  that  this  case  was  within 
the  siAtute,  on  two  grounds :  Ist.  That  the  statute  extended  to  the 
goods  of  other  persons  as  well  as  to  those  which  were  originally  the 
bankrupts  property ;  2ndly.   That  after  a  solemn  declaration  by 
the  plamtiff  that  she  was  married  to  Penrice,  and  that  these  were 
the  goods  of  Penrice  in  her  right,  she  should  never  be  allowed  to 
say  that  she  was  not  married  to  him,  and  that  the  goods  were  her 
sole  property.     So  where  household  fbmiture,  the  separate  property 
of  the  wife  of  B.  (y)  and  of  her  children  by  a  former  nusband,  were, 
upon  her  marriage  with  B.,  assigned  to  theplaintifib,  as  trustees,  in 
trust  to  suffer  B.  to  enjoy  them,  on  condition  that  he  should  pay 
the  plainti&,  for  the  use  of  the  children  of  his  wife  by  her  former 
husband,  a  certain  sum  by  yearly  instalments ;  and,  notwithstanding 
several  de&ults  in  payment  of  those  instalments,  the  bankrupt  was 
permitted  by  the  trustees  to  remain  in  the  possession  of  those  goods, 
until  the  evening  before  he  committed  an  act  of  bankruptcy,  when 
they  repossessed  themsdves  of  the  goods ;  it  was  holden,  tnat  the 
trustees  had  suffered  the  bankrupt  to  have  the  possession,  order,  and 
disposition  of  the  goods,  dawn  to  the  time  of  his  bankruptcy^  and 
therefore  the  case  fell  within  the  very  words,  as  well  as  the  meaning, 
of  the  statute.    But  the  goods  must  be  in  the  possession  of  the 
bankrupt  at  the  time  of  his  bankruptcy  ^  otherwise  the  statute  does 
not  apply  (z).    A.,  a  termor  for  years  of  lands,  had  built  thereon  a 
rectifying  distil-house  (a),  where  he  carried  on  the  business  of  a 
distiller  m  partnership  with  B.    A.,  finding  it  to  be  a  losing  con- 
cern, withdrew  from  the  business,  and  thereupon  leased  to  B.  his 
former  partner,  and  one  C,  the  premises,  together  with  the  stiUs^ 
WitSj  and  utensils  proper  for  carrying  on  the  business,  and  which 
had  been  used  by  A.  and  B.    Under  this  lease  B.  and  C.  continued 
in  possession  of  the  property,  carrying  on  the  trade  in  the  same 
manner  as  was  done  before,  until  they  became  bankrupts.     It  did 
not  ^>pear  that  there  was  any  usage  in  the  trade  for  letting  such 
utensils.    The  question  arising,  whether  the  bankrupts,  under  the 
above-mentioned  circumstances,  had  the  reputed  ownership. of  the 
moveable  utensils  of  the  trade  before  and  at  the  time  of  the  bank- 
ruptcy, and  had  thereby  acquired  the  real  ownership  by  the  statute 
for  the  benefit  of  their  creditors ;  the  court  were  of  opinion  that 
they  had ;  Lord  Ellenborough,  C.  J.,  observing,  that  "the  true  object 
of  the  statute  was  to  make  the  reputed  ownership  of  goods  and 

(y)  Darhy  t.  Smiiht  8  T.  R.  82,  recog-  (a)  Hom  y.  Baker,  9  East,  215,  reoog- 

niied  by  Sir  TV.  Grant,  M.  R.,  in  tkiffrey  nized  in  BoydeU  ▼.  3P Michael,  1  Cr.  M. 

▼.  Darby,  6  Ve8.  496,  7.  &  R.  177,  cited  in  Drappet  ▼.  Harter, 

(m)  Jmut  ▼.  Dwyer,  15  East,  21.    See  2  Cr.  &  M.  182,  3. 
ante,  p.  217. 
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chattel  in  ihe  posaeesion  of  bankrupts,  at  the  time  of  their  bank- 
raptcy,  the  real  ownership  of  such  goods  and  chattels,  and  to  subject 
them  to  all  the  debts  of  the  bankrupt ;  considering  that  such  re- 
puted ownership  would  draw  after  it  the  real  sale,  order,  alteration, 
and  disposition  of  the  goods.  The  stills,  it  appeared,  were  fixed  to 
the  freehold;  and  as  such  would  not  pass  to  the  bankrupt's  as- 
signees, under  the  description  of  *'  goods  and  chattels '  in  the  statute. 
But  as  to  the  vats  and  utensils,  there  was  nothing  in  the  case  to 
rebut  the  reputed  ownership  following  the  possession  of  the  bank- 
rupts after  the  dissolution  of  the  old  firm,  when  the  business  was 
continued  to  be  carried  on  by  the  bankrupts  alone,  in  the  same 
manner  as  it  followed  the  possession  of  the  antecedent  partnership, 
when  the  trade  was  carried  on  by  A.  and  B.  If,  as  in  some  manu- 
factories, where  the  engines  necessary  for  carrying  on  the  business 
are  known  to  be  let  out  to  the  several  manufacturers  employed 
upon  them,  tiiere  had  been  a  known  usage  in  this  trade  for  distillers 
to  rent  or  hire  the  ?ats  and  other  articles  used  by  them  for  the 
purpose  of  distilling,  the  possession  and  use  of  such  articles  would 
not  in  such  a  case  have  carried  the  reputed  ownership.  But  in 
the  absence  of  such  an  usage,  there  was  nothing  stated  in  the  case 
which  qualified  the  reputed  ownership  arising  out  of  the  possession 
and  use  of  the  things  in  their  trade.  The  world  would  naturally 
give  credit  to  the  traders  on  their  reputed  property ;  and  the  person 
who  permitted  them  to  hold  out  to  the  world  tne  appearance  of 
their  being  the  real  owners,  ought  to  be  answerable  for  the  con- 
sequences, and  was  so  intended  to  be  by  the  statute." 

Machinery,  erected  for  the  purposes  of  trade  (calico  printing)  in 
a  neighbourhood,  rCatterall,  near  Garstang,  in  tne  county  of  Lan- 
caster,) where  machinery  of  such  description  is  commonly  removed, 
and  which  was  capable  of  removal  without  injury,  was  holden  (&), 
not  as  belonging  to  the  inheritance,  but  as  part  of  the  personal 
^te,  «id  conaequently  "  goods  and  chattels  "  which  would  pass  to 
the  assignees. 

A  custom  (c),  that  purchasers  of  hops  from  hop  merchants 
should  leave  them  in  the  merchant's  warehouse,  for  the  purpose  of 
re-sale,  upon  rent,  undistinguished  from  the  merchant's  stock,  is 
not  sudi  a  custom  of  trade  as  will  prevent  the  hops  from  becoming 
the  property  of  the  merchant's  assignees,  in  case  of  bankruptcy,  as 
being  in  his  possession,  order,  and  cusposition. 

A.,  a  spirit  merchant,  sold  to  B.  (d)^  a  wine  merchant,  several 
casks  of  brandy,  some  of  which,  at  Uie  time  of  sale,  were  in  A.'s 
own  vaults,  and  others  in  the  vaults  of  a  regular  warehouse- 


(b)  Trt^ppm  v.  Harter,  2  Cr.  &  M.  153 ;  ▼.  Peaehe,  1  Bingh.  N.  C.  836. 

3  Tyrw.  603,  8.  C,  {d)  KnowUa  ▼.  HortfaU  and  others, 

(e)  UkaekthwoUe  ▼.   Coek,  3  Taunt.  5  B.  &  A.  134.    SeeZr^orJT.JIfeMt^cr, 

487,  dted  and  diftisguiahed  in  Wat9fM  1  B.  &  C.  315,  and  on/e,  p.  220. 
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keeper.  It  was  agreed  between  the  parties,  that  the  brandies 
should  remain  where  they  were,  untu  the  vendee  could  con- 
veniently remove  them.  Immediately  after  the  sale,  the  vendee 
marked  the  several  casks  with  his  initials.  It  was  notorious  to 
the  persons  carrying  on  the  wine  trade,  at  the  place  where  the 
parties  resided,  that  this  sale  had  taken  place,  but  no  notice  of 
such  sale  had  been  given  to  the  warehouse-keeper,  with  whom 
some  of  the  casks  were  deposited.  A.  having  become  bankrupt, 
while  the  brandies  remained  where  they  w^re  originally  deposited, 
it  was  holden,  that  the  whole  of  them  passed  to  his  assignees,  as 
goods  in  his  possession,  order,  and  disposition,  by  the  consent  and 
permission  of  the  true  owner,  within  the  statute.  So  where  a 
person  having  bought  a  pipe  of  sherry  of  a  wine  merchant,  per- 
mitted it  to  remain  in  his  cellar  for  the  purpose  of  ripening;  and 
the  merchant  afterwards  became  bankrupt;  it  was  holden (e), 
that  it  passed  to  the  assignees.  SecuSj  if  the  wine  be  set  apart  in 
a  particular  bin  and  marked  with  the  buyer's  seal,  and  entered  in 
the  bankrupt's  books  as  the  buyer^s  property  (/)•  Where  a  person 
entitled  to  take  out  letters  of  administration  neglected  to  do  so, 
but  remained  in  possession  of  the  goods  of  the  intestate,  and  being 
80  in  possession  became  a  bankrupt,  and  a  creditor  of  the  intestate 
afterwards  took  out  letters  of  administration  and  claimed  the  goods 
from  the  assignees,  it  was  holden  (^),  that  those  goods  were  within 
the  statute.  A  consent  given  by  an  assignee  for  creditors  brings 
the  case  within  the  operation  of  the  statute  as  well  as  a  consent 
given  by  any  other  owner.  Hence  goods  allowed  to  be  in  the  order 
and  disposition  of  a  bankrupt  as  reputed  owner,  by  the  consent  of  his 
assignee,  are  liable  to  be  seized,  upon  a  subsequent  insolvency,  by 
the  assignee  of  the  Insolvent  Debtors  Court  (A). 

2.  Cases  not  within  the  StattUe.-^First^  this  clause  does  not 
relate  to  goods  which  the  bankrupt  has  in  auter  droits  as  executor 
or  administrator.  Hence,  where  a  trader  married  a  woman  who 
was  in  possession  of  goods  as  administratrix  to  her  former  husband, 
and  afterwards  became^a  bankrupt,  it  was  holden  by  Lord  Hardwickej 
Ch.,  that  this  was  not  within  the  statute  (i),  because  the  admini- 
stratrix had  the  goods  in  auter  droits  and  the  husband  could  not 
have  them  in  any  better  right,  and  therefore  they  were  not  liable 
to  the  debts  of  the  second  husband ;  for  the  meaning  of  the  statute 
(if  it  was  possible  to  put  any  meaning  upon  some  clauses  of  this 
statute  which  were  very  darklv  penned,)  was  only  with  regard  to 
goods  which  the  bankrupt  had  m  his  own  right. 

Or  as  factor  or  trustee. — ^A  trader  in  London  having  money  of 

(e)  Taimer  ▼.  Bamett,  Keny<m,  C.  J.,  (A)  Butler  ▼.  Hobwn,  4  Bingh.  N.  C. 

Peake's  Add.  Cases,  98.  290  ;  5  So.  798. 

(/)  Exp,  Merrable,  1  Glynn  &  Jamie-  (t)  Exp.  Manh,  1  Atk.  159;  and  see 

Mon,  402t  Sir  John  fAaeh^y.  C,  Bsp,  BlUit   1   Atk.    101,  and  3  Barr. 

(ff)  Fim  T.  FUker,  3  B.  &  A.  135.  1366,  Lord  ManM^Md,  C.  J. 


BANKRUPT.  225 

J.  S.  (j)  (who  resided  in  Holland,)  in  his  hands,  bought  South 
Sea  Stock,  as  factor  for  J.  S.,  and  took  the  stock  in  his  own  name, 
but  entered  it  in  his  account-book  as  bought  for  J.  S.,  after  which 
the  trader  became  bankrupt ;  it  was  holden  by  Lord  Parker^  that 
this  stock  was  not  liable  to  the  bankruptcy  (17).  So  where  the 
bankrupt  is  intrusted,  as  a  mere  trustee  (A). 

Ooods  in  the  possession  of  a  factor  (Q,  from  the  known  nature  of 
his  employment,  can  seldom  leave  room  for  any  question  as  to  the 
purpose  for  which  they  are  in  his  possession.  But  with  respect  to 
another  species  of  property,  namely,  bills  of  exchange  or  notes,  the 
possession  of  these  is  more  equivocal :  for  being  generally  looked 
upon  as  cash,  and  delivered  or  remitted  to  an  agent  or  banker 
generally  in  that  way,  and  upon  a  general  account  between  the 

Earties,  they  will  be  considered  in  that  light;  and,  as  beik^ 
lended  with  the  general  mass  of  his  property,  will,  in  case  of  his 
becoming  a  bankrupt,  pass  by  the  assignment  under  the  com- 
mission, unless  they  appear  to  nave  been  specially  appropriated  to 
some  particular  purpose.  What  will  amount  to  a  specific  appro- 
priation is  a  question  of  fact,  and  therefore  depends  upon  the 
various  circumstances  of  each  particular  case.  From  the  Allowing 
cases  the  reader  will  be  able  to  form  a  general  idea  of  the  nature 
of  a  specific  appropriation  and  its  limits. 

A  correspondent  of  the  bankrupt  (m),  before  his  bankruptcy, 
drew  bills  on  him,  and  desired  him  to  place  them  to  a  particular 
account^  in  the  name  of  a  third  person,  distinguished  from  their 
general  account  by  a  particular  letter^  and  which  the  bankrupt  said 

(J)  Bxp.  CkUm,  3  P.  Wm8.  187,  n.  (fl  CuUen's  B.  L.  225. 

(A.)  (m)  Bxp.  Dmmat,  2  Vei.  582,  and  1 

(i)  CarpmUer  t.  MamOl,  3  B.  &  P.      Atk.  232. 
40. 


(17)  Where  a  merchaut  consigns  goods  to  a  factor  in  London  who 
receives  them,  the  &ctor,  in  this  case,  being  only  a  servant  or  i^nt  for 
the  merchant  beyond  sea,  cannot  have  any  properb^  in  such  goods; 
neither  will  they  be  affected  by  the  bankruptcy.  Per  Lord  King,  Ch.,  in 
Qod^ey  v.  Furzo,  3  P.  Wms.  186.  "  This  statute  does  not  extend  to 
the  case  of  &ctors  or  goldsmiths  who  have  the  possession  of  other  men's 
goods  merely  as  trustees,  or  under  a  bare  authority,  to  sell  for  the  use  of 
thdr  princinal ;  but  the  goods  must  be  such  as  the  partv  suffers  the 
trader  to  sell  oj  Aw  ownJ*  Per  Lord  Mansjield,  delivering  the  opinion  of 
the  court  in  Mace  v.  Cadell,  Cowp.  233.  In  Horn  v.  Baker,  9  East, 
243,  Lawrence,  J.,  commenting  on  the  preceding  passage,  observed  that 
the  last  expression,  viz.  "  that  the  goods  must  be  such  as  the  party  suffers 
the  trader  to  sell  as  his  own,"  was  evidently  used  in  contradistinction  to 
the  case  of  factors,  &c.  who  sold  for  other  persons,  and  not  for  themselves. 
And  he  (Lord  Mansfield)  could  not  have  meant  to  lay  it  down  generally : 
for  that,  viz.  the  case  of  Mace  v.  Cadell,  was  not  the  case  of  a  sale. 

VOL.  I.  Q 
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he  would  do.  The  correspondent  also  drew  other  bills  on  other 
persons  to  answer  the  farmer  bills,  and  remitted  the  latter  for  that 
purpose  to  the  bankrupt,  with  directions  to  place  these  to  the  same 
account.  The  former  bills,  not  having  been  paid  by  the  bankrupt, 
were  sent  back,  protested,  and  paid  by  the  correspondent ;  and 
the  latter  bills,  which  had  been  remitted  to  answer  them,  remained 
at  the  time  of  the  bankruptcy  in  the  possession  of  the  bankrupt 
unnegotiated.  This  was  holden  to  be  a  specific  appropriation. — See 
also  £xp.  Oursell,  Amb.  297.  In  a  case  of  bills  remitted  to  B.,  a 
banker  (n),  after  an  account  transmitted  by  him  .to  C,  his  cor- 
respondent, on  the  balance  of  which  account  C.  was  indebted  for 
bills  (accepted  by  B.  and  then  outstanding,)  which  C.  had  drawn 
upon  B.  under  an  agreement  to  make  remittances  to  answer 
the  same  when  due ;  the  bills  remitted  to  answer  the  accept- 
ances (which  were  not  paid  by  the  banker,  but  by  the  cor- 
respondent himself  after  the  bankruptcy  of  B.),  were  considered  as 
in  the  nature  of  goods  in  the  possession  of  a  factor :  and,  therefore, 
that  they  belonged  to  the  correspondent,  subject  to  B.  the 
banker^s  lien  for  the  balance  due  to  nim  at  the  time  of  the  bank- 
ruptcy: and  that,  having  been  deposited  by  the  bankrupt  with 
another  banker,  who  had  set  them  short  in  the  bankrupt's  book, 
they  were  the  same  as  if  still  in  the  possession  of  the  bankrupt. 
An  agreement  having  been  entered  into  by  B.  (o),  a  trader  residing 
in  London,  to  purchase  of  C,  his  correspondent  at  Manchester, 
aU  the  light  gold  which  should  be  sent  by  the  latter  from  Man- 
chester to  London,  and  to  accept  bills  at  two  months  for  the 
money  due  upon  the  sale,  and  to  accept,  from  time  to  time,  other 
bills  drawn  by  C.  for  his  own  convenience,  but  that  in  such  case  C. 
should  remit  value  to  the  amount  of  such  acceptances,  to  answer 
together  with  the  light  gold  for  the  different  bills  so  drawn :  B. 
became  a  bankrupt,  and  C,  being  at  the  time  of  the  bankruptcy 
considerably  indebted  upon  the  balance  of  the  account,  but  imo- 
rant  of  an  act  of  bankruptcy  committed,  sent  a  quantity  of  light 
gold  and  some  bills,  in  order  to  enable  the  bankrupt  to  pay  his 
acceptances  for  him  when  they  should  become  due.     C.  afterwards 

Eaid  the  amount  of  the  bankrupt's  acceptances  for  him  to  the 
olders,  and  claimed  the  gold  and  bills  as  against  the  assignees. 
There  were  no  other  accounts  between  the  parties,  but  upon  these 
dealings,  which  had  been  carried  on  in  the  manner  stated  for  some 
years.  This  was  held  to  be  a  specific  appropriation,  like  the  case 
of  principal  and  factor,  and  the  agreement  was  distinguished  into 
different  parts ;  of  which,  though  the  first  was  merely  a  contract 
for  a  bargain  and  sale,  the  latter  part  was  considered  as  a  oour 
tract,  of  which  the  effect  was,  that  the  bankrupt  shoidd  become 
the  banker  of  his  correspondent  and  accept  his  bills,  the  latter 

(fi)  Zinek  y.  Walker,  Bl.  R.  1J154.  215  ;  ;9.  C.  in  error,  2  H.  BL  501. 

(o)  TiH>k  V.  HQllingmoorth,  5  T.  R. 
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remitting  the  value  to  the  amount,  in  light  gold  and  bills :  and  to 
which  latter  part  of  the  contract  the  other  had  no  other  relation 
than  as  incidentally  ascertaining  the  rate  at  which  the  gold  was  to 
be  taken.  The  plaintiff,  by  letter,  requested  permission  of  B.  (p) 
to  place  in  his  hiuids  bills  which  had  a  long  time  to  run,  and  to  be 
allowed  to  draw  without  renewals  at  shorter  dates,  and  desired 
B.  to  calculate  the  sum  to  be  drawn  for,  allowing  commission. 
The  bills  of  long  date,  indorsed  by  the  plaintiff^  were  included  in 
this  letter ;  to  which  B.  returned  an  answer^  saying,  that  agree- 
ably to  the  plaintiff^s  wishes,  he  had  discounted  the  bills,  and  then 
specified  the  amount  for  which  the  plaintiff  might  draw  upon  him 
as  desired.  The  plaintiff  drew  bills  accordingly  on  B.,  who  ac- 
cepted the  same,  but  shortly  afterwards  became  a  bankrupt,  and 
these  acceptances  were  dishonoured.  The  bills  received  from  the 
plaintiff  remained  in  the  hands  of  B.  at  the  time  of  the  bankruptcy, 
unnegotiated ;  but  the  assimiees  of  B.  possessed  themselves  of 
these  bills,  and  received  the  amount  of  them.  An  action  for 
money  had  and  received  having  been  brought  by  the  plaintiff 
against  the  ass^ees,  it  was  hdden,  that  it  would  lie ;  for  the 
application  to  the  baoikrupt  was  not  to  sell  bills  of  long  date  for 
those  of  shorter  date,  but  to  pUice  those  long  bills  in  the  hands 
of  the  bankrupt,  upon  condition  of  being  allowed  to  draw  short 
bills  upon  him;  and,  though  in  his  answer  he  used  the  term 
discount^  yet  he  assented  to  the  terms  of  the  first  letter,  and 
used  that  word  merely  as  a  mode  of  ascertaining  what  he  was 
to  receive  for  the  accommodation.  The  bills,  therefore,  having 
been  deposited  upon  a  condition,  and  that  condition  not  having 
been  complied  with,  and  they  remaining  in  specie  in  the  hands  of 
the  bankrupt  at  the  time  of  the  bankruptcy,  the  plaintiff  might 
have  brought  trover  for  them  against  the  assignees;  but  they 
having  parted  with  the  bills  and  received  the  value,  this  action  for 
money  had  and  received  would  well  lie  in  lieu  of  trover  to  recover 
the  bills.  See  further  on  this  point,  Criles  v.  Perkins,  9  East,  12 ; 
liy.  Sargeant,  1  Rose,  153 ;  Bent  v.  PuUer,  5  T.  R.  494 ; 
Jambart  v.  Woottett,  2  My.  &  Cr.  389. 

A.,  B.,  C,  and  D.  were  partners  in  a  banking-house  at  Liver* 
pool  (g),  and  G.  and  D.  also  carried  on  a  separate  mercantile  con- 
cern in  London.  J.  S.,  having  accepted  bills  payable  at  the  house 
of  C.  and  D.,  employed  A.,  B.,  C,  and  D.  to  get  them  paid  accord- 
ingly, and  agreea  to  deposit  with  them  good  bills  indorsed  by  him 
for  the  purpose  of  enabling  them  so  to  do ;  A.,  B.,  C,  and  D. 
debited  J.  8.  in  account  for  his  acceptances,  and  credited  him  for 
all  the  bills  which  he  deposited ;  some  of  the  bills  so  deposited  by 
J.  S.  were  remitted  by  A.,  B.,  C.,  and  D.,  to  C.  and  D. ;  upon  the 


(jp)  Parke*  y.    EHanm,   1  East's   R.  (q)  Bolton  ▼.  Puller,  1  Bos.   &  Pul. 

544.  539. 
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general  account  between  the  two  houses,  and  before  any  of  the 
acceptances  of  J.  S.  became  due,  both  houses  failed,  and  J.  S.  was 
obliged  to  pay  his  own  acceptances ;  it  was  holden,  1st,  that  the 
assignees  of  C.  and  D.  were  entitled  to  retain  against  J.  S.  the 
bills  remitted  to  them  by  A.,  B.,  C,  and  D. :  held  also,  that  it 
made  no  difference  that  one  of  the  bills  remitted  did  not  arrive  in 
London  until  after  the  bankruptcy  of  C.  and  D.,  though  sent  by  A., 
B.,  C,  and  D.  before  the  event.  The  ground  on  which  this  deci- 
sion proceeded,  appears  to  have  been  this :  that  G.  and  D.,  not- 
withstanding their  partnership  with  A.  and  B.,  were  parties  capable 
of  acquiring  a  property  in  the  bills  in  question,  as  capable  as  any 
third  party:  that  they  had  acquired  such  property  without  re* 
proach,  and  in  truth  in  pursuance  of  that  agreement  upon  which 
they  were  delivered  to  the  banking-house ;  C.  and  D.  were  there- 
fore to  be  considered  as  third  persons  with  whom  the  bills  had  been 
negotiated  (18).  A  banker  has  a  lien  for  the  amount  of  his 
babnce  upon  a  check  paid  in  by  a  customer  on  his  running 
account  (r). 

Secondly,  this  statute  does  not  extend  to  goods  of  which  the 
bankrupt  has  merely  a  temporary  custody  (19).  As  where  a  trader 
having  sold  goods  which  were  lying  on  a  quay  («),  it  was  agreed 
between  him  and  the  vendees,  that  the  goods  should  be  removed, 
and  lodged  in  a  warehouse  until  the  vendees  should  give  orders  for 
the  shipping  the  same  off  as  opportunity  offered,  they  having  none 
at  that  time ;  and  accordingly  the  trader  caused  the  mods  to  be 
removed  into  a  warehouse  of  his  own  for  the  purpose  of  this  agree- 
ment. A  few  weeks  after  the  trader  became  a  bankrupt;  the 
goods  still  remaining  in  his  warehouse.  This  was  holden  not  to  be 
within  the  statute ;  because  it  was  a  mere  temporary  custody  of  the 
goods,  and  it  could  not,  with  any  propriety,  be  said  that  they  were 
m  the  order,  diq>osition,  or  power  of  the  bankrupt. 

(r)  Seotf  y.  F^rmikUn,  15  East,  428.  («)  B»  parte  Ffyn,  I  Atk.  185. 


(18)  If  A.  deposit  bills  indorsed  in  blank  with  B.,  bis  banker,  to  be 
received  when  due,  and  B.  raises  money  upon  them  by  pledging  them 
with  C,  another  banker,  who  is  not  acquainted  with  the  circumstances 
under  which  the  bills  came  into  the  hands  of  B.,  and  afterwards  B.  be- 
comes bankrupt,  A.  cannot  maintain  trover  for  the  bills  against  C. 
Collins  V.  Martin^  1  Bos.  &  Pul.  648. 

(19)  "  Contrary  to  the  express  words  of  the  statute,  factors  have  been 
excepted  out  of  it  for  the  sake  of  trade  and  merchandize.''  Per  Lord 
Hardtoicke,  Ch.,  in  Ex  parte  Dumas,  1  Atk.  234 ;  2  Ves.  585.  **  By 
the  course  of  trade,  bankers  and  factors  must  have  the  goods  of  other 
people  in  their  possession,  and  therefore  this  does  not  hold  out  a  iake 
credit  to  the  world."  Per  Buller,  J.,  in  Bryson  v.  Wylie,  1  Bos.  &  Pul. 
84,  n. 
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Thirdly,  the  statute  does  not  extend  to  those  cases  where  the 
property  has  been  delivered  to  the  vendee,  as  fiilly  as  the  nature  of 
such  property  will  admit  (20).  As  where  a  trader  having  bor- 
rowed of  the  defendant  a  sum  of  money  (^  9  g&ve  him  a  bond  for 
1200/.,  and  on  the  same  day,  as  a  collateral  security,  assigned  to 
him  the  biI]s.of  lading  and  policies  of  insurance  of  iJie  cargo  of  a 
ship  then  at  sea;  the  policies  of  insurance  were  indorsed  to  the 
defendant,  but  the  bills  of  lading  were  not.  The  trader  became  a 
bankrupt,  and  a  bill  in  equity  Was  filed  by  the  plaintiff  as  his 
assignee,  for  the  goods,  insistmg  on  the  circumstance  of  the  de- 
fendant's not  having  been  put  in  possession  of  them  at  the  time. 
But  Lord  Hardwicke^  Ch.,  was  clearly  of  opinion,  that  the  defend- 
ant was  entitled  to  retain  possession  of  every  thing  until  his  debt 
was  satisfied,  because  every  thing  which  could  show  a  right  to  the 
cargo  being  delivered  over  to  the  defendant,  the  bankrupt  could  no 
longer  be  said  to  have  the  order  and  disposition  of  it :  and,  there- 
fore, the  case  did  not  fall  within  the  meaning  of  this  statute.  So 
where  a  trader  (u),  being  indebted  to  the  defendant,  in  conadera- 
tion  of  the  defendant  advancing  him  a  further  sum,  agreed  to  assign 
the  cargo  of  a  ship  then  homeward  bound,  of  which  he  had  received 
letters  of  advice,  and  to  deposit  the  policy  of  insurance  on  the 
goods  in  the  hands  of  the  aefendant,  and,  as  soon  as  the  bills  of 
lading  were  transmitted^  to  him,  to  indorse  and  deliver  the  same 
over  to  the  defendant.  The  policy  and  letters  of  advice  were  depo- 
sited with  the  defendant  accordingly,  and  the  bill  of  lading  was 
indorsed  over  to  him  as  soon  as  it  arrived,  but  not  till  after  an  act 
of  bankruptcy  committed  by  the  trader.  On  the  arrival  of  the  ship 
the  goods  were  delivered  to  the  defendant.  Trover  having  been 
brought  by  the  assignees  of  the  bankrupt ;  it  was  holden,  that  the 
preceding  case  of  jffrawn  v.  Heathcote  applied  strongly  to  the  pre- 
sent, an{  although  in  that  case  there  was  an  asdgnment  of  the  bill 
of  lading,  and  here  only  an  agreement  to  assign,  yet  that  did  not 
make  any  difference,  as  neither  conveyed  more  than  an  equitable 
title.  Goods  were  sent  from  London  to  Sutherland  upon  sale  and 
return,  and  a  letter  inclosing  an  invoice,  requested  the  buyer  to 
return  such  as  were  not  approved  in  as  short  a  time  as  possible. 
The  goods  arrived  at  the  snop  of  the  buyer  on  U^e  evening  of  the 
13th  of  November,  and  on  the  following  day  he  committed  an  act 
of  bankruptcy ;  it  was  holden  (o),  that  wese  goods  did  not  pass  to 
the  assignees,  under  this  statute,  as  the  bankrupt  should  have  been 


\ 


t)  Broum  ▼.  HettihcoU,  I  Atk.  160.  (v)  Oibion  ▼.  Bray,  1  Moore,  (C.  P.) 

«)  Lempriere  y.  Poiley,  2  T.  R.  485.      519 ;  8  Taunt.  76,  S,  C. 


(20)  See  Mantan  v.  Moare^  1  T.  R.  67,  and  ante^  p.  201,  which, 
though  not  decided  on  this  statute,  affords  an  useful  illustration  of  the 
priocipie  here  insisted  on. 
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allowed  a  reasonable  time  to  select  such  goods  as  he  was  disposed 
to  retain. 

Fourthly,  the  statute  does  not  apply  to  those  cases  where  the 
bankrupt  has  possession  of  the  ^oods  for  a  special  purpose  only ;  as 
where  a  banlmipt  (w)y  after  his  certificate,  and  who  traded  again 
for  himself,  was  left  for  several  years  in  possession  of  his  house, 
household  goods,  and  furniture,  m  order  to  assist  in  settling  the 
affairs  of  the  bankrupt  estate,  the  assignees  repeatedly  stating  the 
ffoods,  8ec.  in  their  accounts  with  the  creditors,  as  part  of  the  estate, 
It  was  holden,  that  such  possession  did  not  fall  within  the  statute, 
so  as  to  vest  the  goods  in  the  assignees  under  a  second  conunission, 
on  the  ground  that  the  bankrupt  had  not  the  disposition  so  as  to  sell 
the  goods,  and  that  he  was  not  the  reputed  owner.  And  Butter ,  J., 
said,  that  possession  of  the  goods  exposed  for  sale  in  a  shop  might 
be  within  the  statute ;  but  possession  of  the  furniture  in  a  house 
was  no  more  evidence  of  a  right  to  that  furniture,  than  of  a  right  to 
the  house.  And  per  Ashhurst^  J.,  the  statute  certainly  does  not 
extend  to  every  case  of  possession,  not,  for  instance,  to  the  case  of 
a  ready  furnished  lodging.  So  where  the  bankrupt  had  possession 
of  the  goods  for  a  special  purpose  only  (j;),  and  had  not  the  order 
and  disposition  of  them. 

A  vendor,  a  warehouseman,  sold  to  a  party  wines,  then  in  his 
warehouse,  for  which  a  bill,  accepted  by  the  vendee,  at  three  months, 
was  given,  the  vendor  putting  mto  the  hands  of  the  vendee  a  note, 
acknowledging  that  he  held  the  wines,  subject  to  his  order,  rent 
free.  The  acceptance  was  dishonoured,  and  amount  not  paid. 
Afterwards,  vendee  became  bankrupt,  the  wines  still  remaining  in 
vendor^s  warehouse.  It  was  holden  (y),  that  this  section  did  not 
apply ;  for  it  referred  to  cases  where  the  bankrupt  shall,  *^  by  the 
consent  of  the  true  owner ^  have  goods  in  his  possession ;  here  the 
bankrupt,  if  he  had  possession,  was  himself  the  true  owner,  under 
the  contract  of  sale. 

Where,  by  agreement  between  B.  and  the  defendant,  B.  agreed, 
on  payment  to  him  of  a  certain  sum,  to  convey  to  the  defendant  a 
dwelling-house,  and  to  deliver  possession  of  all  the  household  furni- 
ture and  stock,  and  that  after  formal  possession  delivered  to  the 
defendant,  B.  should  be  allowed  to  remain  in  possession  for  three 
months  without  paying  rent ;  which  agreement  was  notorious  in 
the  neighbourhood,  and  the  money  was  paid  by  the  defendant,  and 
a  form^  delivery  made  to  him,  and  B.  afterwards  left  in  possession 
according  to  the  agreement,  who  became  a  bankrupt  whilst  he  so 
remained  in  possession,  and  before  the  expiration  of  the  three 


{w)  Walker  v.  Bumellt    Dong.   316 ;  Lawremee,    J.,    Gordon  t.  B.  L  Com- 

3  T.  R.  321,  8.  C,  cited  SnUth  ▼.  Scott,  pmy,  7  T.  R.  237. 
9  Bingh.  15.  (y)  T&wnley  v.  Crump,  4  A.  &  E.  58  ; 

(«)  CoUiiu  ▼.  ForbeM,  3  T.  R.  316,  and  5  Ner.  &  M.  606. 
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months ;  held  (e),  that  this  was  not  a  possession  by  the  bankrupt 
within  the  statute. 

Lastly,  the  possession  which  a  husband  (a),  living  with  his  wife, 
has  of  the  separate  property  of  the  wife,  settled  before  marriage  in 
trustees  for  her  separate  use,  is  not  sufficient  to  bring  a  case  within 
the  statute ;  and  it  will  not  be  any  objection  to  such  a  settlement  that 
the  goods  were  not  described  in  the  deed,  or  referred  to  in  a  schedule 
annexed.  It  is  observable,  however,  that  if  stock  in  trade  is  thus 
settled  on  the  wife,  for  the  purpose  of  enabling  her  to  carry  on  a 
separate  trade,  if  the  husband  intermeddles  in  such  trade,  the  pro- 
perty will  be  liable  to  his  debts.  By  stat.  6  Geo.  IV.  c.  16,  s.  73, 
if  an^  bankrupt,  being  at  the  time  insolvent,  shall  (except  upon  the 
marriage  of  any  of  his  children,  or  for  some  valuable  consideration,) 
have  conveyed,  assigned,  or  transferred  to  any  of  his  children,  or 
any  other  person,  any  hereditaments,  offices,  fees,  annuities,  leases, 
goods,  or  chattels,  or  have  delivered  or  made  over  to  any  such 
person  any  bills,  bonds,  notes,  or  other  securities,  or  have  trans- 
ferred his  debts  to  any  other  person,  or  into  any  other  person''s 
name,  the  commissioners  shall  have  power  to  sell  and  dispose  of  the 
same  as  aforesaid ;  and  every  such  sale  shall  be  valid  against  the 
bankrupt,  and  such  children  and  persons  as'  aforesaid,  and  against 
all  persons  claiming  under  him. 


VII.  Of  Warrants  of  Attorney^  Conveyances^  and  Payments  made 

by  and  to  Bankrupts. 

The  legislature,  in  order  to  provide  a  remedy  for  the  injustice 
done  to  creditors  by  secret  warrants  of  attorney,  has,  by  stat.  3  Oeo. 
IV.  c.  39,  s.  1,  [24th  June,  1822,]  enacted,  ''  that  after  the  29tfa 
of  September,  1822,  if  the  holder  thereof  shall  think  fit,  every  war- 
rant of  attorney  (21)  to  confess  judgment  in  any  personal  action, 
or  a  true  copy  thereof,  and  of  the  attestation  thereof,  and  the  de- 
feazance  [which,  by  s.  4,  must  be  written  on  the  same  paper  or 
parchment,]  and  indorsements  thereon,  in  case  such  warrant  of  attor- 
ney shall  be  given  to  confess  judgment  in  B.  R.,  or  such  a  true  copy 
thereof  as  aforesaid,  in  case  such  warrant  of  attorney  shall  be  given  to 
confess  judgment  in  any  other  court,  shall,  within  twenty-one  days 

(r)  MuUer  ▼.  Moi9, 1 M.  &  S.  335.  See  (a)  Jarmm  t.  WooUoton,  3  T.  R.  618. 

also  Hickenbotham  r,  Oroves,  2  C.  &  P.      recognizedinE,  of  ShqfiegbwyY.Buswllf 
492.  1  6.  &  C.  666. 

(21)  By  stat.  I  &  2  Vict.  c.  1 10,  s.  9,  no  warrant  of  attorney  to  con- 
fess judgment  or  cognovit  actionem  shall  be  of  any  force  unless  executed 
in  the  presence  of  and  attested  by  an  attorney  expressly  named  by  the 
person  giving  the  same.     See  Taylor  v.  Nicholls,  6  M.  &  W.  91. 
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after  execution,  be  filed,  together  with  an  affidavit  of  the  time  of 
execution,  with  the  clerk  of  the  docquets  and  judgments  in  B.  R.^ 
And  by  s.  2,  if  at  any  time  after  the  expiration  of  twenty-one  days 
next  after  the  execution  of  such  warrant  of  attorney,  a  commission 
of  bankrupt  shall  be  issued  against  the  person  who  shall  have  given 
such  warrant  of  attorney  under  whidi  he  shall  be  duly  found  and 
declared  a  bankrupt,  then,  unless  such  warrant  of  attorney,  or  a 
copy  thereof,  shall  have  been  filed  as  aforesaid,  within  twenty-one 
days  from  execution,  or  unless  judgment  shall  have  been  signed,  or 
execution  issued,  on  such  warrant  of  attorney  within  the  same 
period,  such  warrant  of  attorney,  and  the  judgment  and  execution 
thereon,  shall  be  deemed  fraudulent  and  void  against  the  assig- 
nees (22).  The  3rd  section  contains  a  similar  provision  for  render- 
ine  a,,  cognovit  actionem  void  as  against  assignees  of  a  bankrupt 
umess  filed.  But  this  statute  does  not  affect  the  security  for  all 
purposes:  but  only  renders  it  inoperative  against  assignees  of  a 
bankrupt  (b)  ;  and  it  does  not  extend  to  warrants  of  attorney  exe- 
cuted by  insolvent  debtors.     See  11  Geo,  IV.  &  1  Will.  IV.  c.  38. 

By  stat.  6  Geo.  IV.  c.  16,  s.  81,  it  was  enacted,  that  all  convey- 
ances by,  and  all  contracts  and  other  dealings  and  transactions  by 
and  with,  any  bankrupt,  bond  fide  made  and  entered  into  more  than 
two  calendar  months  before  the  date  and  issuing  of  the  commis- 
sion against  him,  and  all  executions  and  attachments  against  the 
lands  and  tenements  or  goods  and  chattels  of  such  bankrupt  bond 
fide  executed  or  levied  more  than  two  calendar  months  before  the 
issuing  of  such  commission,  should  be  valid,  notwithstanding  anv 
prior  act  of  bankruptcy ;  provided  the  person  so  dealing  (c)  with 
such  bankrupt,  or  at  whose  suit  or  on  whose  account  such  execution 
or  attachment  cihould  have  issued,  had  not,  at  the  time  of  such  con- 
veyance, &c.,  notice  of  any  prior  act  of  bankruptcy;  provided  also, 
that  where  a  commission  had  been  superseded,  if  any  other  commis- 
sion should  issue  against  anv  person  comprised  in  such  first  com- 
mission, within  two  calendar  months  next  after  it  should  have 
been  superseded,  no  such  conveyance,  &c.  should  be  valid,  unless 
made,   &e.  more  than  two  calendar  months  before  the  issuing 

SOrtm  ▼.  Ch^ay,  1  D.  P.  C.  350.  E.  903, 4. 

See  Peanon  y.   Graham^  6  A.  & . 


(22)  **  The  sUt.  6  Geo.  IV.  c.  16,  s.  81,  is  no  repeal  of  the  stat. 
3  Geo.  IV.  c.  39,  s.  2.  The  stat.  of  6  Geo.  IV.  is  confined  to  execu- 
tions bond  fide  issued.  The  stat.  of  3  Geo.  IV.  declares  executions  issued 
under  suck  circumstances  as  the  present  to  be  fraudulent  and  void  as 
against  the  assignees.  I  think,  therefore,  that  this  execution,  issuing  after 
an  act  of  bankruptcy,  under  circumstances  which  render  it  fraudulent 
under  the  stat.  3  Geo.  IV.,  is  not  under  the  protection  extended  by  the 
stat.  6  Geo.  IV.  to  executions  bond  fide  executed."  Per  Abbott,  C.  J.,  in 
Wilson  v.  Whitaker,  M.  &  Malk.  8. 
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the  first  commission  (d).  N.  **'  This  section  (23)  applied  to  all 
executions  levied  more  than  two  months  before  the  issuing  of  the 
commission,  whether  founded  on  judgments  after  verdict,  or  on 
judgments  by  default  or  confession,  t£e  words  being  general,  and 
not  in  any  way  limited  or  qualified :  the  108th  section,  (see  post:,  p. 
236,)  applied  only  to  executions  on  judgments  by  defaulter  con- 
fession, or  nil  dicit,  where  the  seizure  had  taken  place  within  the 
two  calendar  months  before  the  issuing  of  the  commission.  This 
construction  will  reconcile  the  two  sections  of  the  act.  The  108th 
section,  however  obscure  in  its  terms  originally,  has  now  received  a 
judicial  construction  which  makes  it  tolerably  clear.  The  creditor, 
who  has  issued  execution  on  a  judgment  after  verdict,  though  within 
the  two  months,  is  entitled  to  a  preference  if  the  seizure  was  before 
an  act  of  bankruptcy ;  but  where  the  judgment  is  by  default  or 
confession,  then,  to  entitle  the  creditor  to  a  preference,  there  must 
have  been  a  sale  as  well  as  a  seizure.*"  Per  Parke^  J.,  4  B.  &  Ad. 
263,  4.     See  also  Crosfield  v.  Stanley,  4  B.  &  Ad.  87. 

Goods  ofa  bankrupt  were  seized  under  an  execution  at  the  suit 
of  a  creditor,  before  ten  o'clock  in  the  forenoon  of  the  13th  of 
August ;  the  commisaon  of  bankrupt  issued  between  twelve  and 
one  o'clock  on  the  13th  of  October  foUOwing;  it  was  holden  («), 
that  the  execution  was  valid,  inasmuch  as  it  had  been  levied  more 
than  two  calendar  ponths  before  the  issuing  the  commission. 
N.B. — Where  the  transaction  amounts  to  an  act  of  bapkruptey 
in  itself,  it  is  not  protected  by  this  Bection ;  «.  a.  a  transfer  of 
goods  made  voluntarily  and  in  contemplation  of  bankruptoy,  though 
made  more  than  two  months  before  the.  issuing  of  the  commission, 
and  in  satisfaction  of  a  bondjide  debt,  is  not  protected ;  for  by  the 
3rd  section^  such  fraudulent  transfer  is  made  an  act  of  bankruptoy. 
Sevan  y.  iVunn,  9  Bingh.  107. 

But  now  by  stat.  2  &  3  Vict.  c.  11,  s.  12,  r4th  June,  1839,]  all 
conveyances  by  any  bankrupt  bond  fide  made  oefore  the  date  and 
issuing  of  the  fiat  shall  be  valid,  notwithstanding  any  prior  act  of 
bankruptcy,  provided  the  person  to  whom  such  nankrupt  so  con- 
veyed, had  not  at  the  time  of  such  conveyance  notice  of  any  prior 
act  of  bankruptcy :  and  by  s.  13  of  the  same  act,  no  purchase  from 
any  bankrupt  bond  fide  and  for  valuable  consideration,  where  the 
purchaser  had  notice  at  the  time  of  purckase  of  an  act  of  bank- 

(<0  See  Shaw  v.  Harvey,  1  A.  &  E.  920.       255.    See  also  CowU  t.  HarrU,  1  M.  & 
(e)  G^dtom  ▼.  Sdnciuary,  4  B.  &  Ad.       Malk.  141. 


(23)  According  to  Bay  ley ,  J.,  in  Wymer  v.  KembUy  6  B.  &  C.  482, 
this  section  only  applies  where  there  has  been  a  prior  act  of  bankruptcy ; 
and  according  to  Tindal^  C.  J.,  delivering  opinion  of  court  in  Bevan  v. 
Nunny  9  Bingh.  1 12,  the  clause  does  not  apply  to  any  case,  unless  where 
a  former  act  of  bankruptcy  is  assumed  to  have  been  committed. 
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ruptcY,  shall  be  impeached  by  reason  thereof,  unless  the  commission 
shall  have  been  sued  out  within  twelve  calendar  months  after  such 
act  of  bankruptcy.  N.  This  act  does  not  extend  to  Ireland.  And 
by  2  &  3  Vict.  c.  29,  [19th  July,  1839,1  reciting  the  6  Geo.  IV. 
c.  16,  s.  82,  and  2  &  3  Vict,  c  11,  all  contracts^  dealings,  and 
transactions,  by  and  wiUi  any  bankrupt,  really  and  bond  fide  made 
before  the  date  and  issuing  of  the  fiat,  and  all  executions  and 
attachments  against  the  lands  and  tenements  or  goods  and  chattels 
of  such  bankrupt,  hond  fidt  executed  or  levied  before  the  date  and 
issuing  of  the  fiat,  shall  be  deemed  to  be  valid^  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed ;  provided 
the  person  so  dealing  with  such  bankrupt,  or  at  whose  smt  or  on 
whose  account  such  execution  or  attachment  shall  have  issued,  had 
not  at  the  time  of  such  contract,  dealing,  or  transaction,  or  at  the 
time  of  executing  or  levying  such  execution  or  attachment,  notice 
of  any  prior  act  of  bankruptcy ;  provided  also,  that  nothing  herein 
contamed  shall  be  deemed  to  give  validity  to  any  payment  made  by 
any  bankrupt  being  a  fraudment  preference  of  any  creditor  or 
creditors  of  such  bsmkrupt,  or  to  any  execution  founded  on  a  judg- 
ment on  a  warrant  of  attorney  or  cognovit  given  by  any  bankrupt 
by  way  of  such  fraudulent  preference.  In  a  case  where  an  act  of 
bankruptcy  having  been  committed  on  the  6th  of  July,  1839,  a  bon& 
fide  execution  was  issued  on  the  8th,  under  which  the  goods  of  the 
bankrupt  were  seized:  the  foregoing  statute  was  passed  on  the 
19th,  and  on  the  24th  a  fiat  in  bankruptcy  issued,  under  which 
the  p]ainti&  were  chosen  assignees;  it  was  holden(/),  that  the 
assignees  must  take  the  property  subject  to  the  new  law,  and  that 
the  execution  was  protected  by  the  statutes.  And  in  a  subsequent 
case  (jg)  it  was  holden,  that  this  statute  has  a  retrospective  opera- 
tion, so  as  to  protect  the  sheriff  from  liability  in  respect  of  a  bonA 
fide  execution  levied  on  the  goods  of  a  banlorupt,  without  notice  of 
the  act  of  bankruptcy,  even  when  the  seizure  and  sale  took  place, 
and  the  fiat  issued,  before  the  passing  of  the  act;  but  the  assignees 
were  not  appointed  until  afterwards.  But  this  statute  only  pro- 
tects transactions  which  were  valid  in  themselves  from  being  im- 
peached by  the  artificial  relation  of  the  title  of  the  assignees. 
Therefore,  where  a  bankrupt,  whose  property  had  been  seized  in 
execution,  with  a  view  ^  of  protecting  himself,  sent  to  request  a 
friendly  qreditor,  who  Imew  nothing  of  his  being  in  bankrupt  cir- 
cumstances, to  issue  execution  against  him,  which  was  done 
accordingly;  it  was  holden  (A),  that  the  transaction  was  not  pro- 
tected or  rendered  valid  by  this  statute. 

By  stat.  6  Geo.  IV.  c.  16,  s.  82,  all  payments  really  and  bona 

(/)  Bdmondt  t.  Lawley,  6  M.  &  W.  Trin.  T.  1840 ;  8  Scott. 
285.  (A)   Hall    v.    Wallaee,  Exc.   U.   T. 

(ff)  NeUtrt^v,  SearUbriek,  6M.&W.  1841. 
684,  recognisiug  LueMn  v.  Simpson,  C.  P. 
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fide  made  hy  any  bankrapt,  or  by  any  person  on  his  behalf,  before 
the  date  and  issuing  of  the  commission  against  such  bankrupt,  to 
any  creditor  of  sucn  bankrupt,  (such  payment  not  beine  a  fraudu- 
lent preference  of  such  creditor^)  shall  be  deemed  vahd,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt  committed ; 
and  all  payments  really  and  bonAjide  made,  or  which  shall  hereafter 
be  made,  to  any  bankrupt  before  the  date  and  issuing  of  the  com- 
mission against  such  bankrupt,  shall  be  deemed  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy  by  such  bankrupt  committed :  and 
such  cr^itor  shall  not  be  liable  to  refund  the  same  to  the  assignees 
of  such  bankrupt,  provided  the  person  so  dealing  (t)  with  the  sud 
bankrupt  had  not,  at  the  time  of  such  payment  by  or  to  such 
bankrupt,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  com- 
mitted. And  bv  sect.  83,  the  issuing  of  a  commission  shall  be 
deemed  notice  of  a  prior  act  of  bankruptcy,  (if  an  act  of  bankruptcy 
had  been  actually  committed  before  tne  issuing  the  commission,)  if 
the  adjudication  of  the  person  against  whom  such  commission  has 
issued  shall  have  been  notified  in  the  London  Gazette,  and  the  person 
to  be  affected  by  such  notice  may  reasonably  be  presumed  to  have 
seen  the  same.  Notice  to  the  principal  is  notice  to  all  his  agents, 
if  there  be  reasonable  time  to  communicate  that  notice  to  his  agents; 
Mayhew  v.  Eames^  3  B.  &  C.  601.  Hence,  notice  to  the  Bank  of 
England  is  notice  to  all  its  branch  banks ;  Willis  v.  the  Bank  of 
England^  4  A.  &  E.  21.  Under  sect.  82,  payments  really  and  bond 
fide  made  are  valid,  even  in  cases  where  the  contract  or  transaction, 
upon  which  they  are  made,  has  taken  place  within  two  calendar 
months  before  the  commission.  See  Coles  v.  Robins^  3  Campb.  ]  83. 
C(uh  V.  Young y  2  B.  &  C.  413.  The  same  point  was  decided  in 
HiU  V.  Famelli  9  B.  &  C.  45,  where  a  library  of  books  had  been 
purchased  of  a  hop-merchant  and  paid  for,  without  notice  that  the 
nop-merchant  had  at  that  time  committed  an  act  of  bankruptcy,  on 
which  a  commission  was  afterwards,  and  after  the  sale  of  the  books, 
taken  out.  So  giving  cash  for  a  bank  (A)  post  bill.  A  payment  in 
goods  is  a  payment  within  the  meaning  of  this  section.  Hence, 
where  the  bankrupt,  after  repeated  applications  for  payment  of  a 
previous  debt,  but  after  a  secret  act  of  bankruptcy,  delivered  goods 
oondfide  in  part  payment ;  it  was  holden  to  be  protected.  Cannan 
V.  Jvood^  2  M.  &  W.  465.  "A  bond  fide  payment  imports  some- 
thinff  different  from  and  additional  to  an  actiud  payment ;  the  words 
bona  fide  were  inserted  by  the  legislature  to  raise  the  question, 
whether  the  money  had  been  paid  honestly  and  fairly  in  the  course 
of  an  honest  transaction.'"  Per  TindaU  C.  J.,  Devas  v.  Venables^ 
3  Bingh.  N.  C.  403.  Where  B.,  having  committed  a  secret  act  of 
bankruptcy,  assigned  chattels  to  the  (kfendant,  as  a  security  for 
money  tent  to  B.  by  the  defendant,  in  trust  to  permit  B.  to  use  them 

(0  See  Pewntm  ▼.  Graham,  6  A.  &  E.  {k)  WtUia y.TkaBamk  t^Emglaad,  4  A. 

904.  &  E.  21. 
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till  March,  1833,  and  ihen,  if  the  debt  were  unpaid,  to  sell  them  in 
discharge  thereof.  In  October,  1832,  and  witnin  two  months  of 
this  assignment,  a  fiat  issued  against  B. ;  it  was  holden,  that  this 
could  not  be  considered  as  a  paymelat  protected  by  the  82nd  section  t 
the  word  payment  applied  to  a  payment  of  a  debt,  and  not  to  a  loan 
of  money  upon  the  security  of  a  transfer  of  ffoods.  Cannan  v. 
Denew,  10  Bineh.  292.  So  where  a  bankrtfpt  having,  within  two 
months  before  the  fiat,  deposited  chattels  by  way  of  pledge,  in  con- 
sideration of  an  advance  of  money ;  it  was  holden,  tnat  the  trans- 
action, though  band  fide  and  without  notice  of  an  act  .of  bankruptcy/ 
was  not  protected  (Q. 

By  sect.  84,  no  person  or  body  corporate,  or  public  company, 
having  in  their  possession  or  custody  any  money,  goods,  wares, 
merchandizes,  or  eflects,  belonging  to  any  bankrupt,  shall  be  en- 
dangered by  reason  of  the  payment  or  dehvery  thereof  to  the  bank- 
rupt or  his  order ;  provided  such  person  or  company  -had  not,  at  the 
time  of  such  deliveir  or  payment,  notice  that  such  bankrupt  had 
committed  an  act  of  bankruptcy.  And  by  sect.  85,  if  any  accre- 
dited agent  of  any  body  corporate  or  public  company  shall  have 
had  notice,  of  any  act  of  bankruptcy,  such  body  corporate  shall  be 
hereby  deemed  to  have  had  such  notice. 

By  sect.  86,  no  purchase  from  any  bankrupt  bond  fide^  and  for 
valuable  consideration,  where  the  purchaser  had  notice  at  the  time 
of  an  act  of  bankruptcy  by  such  bankrupt  committed,  shall  be  im- 
peached by  reason  thereof,  unless  the  commission  against  such 
bankrupt  shall  have  been  sued  out  within  twelve  calendar  months 
after  such  act  of  bankruptcy. 

By  sect.  87,  no  title  to  any  real  or  personal  estate  sold  under 
any  commission,  or  under  any  order  in  bankruptcy,  shall  be  im- 
peached by  the  bankrupt,  or  any  person  claiming  under  him,  in 
respect  of  any  defect  in  the  suing  out  of  .the  commission,  or  in  any 
of  the  proceedings  under  the  same,  unleds  the  bankrupt  shall  have 
commenced  proceeding  to  supersede  the  said  commission,  and  duly 
prosecuted  the  same  within  twelve  calendar  months  from  the  issuing 
thereof  (m). 

By  sect.  108,  no  creditor  having  security  for  his  debt,  or  having 
made  any  attachment  in  London,  or  any  other  place,  by  virtue  of  any 
custom  there  used,  of  the  goods  of  the  bankrupt,  shan  receive  upon 
such  securi^  or  attachment  more  than  a  rateable  part  of  such  debt; 
except  in  respect  of  any  execution  or  extent  served  and  levied,  by 
seizure  upon,  or  any  mortgage  or  hen  upon,  any  part  of  the  property 
of  such  bankrupt  before  the  bankruptcy;  provided  that  no  creditor^ 
though  for  a  valuable  consideration^  woo  shall  sue  out  execution 
upon  any  judgment  obtained  by  default,  confession,  or  nil  dicit, 

(0  Wright  T.  Feamleyt  5  Bingh.  N.  (»»)  See  Eari  GrmviUe  ▼.   Danven^ 

C.  89.  7  Sim.  121. 
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shall  (tvail  himself  of  such  execution  to  the  prejudice  of  other  fair 
creditors^  but  shall  he  paid  rateable  with  such  creditors{Z4s).  This 
proviso  limits  the  exception,  and  the  exception  applies  only  to  cases 
falling  within  the  first  part  of  the  section,  viz.  those  of  creditors 
having  security.  Per  Lord  Tenterden^  C.  J.,  6  B.  &  C.  484, 
Wymer  v.  Kemble.  In  this  case  the  goods  of  the  debtor  had  been 
seized  under  a  fi.  fa.  sued  out  upon  a  judgment  of  non  sum  infor^^ 
m€ttuSf  and  delivered  to  the  creditor  under  a  bill  of  sale  by  the 
sheriff;  then  a  bankruptcy  followed;  and  it  was  holden,  that  he  had 
ceased  to  be  a  creditor,  having  been  paid  by  means  of  the  execution 
before  the  bankruptcy.  So  where  after  seizure  and  before  bank- 
ruptcy, the  debtor  pays  the  money  to  the  sheriff's  officer,  the  debt 
is  thereby  extinguished,  and  although  the  money  is  in  ihe  hands 
of  the  sheriff  at  the  time  of  the  bankruptcy,  and  paid  over  to  the 
execution  creditor  afterwards,  the  assignees  cannot  recover. 
Morland  v.  PeUatt,  8  B.  &  C.  722.  But  where  the  sheriff  had 
made  a  seizure  before  act  of  bankruptcy,  but  the  goods  remained 
in  his  hands  unsold  at  the  time  of  the  bankruptcy,  it  was  holden, 
that  the  sheriff  was  not  justified  in  paying  over  to  the  creditor 
money  received  by  him  as  the  proceeds  of  the  sale,  after  the  bank- 
rupt-cy.  Notley  v.  Buck^  8  B.  &  C.  160.  See  further  on  this  sub- 
ject. In  re  Washboum^  8  B.  &  C.  444. 


(24)  The  Stat.  1  Will.  IV.  c.  7,  8.  7,  reciting  the  words  printed  in 
italics,  and  also,  that  by  reason  of  such  provision,  plainti£&  had  been  and 
might  be  deterred  from  accepting  a  cognovit  actionem,  with  stay  of 
execution,  whereby  the  expense  of  further  proceedings  in  such  action 
might  have  been  and  may  be  saved  or  diminished,  for  remedy  thereof 
enacts,  ''  that  no  ju<^ment  signed  or  execution  issued  after  the  passing 
of  that  act  [1 1th  March,  1831,]  on  a  cognovit  actionem  after  declaration 
filed,  or  delivered,  or  judgment  by  default,  confession  or  nil  dicit,  according 
to  the  practice  of  the  court  in  any  action  commenced  adversely,  and  not 
by  collusion  for  the  purpose  of  fraudulent  preference,  shall  be  deemed 
within  the  foregoing  provision."  An  execution  sued  out  upon  a  final  judg- 
ment, after  judgment  by  nil  dicit,  falls*  within  this  proviso,  which  com- 
prises all  judgments  by  default,  and  cannot  be  restrained  to  judgments 
by  default  by  the  consent  or  the  collusion  of  the  parties ;  and  the  words 
'*  obtained  by  default,  confession,  or  nil  dicit,"  apply  to  a  judgment 
obtained  before,  as  well  as  after,  the  passing  of  the  act  A  plaintiff  in 
execution  upon  a  judgment  by  confession  ceases  to  be  a  creditor,  having 
security  for  his  debt  within  the  108th  section  of  statute  GGeb.  IV.  c.  16, 
when  the  goods  seized  under  that  execution  are  sold,  even  though  an  act 
of  bankruptcy  be  committed  before  the  return  of  the  writ.f 

•  Cuming  y.  Wtlrfbrd,  4  M.  &  P.  238.      cognising  WyiMT  ▼.  KmbU. 
t  HiggknM  ▼.  ^Adam,  3  Y.  &  J.  1,  re- 
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VIII.    Of  Actions  which  may  be  brought  by  the  Assignees  of  a 
Bankrupt^  and  in  what  Manner  they  ought  to  sue. 

Thb  assignees  of  a  bankrupt  can  recover  such  things  only  as  the 
bankrupt  had  both  a  legal  ana  equitable  (n)  right  in. 

1.  Money  had  and  received. — ^An  action  for  money  had  and 
received  wul  lie  against  a  creditor  of  the  bankrupt  (o),  who,  after 
the  act  of  bankruptcy,  takes  out  execution  against  the  goods  of  the 
bankrupt,  and  receives  from  the  sheriff  the  money  arising  from 
the  sale  of  the  goods ;  for  the  law  supposes  the  creditor  to  have 
received  the  same  for  the  use  of  the  assignees  in  whom  the  pro- 
perty of  the  goods  is  vested,  and  thence  implies  a  promise  to  pay. 
So  where  a  trader  became  a  bankrupt  by  lying  in  prison  two 
months  (now  21  days)  after  an  arrest  (j9) ;  it  was  holden,  that 
his  assignees  might  maintain  an  action  tor  money  had  and  re- 
ceived against  a  person  who,  after  the  arrest,  and  before  the 
expiration  of  the  two  months,  having  had  notice  that  a  commission 
would  be  sued  out  against  the  trader,  sold  his  goods  and  paid  him 
the  produce.  In  cases  of  this  kind,  the  assignees  have  an  election 
to  bring  either  trover  or  assumpsit.  In  trover  they  may  recover 
the  full  value  of  the  goods  at  the  time  they  were  taken,  though  the 
sale  may  not  actually  have  produced  more  than  half  their  worth : 
but  in  assumpsit,  the  assignees,  considering  the  party  selling  the 
ffoods  as  their  agent,  are  entitled  to  recover  only  what  was  pro- 
duced by  the  sale  of  the  goods  {q).  If  the  assignees  bring  as- 
sumpsit, they  affirm  the  contract,  and  the  defendant,  if  a  creditor 
of  the  bankrupt,  may  set  off  his  debt  (r).  But  the  assignees  can- 
not affirm  the  act  of  the  bankrupt  as  their  agent  in  part,  and  avoid 
it  as  to  the  rest  {s). 

By  the  law  of  England  (/),  if  not  contradicted  by  the  laws  of 
the  country  where  the  property  mav  be,  the  conunissioners  may 
difloose  of  the  personal  property  of  the  bankrupt  resident  here, 
although  such  property  be  in  a  foreign  country.  Hence  where 
the  defendant  being  resident  in  England,  and  a  creditor  of  the 
bankrupt  in  England,  after  the  assignment  of  the  bankrupt's 
estate,  and  with  full  knowledge  thereof,  attached  and  afterwards 
received,  by  a  remittance,  money  due  to  the  bankrupt  in  Rhode 
Island  in  North  America;   it    was  holden,   that  the  assignees 

(«)  Per  Parity  B.,  in  Mogg  ▼.  Baker,  (r)  8mUh  t.  HodeoHf  4  T.  R.  211. 

3  Mee.  &  Wels.  197.  {«)  WtUon  y.  Poulter,  Str.  859 ;  Brewer 

(o)  Kitehm  ▼.  CampheU,  3  Wils.  304  ;  ▼.  SJunrrtne,  7  B.  &  C.  313,  per  Bafflejf^ 

2  BL  Rep.  827.  J.,  S.  P. 

ip)  Kmgr.  Leiik,  2  T.  R.  141.  (0  HwUer  t.   PotU,  4  T.   R.  182  ; 

(q)  Per  Oroe§  and  BuUer,  Js.,  in  King  PhiUipe  t.  HwUer,  2  H.  Bl.  402. 
T.  Leith,  2  T.  R.  144,  145. 
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might  recover  the  same  from  the  defendant,  in  an  action  for 
money  had  and  received  to  their  use.  So  where,  after  an  act  of 
bankruptcy  conunitted  r«),  but  before  the  assignment,  a  creditor  of 
the  bankrupt  in  England,  and  resident  in  England,  with  knowledge  of 
the  act  of  bankruptcy,  made  an  affidavit  of  debt  in  England,  by  vurtue 
of  which  he  attached,  and  after  the  assignment  received,  money  due 
to  the  bankrupt  in  one  of  the  British  plimtations  in  America ;  it  was 
holden,  that  the  assignees  might  recover  the  same  in  an  action  for 
money  had  and  received.  A.,  w;er  an  act  of  bankruptcy  committed 
by  B.,  received  the  amount  of  a  draft  drawn  by  B.  on  his  banker,  in 
favour  of  A.,  for  a  bona  fide  debt.  The  plaintiils,  as  assignees  of 
B.,  brought  an  action  against  the  banker  for  a  larger  sum  of 
money  belonging  to  the  oankrupt,  in  which  action  the  banker 
attempted  to  set  off  the  before-mentioned  sum,  which  he  had  paid 
to  A. :  but  it  appearing  that  the  banker  had  paid  the  money  to 
A.  with  full  knowledge  of  the  bankruptcy,  the  set-off  (:r)  was 
disallowed.  The  plaintifib  then  brought  an  action  for  money  had 
and  received  against  A.  to  recover  the  amount  of  the  draft ;  but  it 
was  holden  fv),  that  the  action  would  not  lie ;  for,  although  the 
plaintifis  had  at  first  an  election  whether  they  would  bring  the 
action  a^inst  the  banker  or  A.,  yet  having  in  the  former  action, 
affainst  tne  banker,  insisted  that  the  money  had  not  been  paid  on 
their  account,  and  that  it  was  void,  they  could  not  in  the  present 
action  be  permitted  to  contradict  it,  and  insist  that  the  payment 
was  made  on  their  account. 

CaveTULfit. — In  covenant  for  rent  on  an  indenture  (2),  brought  by 
the  assignees  of  the  lessor  (a  bankrupt),  the  lessee  cannot  plead 
that  the  lessor  nil  kabuit  in  tenemeniis :  for  the  assignees  succeed 
to  all  the  rights  of  the  bankrupt,  and  consequently  may  claim  the 
benefit  of  that  estoppel,  which  would  have  operated  between  the 
lessor  and  lessee.  By  indorsement  of  lease,  reciting,  that  the  lessee 
had  purchased  certain  fixtures  on  the  premises  on  condition  of 
their  being  repurchased,  it  was  agreed  between  the  lessor  and 
lessee,  and  the  lessor  covenanted,  that  on  the  expiration  or  other 
sooner  determination  of  the  term,  he  (the  lessor)  would  take  the 
fixtures  at  such  price  as  they  should  be  appraised  at  by  two  com- 
petent persons,  one  to  be  named  by  each  side :  the  lessee  became 
bankrupt,  and  his  assignee  declined  the  lease  (which  was  delivered 
up),  but  required  the  fixtures  to  be  repurchased;  and  brought 
covenant  against  the  lessor  for  not  appointing  an  appraiser:  it 
was  holden  (a),  that  as  by  6  Oeo.  IV.  c.  16,  s.  75,  the  bankrupt, 
on  delivering  up  the  lease,  was  discharged  from  all  the  covenants 
on  his  part,  performance  of  the  covenant  in  question  could  not  be 


(tt)  ;9t7/  ▼.  Wornpick,  I  H.  Bl.  665.  (z)  Parker  t.  Manning,  7  T.  R.  537. 

(x)  Verwm  w.  Haniey,  2T.  R.  113.  (a)  Kearteyr.  Cantatrt,  2  B.  a^  Ad. 

(y)  Vamon  y.  Hanam,  2  T.  R.  287.  716. 
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enforced  by  the  assignee  of  the  bankrupt  against  the  lessor.  For 
the  remedies  given  to  assignees  for  the  recovery  of  rents  by 
debt  or  distress,  and  of  enforcing  the  observance  of  all  covenants 
and  agreements  in  respect  of  lands  of  which  the  connnissioner  has 
the  power  of  disposition,  under  the  3  &  4  Will.  IV  •  c*  74,  see  the 
67th  section  of  that  statute. 

Debt. — The  assignees  of  a  bankrupt  may  bring  an  action  of 
debt  on  the  stat.  9  Ann.  c.  14,  against  the  winner,  for  {b)  money 
lost  at  play  bv  the  bankrupt  before  his  bankruptcy,  and  the  assig- 
nees of  a  bankrupt  are  allowed  to  sue  both  in  the  aebet  and  detinet^ 
because  the  whole  property  of  the  bankrupt  is  vested  in  them 
by  law  (c). 

Tort, — Defendant,  a  leaseholder  for  a  long  term,  put  N.  in 
possession  under  an  agreement  to  grant  a  lease  when  N.  should 
nave  paid  a  sum  of  money  for  the  mmitiire,  which  he  waa  to  do 
by  instalments  in  three  years,  in  the  mean  time  paying  rent  at 
certain  days  to  defendant,  subject  to  distress  for  non-payment. 
Defendant  received  rent  from  N.,  but  omitted  to  pay  the  superior 
landlord,  who  distrained  on  N.  for  arrears  due  from  defendant,  N. 
having  become  bankrupt;  it  was  holden(<Q,  that  the  damage 
incurred  by  the  distress  was  a  cause  of  action  on  which  his  assig- 
nees miffht  sue ;  for  though  a  right  of  action  for  an  injury  to  the 
person  does  not  pass  to  assignees,  yet  an  injury  to  banlarupt's  per- 
sonal property  does.  It  appears  to  have  been  the  intention  of  the 
legislature  to  give  assk;nees  all  the  remedies  in  respect  of  the  property 
which  they  were  entitled  to  under  the  former  acts,  and  tnat  they 
should  have  power  (as  they  had  under  those  acts)  to  sue  upon 
contracts  made  with  the  bankrupt,  and  for  injuries  affecting  his 
property,  though  not  for  mere  personal  wrongs,  and  such  causes 
of  action  as  would  abate  by  his  death.  Hence  assignees  may 
maintain  (e)  an  action  for  unliquidated  damages  which  have  ac- 
crued before  the  bankruptcy  by  non-performance  of  a  contract. 
So  where  B.  before  his  banlmiptcy  hired  a  carriage  of  M.  and  let 
it  to  defendant,  who  sent  it  back  to  B.  damaged,  and  C.  repaired 
.it  with  the  assent  of  B.,  and  after  B.'s  bankruptcy  proved  the 
amount  of  the  repairs  under  B.'s  commission ;  it  was  nolden  (/), 
that  B.'s  assignees  had  a  right  of  action  against  the  defendant; 
but  as  it  did  not  appear  that  B.'s  estate  had  paid  or  was  ever 
likely  to  pay  any  dividend,  they  were  entitled  to  nominal  damages 
only. 

Trover. — The  reader  should  be  reminded  that  by  the  statute  2  & 
3  Vict.  c.  29,  ante^  p.  234,  all  executions  against  the  goods  of  a 


{h)  Brmdmy.  Paii,  2  H.  Bl.  368.  («)  Wright  v.  FaiffiM,  2  B.  &  Ad. 

W  Per    Bulltr,    J.,    in     WliUer   r.  727. 

Krenhman,  2  T.  R.  46.  (/)  Porter  ▼.  r«r/<y,  9  Bingfa.  93. 
{d)  Hancock  v.  Cqfyn,  8  Bingh.  358. 
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bankrupt  bona  fide  levied  before  the  date  of  the  fiat,  as  well  as  con- 
tracts, dealings,  and  transactions  bond  fide  made  before  that  date,  are 
put  upon  the  same  footing  as  payments  made  by,  or  to  a  bankrupt, 
were  under  the  6  Geo.  IV.  c.  16,  s.  82,  antey  p.  234,  and  are 
declared  to  be  valid  notwithstanding  any  prior  act  of  bankruptcy, 
if  levied  or  made  without  notice  of  any  prior  act  of  bankruptcy. 
In  order,  however,  to  brinff  a  case  within  tne  provisions  of  the  new 
act,  it  is  essential  that  the  transaction  be  a  valid  one  (^).  The 
foUowing  cases  which  occurred  before  the  passing  of  the  new  act 
must  therefore  be  considered  with  reference  to  its  provisions ;  but 
as  the  new  act  differs  from  the  6  Oeo.  IV.  c.  16,  s.  81,  only  as  to 
the  time  allowed  for  making  executions,  contracts,  and  dealings, 
valid,  they  are  still  retained. 

If  after  an  act  of  bankruptcy^  but  before  commission,  a  person 
sue  out  execution  against  the  goods  of  the  bankrupt,  under 
which  the  sheriff  makes  a  seizure,  and  then  within  two  months  a 
ooDQunission  issues,  and  afterwards  the  sheriff  sells  the  goods,  the 
assignees  may  maintain  trover  against  the  sheriff  (A)  (25)  ;  and  so 
where  the  sheriff  seizes,  sells,  and  pays  over  the  money  before  com- 
mission and  before  notice  (i)  of  the  bankruptcy ;  but  the  assignees 
cannot  maintain  trespass  (A),  for  officers  and  ministers  of  justice 
cannot  be  made  trespassers  by  relation.  In  like  manner  the  assig- 
nees may  bring  trover  against  the  party  suing  (Z),  if  proved  a  party 
to  the  conversion  by  giving  bond  to  the  sherifl^  and  receiving  the 
money  levied.  Or  if  the  party  accompany  the  officer  in  levying 
the  goods  (m),  though  the  produce  of  the  ffoods  remain  in  the 
hands  of  the  sheriff's  broker.  But  assignees  having  once  affirmed 
the  acts  of  a  person  who  wrongfully  sold  the  property  of  bankrupt, 
cannot  afterwards  maintain  (n)  trover  affainst  such  person.  Where 
S.  obtained  bills  of  exchange  from  the  defendant  upon  a  fraudulent 
representation,  that  a  security  given  by  him  to  the  defendant, 
(which  was  void,)  was  an  ample  security,  and,  on  the  next  day, 


{g)  Hall  ▼.  WdUae%,  Exc.  H.T.  1841, 
ante,  p.  234. 

(A)  Chopery.  Ckitiy,  1  Burr.  20,  and  1  Bl. 
lEiip,  65  ;  LaiaruB  t.  Waitkmai^  5  Moore, 
313  ;  CarUtU  t.  Garland,  7  Bingh.  298, 
afllrmed  on  error  in  Ezc.  Ch.  10  Bingh. 
452 ;  2 Cr. &M.  31 ;  4 Soott, 587, S,  C.  ; 
affirmed  on  error  in  1).  P.  4  Bingh.  N.  C. 
7 ;  3  M.  &  W.  152 ;  DUltm  v.  LangUy, 
2  B.  &  Ad.  131 ;  in  DiWm  t.  LangUy,  it 
did  not  appear  that  theriff,  at  time  of 
aeisnre,  or  when  lale  began,  knew  of  the 
act  of  bankruptcy. 


(0  Po//erT.fir/arib>,Ezchr.M.T.1807. 
(See  Report  from  Mr.  Jnatioe  WiUianu't 
MS.  note  in  4  Soott,  718,)  dted  4  M.  & 
S.  260,  recognised  in  Price  ▼.  Hefyar,  4 
Bingh.  603.  Balme  t.  Htttton,  on  error 
from  Ex.  in  the  Exchequer  Ch.  9  Bingh. 
471,  S.  P. 

(A)  SnUthr.  diUiee,  1  T.  R.  475. 

(/)  Rush  Y.  Baker,  Bull.  N.  P.  41 ; 
Str.  96,  and  MSS.  8,  C, 

(m)  Menham  ▼.  Bdmomttm,  1  Boa.  & 
Pul.  369. 

(«)  Brewer  t.  Sparrow,  7  B.  &  C.  810. 


(25)  See  ttat.  1  &  2  Will.  IV.  c.  58  (Interpleader  Act),  enabling  the 
sheriff  to  come  in  and  protect  himself  against  disputed  claims  to  property. 

VOL.   I.  R 
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having  resolved  to  stop  payment,  informed  the  defendant  that 
he  had  repented  of  what  he  had  done,  and  had  sent  express  to 
stop  the  bills,  and  would  return  them,  and  three  days  afterwards 
committed  an  act  of  bankruptcy,  after  which  ^he  returned  to  the 
defendant  all  the  bills,  (except  one  which  had  been  discounted,) 
and  also  two  bank-notes,  part  of  the  proceeds  of  such  discount, 
and  the  defendant  delivered  back  the  security,  and  afterwards 
a  commission  of  bankruptcy  issued  against  S.,  the  assimees  under 
which  commission  brought  trover  against  the  defendant  for 
the  bills  and  bank-notes;  held,  that  the  defendant  was  entitled 
to  retain  them  (o).  Assignees  may  maintain  trover  for  goods  sold 
by  a  bankrupt  after  an  act  of  bankruptcy,  although  they  have 
denumded  payment  for  them.  The  very  taUng  of  goods  {p)  from 
one  who  has  no  right  to  dispose  of  them  is  a  conversion. 

In  what  manner  the  Assignees  ought  to  sue. — All  the  assignees 
who  are  living  must  join  in  the  action  {q).  In  actions  brought  by 
the  assignees,  they  may  declare  generally  as  assignees  of  the  estate  oi 
A.  a  bankrupt,  according  to  the  form  of  the  statute,  concerning 
bankrupts,  without  settmg  forth  the  act  by  which  the  trader 
became  a  bankrupt  (r),  or  the  proceedings  under  the  commis- 
sion (5).  So  a  declaration  on  a  scire  facias  (/),  by  the  asedgnees  of  a 
bankrupt,  stating  generally,  that  he  became  a  bankrupt  within  the 
meaning  of  the  statute,  and  that  his  goods  and  effects  were  duly 
assigned  to  the  plaintiffs,  is  sufficient,  without  stating  the  trading, 
act  of  bankruptcy,  &c.,  because  a  sdre  facias  ia  an  action.  The 
assignees  cannot  make  themselves  parties  to  the  record  in  any  inter- 
mediate stage  of  the  proceedings  (u),  but  it  must  be  immediately 
after  judgment,  and  before  any  other  proceeding  has  taken  place, 
though  an  interlocutory  judgment  is  sufficient  for  this  purpose. 
Hence  where  plaintiff,  after  judgment  against  him  and  writ  of  error 
allowed,  becomes  a  bankrupt,  the  assimees  ouirht  to  so  on  with 
the  ^t  of  error  in  the  banUpt'8  nami,  the  w^t  of  emu- being  a 
proceeding  after  the  judgment ;  and  if  the  assignees,  instead  of 
adopting  this  method,  sue  out  a  sci.  fa.  in  their  own  names  to 
compel  an  assignment  of  errors,  the  court  will  quash  it.  If  the 
assignees  bring  an  action  upon  a  contract  made  by  the  bankrupt 
before  his  bankruptcy,  it  is  incumbent  on  them  to  sue  as  assignees, 
and  so  to  state  themselves  in  the  declaration.  But  where  the 
contract  is  made  by  the  bankrupt  after  his  bankruptcy  (:r),  and 
before  he  has  obtained  his  certincate,  as  all  his  property  is  then 
vested  in  the  assignees,  he  will  be  considered  as  their  agent ;  and, 

(0)  OlatUtone  v.  Hadwm,  1  M.  &  S.  {q)  Snelgrove  t.  Hunt,  2  Stark.  K.  P.  C. 
517.     See  farther  Taylor  v.  Plumer,  3  M.       424,  Abbott^  C.  J. 

&  S.  562.  (r)  Pepy9  y.  Low,  Carth.  29. 

(p)  Huratv,  Cfwennap,  2  Stark.  N.  P.  C.  (t)  Lawson  y.  Latnby  Lut.  274. 

306.    Lord  Ellenborough,  C.  J.,  whose  (t)  Winter  y.  Kretchman,  2  T.  R.  45. 

opinion  waa  afterwards  confirmed  by  the  (u)  Kretehman  y.  Beyer,  1  T.  R.  463. 

court.  Ix)  Evans  y.  Marni,  Cowp.  569. 
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in  such  case,  it  is  not  necessary  that  they  should  state  themselves 
to  be  assignees  in  the  declaration ;  in  like  manner  as  where  an 
executor  brings  an  action  on  a  contract  made  by  Aim^^/f  respecting 
the  goods  of  the  testator,  he  need  not  name  himself  executor. 
In  actions  of  assumpsit  brought  by  the  assignees  on  contracts 
made  with  the  bankrupt,  there  are  two  ways  in  which  the  promises 
may  be  laid  in  the  declaration :  1st,  As  having  been  made  to  the 
bankrupt  (y)  before  his  bankruptcy ;  and,  2najy,  As  having  been 
made  to  the  plaintiffe  as  assignees  {z).  In  an  action  brought  by 
the  assignees  of  a  bankrupt  (a),  the  plaintiflfe  declared  on  an  ac- 
count stated  with  the  bankrupt^  whereon  the  defendant  was  found 
in  arrear  £  ,  and  being  so  in  arrear,  he  promised  to  pay  the 
plaintiffs  as  assignees.  On  the  general  issue  pleaded,  the  evidence 
was,  that  the  accoimt  was  stated  with  the  bankrupt,  and  the 
defendant  promised  to  pay  him,  but  there  was  not  any  evidence 
of  a  promise  to  the  assignees.  Lord  Hardwicke^  C.  J.,  was  of 
opinion,  that  the  declaration  was  supported  by  the  evidence,  and 
the  plaintifi&  had  a  verdict.  On  a  motion  for  a  new  trial,  the 
court  concurred  in  opinion  with  the  chief  justice :  Lee^  J.,  observ- 
ing, that  he  was  not  aware  of  any  case,  where,  on  a  declaration 
framed  in]  this  manner,  it  had  been  holden  necessary  to  prove  an 
express  promise  to  the  assignees ;  because  when  the  accoimt  was 
proved  to  be  stated  with  the  bankrupt,  there  was  a  sufficient  con- 
sideration :  a  debt  was  created  to  the  bankrupt  which  was  trans- 
ferred to  the  assignees  by  the  statute ;  and  this  was  evidence  of  a 
promise  to  the  assignees  so  as  to  entitle  them  to  this  demand, 
standing  in  the  place  of  the  bankrupt.  Assignees  under  a  joint 
commission  against  two  partners,  may  recover  (&)  in  the  same 
action  debts  due  to  the  partners  jointly  and  debts  due  to  them 
separately;  for  beinff  assignees  of  the  two  partners,  they  are 
assignees  also  of  each.  The  assignees  under  a  joint  commission 
against  A.  and  B.,  in  suing  on  a  separate  contract  entered  into  with 
A.,  may  describe  themselves  generally  as  assignees  of  A.  without 
noticing  the  name  of  B.  (c).  A.  and  B.  were  partners,  A.  com- 
mitted an  act  of  bankruptcy,  and  afterwards,  but  before  the  bank- 
ruptcy of  B,,  the  sheriff  seized  goods  which  had  belonged  to  A. 
and  B.  under  an  execution  against  them :  it  was  holden  (cf),  that 
the  assignees  of  A.  and  B.  under  a  joint  commission  could  not, 
suing  as  such,  recover  A.'^s  share  of  the  property  therein.  A 
trader  beinff  seised  of  an  estate  for  Ufe  with  a  power  of  appoint- 
ment, remamder  in  default  of  appointment  to  himself  in  fee,  after 


{y)  Rig  T.  WUmer,  Str.  697,  a^adged  {b)  Graham   ▼.  Muleaater,  4  Bingfa. 

on  demurrer  to  declaration.  115. 

(i)  Foihion  ▼.   Dormetj  7   Via.  Abr.  (c)  Stonehouse  v.  De  Siha,  3  Campb. 

140,  tit.  Creditor  and  Bankrupt,  pi.  16.  399. 

(a)  Skinmer  v.  Rebow^  T.  8  &  9  Geo.  {d)  Hogg  and  another  t.  Bridges  and 

11.  B.  R.  MSS.  another^  8  Taunt.  200. 

n  2 
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having  committed  an  act  of  bankruptcy  made  an  appointment  in 
favour  of  J.  S. ;  it  was  holden  («),  that  all  his  interest  having 
passed  to  his  assignee  under  a  bargain  and  sale  executed  by  the 
Commissioners,  thi  ai>poiDtment^^oid :  and  therefore  ihL  the 
assignee  might  maintain  an  ejectment. 

Actions  against  Assignees. — By  stat,  6  Geo.  IV.  c.  16,  s.  44, 
*'  Every  action  brought  against  any  person  for  any  thing  done  in 
pursuance  of  this  act  shall  be  commenced  within  three  calendar 
months  next  after  the  fact  committed;  and  the  defendant  may 
plead  the  general  issue  and  give  this  act  and  the  special  matter 
m  evidence,  and  that  the  same  was  done  by  authority  of  this 
act ;  and  if  it  shall  appear  so  to  have  been  done,  or  that  such 
action  was  commenced  after  the  time  before  limited  for  bringing 
the  same,  the  jury  shall  find  for  the  defendant:  and  if  there 
be  a  verdict  for  the  defendant,  or  if  the  plaintiff  shall  be  non- 
suited, or  discontinue  his  action  after  appearance  thereto,  or  if, 
upon  demurrer,  judgment  shall  be  given  against  the  plaintiff,  the 
defendant  shall  recover  double  costs/'  ^^  The  true  construction  of 
the  foregoing  clause  appears  to  be  this :  if  the  assignee  does  an  act 
directed  by  the  statute,  but  does  it  erroneously,  he  is  protected : 
but  if  he  aoes  the  act  as  the  result  of  his  ownership  of  that  which 
was  the  banlcrupt^s  property,  and  not  by  the  direction  of  the  sta- 
tute, that  is  not  done  in  pursuance  of  the  statute,  and  he  is  respon- 
sible for  it."  Per  Bayley^  J.,  delivering  judgment  of  the  court  in 
E^e  V.  Parher^  8  B.  &  C.  701,  recogmzing  Carrutkers  v.  Payne^ 
6  Bingh.  270.  See  also  Worth  v.  Buddy  2  B.  &  Ad.  177,  where  it 
was  holden,  that  assignees  are  not  entitled  to  double  costs  under  the 
latter  part  of  this  section,  and  there  is  not  any  distinction  between 
the  case  of  a  general  assignee  and  an  official  assignee.  The  official 
assignee  is  not,  therefore,  entitled  to  notice  of  action  by  the  alleged 
bankrupt  for  seizing  his  goods  under  the  fiat ;  for  the  right  he 
exercises  in  seizing  the  goods  is  a  right  belonring  to  him  by  virtue 
of  his  property  in  them,  and  not  of  any  special  power  given  to  him 
by  the  Bankrupt  Acts;  Knight  v.  Turquandy  2  M.  &  W.  101. 
Formerly,  when  a  dividend  was  declared,  it  was  considered  that  a 
right  of  action  against  the  assignees  accrued  to  every  creditor  for  his 
proportion  (/)  ;  and  it  was  holden,  that  assumpsit  might  be  main- 
tained against  the  assignees  of  a  bankrupt  by  a  creditor  for  his 
share  of  a  dividend,  under  an  order  of  the  commissioners ;  and  in 
such  action  the  proceedings  before  the  commissioners  were  conclu- 
sive evidence  of  the  debt,  and  the  assignees  could  not  set  off  a  debt 
due  from  the  plaintiff,  for  the  sum  proved  must  be  taken  to  be  the 
balance  due;  but  now  by  stat.  6  Geo.  IV.  c.  16,  s.  Ill,  no  action 
for  any  dividend  shall  be  brought  by  any  creditor  who  has  proved 
under  the  commission,  against  the  assignees  of  the  estate  of  such 

(e)  Doe  d,  Coiemm  r.  Briimn,  2  B.  &  (/)  Brown  t.  Bulkmt  Dong,  407»  per 

A.  93.  Ken^OHf  C.  J.,  6  T.  R.  549,  S.  P. 
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baokrupt,  for  the  amount  of  any  dividend  declared  by  the  commis- 
sioners; but  in  cases  of  refusal  by  the  assignees  to  pay  such  divi- 
dend, the  creditor  entitled  to  the  same  may  petition  the  Lord  Chan- 
cellor, who  may  order  payment  thereof,  with  interest  for  the  time 
that  such  dividend  shall  have  been  withheld,  and  the  costs  of  the 
application. 


IX.  Of  Actions  by  the  JBankrupt. 

An  uncertificated  bankrupt  has  a  special  property  in  goods 
acquired  by  himself  after  his  bankruptcy  (^),  ana  may  maintain 
trover  for  them  against  strangers.  So  if  an  order  for  the  delivery 
of  goods  (A),  belonging  to  A.  but  in  the  possession  of  B.,  be  given 
by  A.  to  an  uncert^cated  bankrupt,  in  payment  of  a  debt  due  from 
A.  to  the  bankrupt  after  his  bankruptcy,  and  B.  refuses  to  deliver 
the  goods,  the  bankrupt  may  maintain  trover  against  him.  In  cases 
of  this  kind,  however,  the  bankrupt  can  recover  only  where  the 
assignees  do  not  interfere  (i),  for  the  general  assignment  of  personal 
property  by  the  conunissioners  in  the  first  instwce  passes  aU  the 
future  acquired  as  weU  as  present  personal  property,  and  a  second 
assignment  of  personal  property  coming  to  the  bankrupt  is  not 
necessary:,  consequently  the  superior  title  of  the  assignees  must 
prevail  where  they  come  forward  and  assert  it.  By  the  1  &  2  Will. 
IV .  c.  56,  s.  25,  the  present  and  future  personal  estate  of  bankrupt 
vests  in  the  assignees  by  virtue  of  their  appointment  without  deed. 
See  €mtey  p.  185.  An  uncertificated  bankrupt  may  maintain  an 
action  for  work  and  labour  done  after  his  badouptcy  (A).  So  for 
work  and  labour,  and  materials  found,  incident  and  necessary  to  the 
labour,  Silk  v.  Osborne,  1  Esp.  N.  P.  C.  140.  So  for  money  lent 
and  advanced,  as  it  will  be  presumed  that  the  money  may  have  been 
earned  by  his  labour.  JEhans  v.  Brown,  1  Eep.  N.  P.  C.  170.  Lord 
EUenborough,  C.  J.,  speaking  of  Chippendale  v.  Tomlinson,  and  the 
cases  which  have  been  decided  on  its  authority,  said  (/),  that  the 
hardship  of  the  case  mi^ht  perhaps  have  warped  the  opinion  of  the 
judges,  when  the  evil  might  have  been  better  remedied  by  statute, 
but  now  there  was  an  inveterate  practice  of  above  twenty  years  in 
support  of  that  series  of  cases.  But  where  plaintiff,  a  furniture- 
broker  and  uncertificated  bankrupt,  was  employed  by  defendant  to 
remove  his  goods,  in  the  course  of  which  business  he  employed 


{a)  Webb  y.  Poxj  7  T.  R.  391.  (i)  Chippendale  v.  7bm/infon,  Co.  B.L. 

CA)  Fowler  y.  Down,  1  Bof .  &  Pul.  44.  5th  edit.  p.  431. 

(i)  Kitchen  y.  Bartseh,  7  East,  53.  See  (/)  In  Kitchen  ▼.  Barttch,  7  East,  62. 
Hayllary,  Sherwood,  9  Ney.&  11.  401. 
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several  men  and  vans,  supplied  packing-cases,  repaired  furniture, 
and  provided  materials  for  this  purpose  and  other  articles  to  a  trifling 
amount ;  it  was  holden  (m),  that  the  debt  which  thereby  accrued  to 
plaintiff  was  not  a  debt  in  respect  of  personal  labour  merely,  and 
that  the  assimees  had  a  ri&cht  to  intervene  and  claim  it.  If  the 
assignees  of  a  bankrupt  manufacturer  employ  him  in  eapying  on 
the  manufacture  for  the  benefit  of  the  estistte,  and  pay  him  money 
from  time  to  time,  thLs  is  evidence  of  such  a  contract  between  him 
and  his  assignees  as  will  enable  him  to  recover  from  them  a  reason- 
able compensation  for  his  work  and  labour  (n). 

By  stat.  6  Geo.  IV.  c.  16,  s.  13,  "  The  petitioning  creditor, 
before  commission  granted,  shall  make  an  affidavit  before  a  master 
in  chancery  of  the  truth  of  his  debt,  and  give  bond  to  the  chancellor 
in  the  penalty  of  200/.,  to  be  conditioned  for  proving  his  debt,  and 
the  party  to  have  committed  an  act  of  bankruptcy,  and  to  proceed 
on  the  commission ;  but  if  such  debt  be  not  due,  or  no  proof  of  an 
act  of  bankruptcy,  and  it  shall  also  appear  that  such  commission 
was  taken  out  fraudulently  or  maliciously;  the  chancellor  may, 
upon  petition,  examine  into  the  same,  ana  order  satisfaction  to  be 
made  for  the  damages ;  and  for  the  better  recovery  thereof,  assien 
such  bond  to  the  parties  petitioning,  who  may  sue  for  the  same  m 
his  name.*'  See  stat.  1  &  2  Will.  IV.  c.  56,  s.  12.  The  assign- 
ment of  the  bond  by  the  chancellor  is  conclusive  evidence  of  the 
fraud  or  malice  in  an  action  on  the  bond ;  and  it  is  not  necessary  to 
state  in  the  declaration  that  the  commission  was  fraudulently  or 
maliciously  sued  out.  See  further  on  this  point,  Smithey  v. 
Edmonson^  3  East,  22.  In  an  action  for  maliciously  suin^  out  a 
commission  of  bankrupt,  it  must  be  averred  and  proved  (o)  tiiat  the 
commission  was  superseded  (or  that  the  fiat  was  annulled)  before 
the  commencement  of  the  action ;  and  if  this  fact  be  not  proved, 
the  plaintiff  ought  to  be  nonsuited ;  though  it  be  not  averred  in  the 
declaration,  and  though  the  defendant  has  omitted  to  demur. 


X.    Of  the  Pleadings. 

By  stat.  6  Geo.  IV.  c.  16,  s.  121,  every  bankrupt  who  shall  have 
duly  surrendered,  and  in  all  things  conformed  himself,  shall  be 
discharged  from  all  debts  due  by  him  when  he  became  bankrupt, 
and  from  all  claims  and  demands  proveable  under  the  commission, 
in  case  he  shall  obtain  a  certificate.     By  this  section  the  bankrupt 

(m)  Crqftony.  Poole,  1  B.  &  Ad.  568.  &  M.  678.      The  chancellor's  order  to 
(n)  Coles  ▼.  Barrow,  4  Taunt.  754.  annul  a  fiat  has  now  the  effect  of  a  super- 
Co)  Whitworth  ▼.  Hall,  2  B.  &  Ad.  695,  sedeas.     See  poet,  p.  266. 
recognized  in  Mellor  ▼.  Baddeley,  2  Cr. 
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is  discbarged,  not  merely  from  the  debt,  but  from  all  remedies 
for  its  recoveiy,  in  the  case  of  a  debt  proveable  mider  the  com- 
mission (p). 

By  sect.  126,  any  bankrupt  who  shall,  after  his  certificate  shall 
have  been  allowed,  be  arrested,  or  have  an  action  brought  against 
him  for  any  debt,  claim,  or  demand,  hereby  made  proveable  under 
the  commission,  shall  be  discharged  upon  common  bail ;  and  may 
plead  in  general  that  the  cause  of  action  accrued  before  be  became 
iMmkrupt,  and  may  give  this  act  and  the  special  matter  in  evidence ; 
and  the  certificate  and  the  allowance  thereof  shall  be  sufficient  evi- 
dence of  the  trading,  bankruptcy,  commission,  and  other  proceed- 
ings precedent  to  the  obtaining  such  certificate  (26). 

By  sect.  127,  if  any  person  who  shall  have  been  so  discharged 
by  such  certificate,  or  who  shall  have  compounded  with  his  cre- 
ditors, or  who  shaQ  have  been  discharged  by  an  insolvent  act,  shall 
become  bankrupt,  and  have  obtained  such  certificate,  unless  his 
estate  shall  produce  (after  all  charges,)  sufficient  to  pay  every  cre- 
ditor under  the  commission  153.  in  the  pound,  such  certificate  shall 
only  protect  his  person  from  arrest  and  imprisonment;  but  his 
future  estate  and  effects  (except  his  tools  of  trade  and  necessary 
household  furniture,  and  the  wearing  apparel  of  himself,  his  wife, 
and  children,)  shall  vest  in  the  assignees  under  the  said  commission, 
who  shall  be  entitled  to  seize  the  same  in  like  manner  as  they  might 
have  seized  property  of  which  such  bankrupt  was  possessed  at  the 
issuing  the  commission. 

The  foregoing  127th  section  does  not  entitle  a  creditor  to  pro- 
ceed against  the  bankrupt  after  a  second  certificate,  for  a  aebt 
which  he  might  have  proved  under  the  commission ;  and  if  the 
creditor  brings  an  action  for  such  debt,  the  certificate  (q)  will  be  a 
bar.  Debt  on  bond — Plea,  bankruptcy :  The  defendant  had  since 
the  date  of  the  bond  been  discharged  under  an  Insolvent  Act,  but 
the  bond  had  not  been  inserted  in  the  schedule :  a  commission  of 
bankrupt  had  afterwards  issued  against  him,  under  which  he  obtained 
his  certificate  before  the  day  on  which  the  stat.  6  Geo.  IV.  c.  16, 
received  the  royal  assent,  but  his  estate  had  not  produced  15s,  in 
the  pound.  The  court  was  of  opinion  (r),  that  there  were  not  any 
words  in  the  127th  section  by  which  the  right  of  a  creditor,  situated 
as  the  plaintiff  was,  to  sue  the  bankrupt  and  recover  a  judgment, 
and  have  execution  against  his  effects,  was  specifically  and  expressly 

(p)  Davif  V.  Shapley,  1  B.  &  Ad.  54 ;  2l8t,  1834,  2  Mont.  &  Ayr.  436,  n. 
Barrow  ▼.  Poile,  1  B.  &  Ad.  629.  (r)  See  Carew  t.  Edwards,  4  B.  &  Ad. 

(q)  Robert»(mY,8eori,3B.8t  Ad.  33S,  351. 
recogtaiedmElftoHY.  Braddiek,  Ex.  Feb. 


(26)  It  is  a  good  answer  to  a  plea  of  bankruptcy,  that  the  certificate  was 
obtained  by  fraud.     Horn  v.  Ion,  4  B.  &  Ad.  78. 
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taken  away,  or  the  efifects  of  a  bankrupt,  situated  as  the  defendant 
was,  were  specifically  and  expressly  vested  in  his  assignees ;  and, 
consequently,  the  certificate  was  no  bar.  They  added,  that  these 
grounds  of  Uieir  judgment  left  the  case  of  Hobertsan  v.  Scare  wholly 
untouched.  Where  A.  had  obtained  his  certificate  under  a  second 
bankruptcy  before  the  statute  6  Geo.  IV.  c.  16  came  into  operation, 
it  was  nolden  («)  to  be  a  valid  defence,  in  trover  for  goods,  that 
the  goods  were  in  the  disposition  of  A.,  against  whom  a  fiat  issued 
in  1836,  under  which  the  defendant  converted  as  assignee ;  although 
A.  had  not  paid  15s.  in  the  pound  under  the  second  commission ; 
for  this  section  is  not  retrospective  so  as  to  apply  when  the  second 
certificate  was  obtained  before  the  act  came  into  operation ;  but  it 
does  apply  where  the  second  certificate  was  obtained  after  the  act 
came  into  operation,  although  the  second  commission  was  before  (t). 

The  127th  section  vests  the  future  estate  in  the  assignees  abso- 
lutely (u),  and  does  not  leave  the  bankrupt  a  right  of  action  subject 
to  their  interference. 

It  is  sufficient  for  the  defendant  to  pursue  the  words  of  the  sta- 
tute, and  to  aver  that  the  cause  of  action  accrued  before  he  became 
a  bankrupt,  without  averring  that  the  defendant  had  conformed, 
according  to  the  bankrupt  statute  (x)^  or  that  the  defendant  became 
a  bankrupt  before  the  commencement  of  the  suit  (y).  By  a  cer- 
tificate obtained  under  a  joint  commission,  separate  as  well  as  joint 
debts  are  discharged  (z).  In  like  manner  by  a  certificate  obtained 
under  a  separate  conunission,  joint  debts  as  well  as  separate  debts 
are  discharged  (a).  Formerly,  indeed,  doubts  were  entertained 
whether  a  certificate  under  a  separate  commission,  against  one  part- 
ner, would  not  discharge  the  other  partner ;  and,  therefore,  it  was 
held  necessary  to  provide  against  such  discharge  by  stat.  10  Ann. 
c.  15.  That  statute  is  now  repealed ;  but  by  stat.  6  Oeo.  IV.  c.  16, 
s.  121,  no  certificate  shall  release  or  discharge  any  person  who  was 
partner  with  the  bankrupt,  at  the  time  of  his  bankruptcy,  or  who 
was  then  jointly  bound,  or  had  made  any  joint  contract  with  the 
bankrupt.  This  general  plea  of  bankruptcy  may  be  supported  by 
evidence  of  a  certificate  allowed  after  bill  filed,  and  before  plea 
pleaded  (5),  the  cause  of  action  having  accrued  before  the  bank* 
ruptcy ;  but  the  certificate  cannot  be  given  in  evidence  under  the 
general  issue,  for  the  debt  still  exists,  and  as  the  certificate  only 
operates  as  a  special  discharge  from  it  under  the  statute,  the  defend- 
ant must  avail  himself  of  tms  discharge  in  the  manner  prescribed 

(«)  Btt^amin.  ▼.  Belcher,  3  P.  &  Da.  317.  edit.  p.  518,  in  which  Parii  w.  Salkeld,  2 

See  EMon  y.  Braddiek,  2  Cr.  &  M.  435 ;  WiU.  139,  was  oyerraled. 

4  Tyr.  122  ;  Butler  ▼.  Hobson,  4  Bingh.  (y)  T(iwer  t.  Cameron,  6  East,  413  ; 

N.  C.  290  ;  5  Bingh.  N.  C.  128.  Howard  y.  Poole,  Str.  995  ;  Day.  431. 

(0  Vounff  V.  RishworlA,  3  Ner.  &  P.  (z)  8.  C.  WieketY,  Strahan,  Str.  1157 ; 

585 ;  8  A.  &  E.  470.  S.  P.  Horeey'e  case,  3  P.  Wins.  25. 

(«)  Young  y.  Riehworth,  ubi  eup.  (a)  Brp.  Yale,  3  P.  Wms.  24,  n. 

{x)  WUUm  y.  Giordam,  Co.  B.  L.  5th  (b)  Harrie  y.  Jainei,  9  East,  82. 
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by  the  statute  (c).  Where  the  banknipt  is  sued  for  a  cause  of 
action  accming  before  his  bankruptcy,  and  pending  the  suit  and 
before  trial  obtains  his  certificate,  he  must  fl^A  (d)  it,  puis  darrein 
continuance;  and  if  he  neglects  to  do  so,  and  judgment  is  obtained 
against  him,  he  will  not  be  permitted  to  plead  his  certificate  to  an 
action  on  such  judgment.  See  new  rule  as  to  plea  puis  darrein  con- 
tinuance^ antCf  p.  134. 

The  certificate  will  operate  as  a  discharge  (e)  of  such  debts  only 
as  are  due  at  the  time  when  the  act  of  bankruptcy  is  committed ; 
and  the  foregoing  remark  as  to  the  time  when  the  certificate  was 
obtained  must  be  attended  to.  But  if  an  action  be  commenced 
against  a  bankrupt  after  the  bankruptcy,  for  a  debt  due  before  the 
bankruptcy,  and  a  verdict  found  for  the  plaintiff,  and  afterwards  the 
bankrupt  obtains  his  certificate ;  the  costs  of  such  action,  as  well  as 
the  original  debt,  are  proveable  under  the  conunission.  Willet  y. 
Prinffk,  2  Bos.  &  Pul.  N.  R.  190.  The  costs  bear  relation  to 
the  original  debt ;  hence  where  plaintiff  before  the  bankruptcy  of 
the  defendant  sued  him  for  a  debt,  and  went  on  with  the  suit  after 
such  bankruptcy,  and  had  judirment,  and  defendant  obtained  his 
certificate,  a^d  kfterwards  bK>j]|hi  a  writ  of  eiror,  which  was  non- 
prossed,  and  costs  of  non-pros  in.  error  awarded  against  him ;  it  was 
holden,  that  the  certificate  discharged  the  defendant  from  these 
costs.  Sco'tt  y.  Ambrose,  3  M.  &  S*  326.  Debts  proveable  under 
the  commission,  and  debts  to  be  discharged  by  the  certificate,  are 
convertible  terms;  and  debts  not  due  at  the  time  of  the  act  of  bank- 
ruptcy, except  in  the  cases  especially  provided  for  by  the  statute, 
are  not  affected  by  the  commission.  Hence  where  a  debt  accrues 
after  an  act  of  bankruptcy  and  before  the  issuing  of  the  conmiis- 
sion  (/),  the  bankrupt  wiU  remain  liable,  although  he  has  obtaiued 
his  certificate,  and  cannot  avail  himself  of  the  general  plea  of  bank- 
ruptcy. By  6  Geo.  IV.  c.  16,  s.  51,  Any  person  who  shall  have 
given  credit  to  the  bankrupt  upon  valuable  consideration,  for  any 
money  or  other  matter  or  tnin? ,  which  shall  not  have  become  pay- 
able when  such  bankrupt  conmutted  an  act  of  bankruptcy,  and  whe- 
ther such  credit  shall  have  been  given  upon  any  bill,  bond,  note,  or 
other  negotiable  security  or  not,  shall  be  entitled  to  prove  such 
debt,  bill,  &c.  as  if  the  same  was  payable  presently,  and  receive 
dividends  equally  with  the  other  creditors,  deducting  only  thereout 
a  rebate  of  interest  for  what  he  shall  so  receive,  at  the  rate  of  five 
per  cent,  to  be  computed  from  the  declaration  of  a  dividend  to  the 
time  such  debt  would  have  become  payable.  And  by  sect.  56,  if  any 
bankrupt  shall,  before  the  issuing  of  the  commission,  have  con- 
tracted any  debt  payable  upon  a  contingency  which  shall  not  have 
happened  before  the  issuing  of  such  commission,  the  person  with 
whom  such  debt  has  been  contracted  may  apply  to  the  commis- 

(c)  Gowland  ▼.  Warren,  I  Campb.  363.  Ce)  Ban^urd  w.Burrell,  2  Bos.  &  Pul.  1. 

(tf)  Todd  y.  MtuffieU,  6  B.  &C.  105.  (/)  Todd  ▼.  Maxfleld,  6  B,  &  C.  105. 
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fiionera  to  set  a  value  upon  such  debt,  and  the  commissioners  are  to 
ascertain  the  value,  and  to  admit  such  person  to  prove  the  amount 
and  to  receive  dividends  thereon ;  or  if  such  value  shall  not  be  so 
ascertained  before  the  contingency  shall  have  happened,  then  such 
person  may,  after  such  contingency  shall  have  happened,  prove  in 
respect  of  such  debt,  and  receive  dividends  with  the  other  creditors 
not  disturbing  any  former  dividends ;  provided  such  person  had  not, 
when  such  debt  was  contracted,  notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed  (^). 

By  marriage  settlement,  S.  covenanted  to  cause  a  sum  of  money 
to  be  paid  to  his  wife's  trustees  within  twelve  months  after  his  own 
death,  in  trust  to  pay  her  the  interest  for  her  life  in  case  she  sur- 
vived him,  and  afterwards  the  principal  to  their  children ;  but  if 
they  had  not  any  children,  then  to  the  survivor  of  them,  that  is  S. 
and  his  wife,  his  or  her  representatives.  It  was  holden  (A),  that 
this  was  a  debt  on  a  contingency  proveable  under  the  foregoing 
section.  The  instalments  of  an  annuity  for  the  payment  of  which 
a  bankrupt  is  surety  (i)  only,  and  which  he  covenants  to  pay  in  case 
of  the  default  of  the  grantor,  are  not,  when  they  become  due  after 
his  bankruptcy,  proveable.  N.  The  54th  section  enables  an  annuity 
creditor  oi  a  bankrupt  to  prove  the  value  of  the  annuity  against  the 
grantor. 

A  debt  due  on  a  judgment  signed  in  an  action  for  damages  after 
an  act  of  bankruptcy  committed  by  defendant,  and  a  commission 
issued  thereon,  is  not  discharged  by  the  certificate,  though  the 
verdict  was  obtained  hefore  the  bankruptcy  (A).  So  a  bankruptcy  of 
plaintiff  occurring  after  verdict  for  the  defendant,  and  before  judg- 
ment, the  subsequent  certificate  is  no  bar  to  an  execution  for  the 
costs  of  the  action  (Q.  Verdict  for  defendant  in  July.  Commission 
against  plaintiff  in  August ;  judgment  against  him,  and  certificate 
for  him  in  Mich.  T.  ensuing ;  it  was  holden  (in),  that  the  plaintiff 
was  liable  to  an  execution  for  costs,  notwithstanding  the  56th  sec- 
tion. So  where  plaintiff  became  bankrupt  after  nonsuit,  but  before 
judgment  signed  (n).  Plaintiff  obtaining  judgment  against  bank- 
rupt for  debt  proveable  under  commission,  is  entitled  to  prove  for 
the  costs,  though  not  taxed  at  the  time  of  the  bankruptcy.  But  if 
the  acceptor  of  a  bill  of  exchange  not  due  become  bankrupt  (o), 
and  the  indorser  be  afterwards  obliged  to  take  up  the  bill  on  account 
of  non-payment  by  the  acceptor,  he  may  prove  the  amount  under 

iSi)  See  Yallop  y.  Ehert,  1  B.  &  Ad.  (k)  Bun  y.  GUberty  2  M.  &  S.  70. 

698.  (/)  Walker  y.  Bam€9,  5  Taunt.  778  ; 

(A)  Ejep,  Tiiiddlt  cor.  Lord  Brov^Aom,  1  Mareh.  345,  8,  C. 

Cm  Tindal,  C.  J.,  and  lAttUdaUt  J.,  re-  (m)  Bir^  y.  MoreaUt  4  Bingh.  57. 

yersing  the  decision  of  Lord  LyndhurMt,  (n)  Hatwell  y.  Thoroffood,  7  B.  &  C. 

who  had  reyersed  the  decision  of  the  Vice  705. 

Chancellor,  8  Bingh.  402.  (o)  Jo9eph  y.    Orme,  2  Bos.  &  Pul. 

(t)  Thompson  y.  Thowpwiif  2  Bingh.  N.  R.  180. 
N.  C.  168. 
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the  commission ;  and  consequently  if  the  acc^tor  afterwards  obtain 
his  certificate,  he  will  be  discharged  from  the  debt.  So  where  a 
verdict  is  obtained  in  vacation,  against  a  trader,  who,  after  the  first 
day  of  next  term,  but  before  final  judgment  is  signed,  becomes 
bankrupt;  it  is  holden,  that  the  judgment  signed  in  the  same 
term  relates  to  the  first  day  of  the  term,  and  that  the  debt  thereby 
created  is  barred  by  the  certificate ;  and  this  rule  holds,  whether 
the  verdict  be  in  an  action  of  assumpsit  (jp)  or  tort  (q). 

Before  the  year  1819,  a  debt  for  which  a  person  was  merely 
liable. as  surety,  but  which  was  not  paid  until  after  the  bankruptcy 
of  the  principal,  was  not  proveable  under  the  commission,  and  con- 
sequently was  not  barred  by  the  certificate  (r) ;  but  now  by  stat. 
6  Geo.  IV.  c.  16,  s.  52  («),  any  person  who,  at  the  issuing  the  com- 
mission, shall  be  surety  or  liable  (27)  for  any  debt  of  the  bankrupt, 
or  bail  for  the  bankrupt  (f),  either  to  the  sheriff  or  to  the  action, 
if  he  shall  have  paid  the  debt,  or  any  part  thereof  in  discharge  of 
the  whole  debt,  (although  he  may  have  paid  the  same  after  the  com- 
mission issued,)  if  the  creditor  shall  have  proved  his  debt  under  the 
commission,  shaU  be  entitled  to  stand  in  the  place  of  such  creditor 
as  to  the  dividends  and  all  other  rights  under  the  said  commission, 
which  such  creditor  possessed  or  would  be  entitled  to  in  respect  of 
such  proof;  or  if  the  creditor  shall  not  have  proved  under  the  com- 
mission, such  surety,  or  person  liable^  or  bau,  shall  be  entitled  to 

{p)  Mxp.  Birch,  4  B.  &  C.  880.  3  Wils.  528. 

{q)  Greenway  ▼.  FUher,  7  B.  &  C.  436.  ($)  See  corresponding  section,  49  6e 

(r)  Chilton  ▼.    Wiffin,    3  Wils.   13 ;  III.  c.  121,  s.  8,  but  now  repealed. 

Young  y.  Hockley,  3  Wils.  346  ;  2  Bl.  R.  (0  This  is  new ;  see  Hewc9  y.  Mott^ 

839,  S.  (7. ;  Vanderheyden  y.  J)e  Paiba,  6  Tannt.  329. 


(27)  A«  had  indoreed  a  bill  for  the  accommodation  of  B.,  the  prior  in- 
dorser ;  B.  became  bankrupt,  and  obtained  his  certificate :  A.  was  called 
on  to  pay  the  bill  after  the  bankruptcy :  it  was  holden,  that  although  A. 
could  not  be  considered  as  surety  for  the  debt  of  B.,  inasmuch  as  he  was 
liable  primarily  to  the  holder  as  indorser,  that  is,  as  principal,  and  not 
surety,  on  failure  of  B.,  the  prior  indorser ;  yet  A.  was  '^  a  person  liable** 
for  the  debt  of  B.  within  the  act.  Bassett  v.  Dodgin^  9  Bingh.  653,  recog- 
nizing Exp,  Lloyd,  1  Rose,  6 ;  and  Exp.  Yonge,  3  Ves.  &  Beames,  40, 
where  a  sum  of  money  being  due  from  A.  to  B.,  C,  at  B.'s  request,  and 
for  his  accommodation,  drew  a  bill  on  A.  for  the  amount,  which  A.  accepted ; 
and  C.  then  indorsed  the  bill  and  gave  it  to  B.,  who  indorsed  and  nego- 
tiated it.  B.  having  subsequently  become  bankrupt,  and  the  bill  havmg 
been  dishonoured  and  paid  by  C. ;  it  was  holden,  that  the  amount  of  the 
bill  was  proveable  by  C.,  for  C.  was  surety  for  the  debt  of  the  bankrupt, 
contracted  by  his  obtaining  credit  on  the  bill  indorsed  by  C,  although  he 
was  not  an  immediate  surety,  but  only  on  the  default  of  the  acceptor ;  and 
consequently  that  C.'s  right  of  action  against  B.  for  the  amount  of  the 
bill  was  barred  by  the  certificate.  Haigh  v.  Jackson,  3  Mee.  &  Wels. 
598. 
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prove  his  demand  in  reepect  of  such  paym^at  as  a  debt  under  the 
commission,  not  disturbing  the  former  diyidends,  and  may  receive 
dividends  with  the  other  creditors,  although  he  may  have  become 
surety,  liable,  or  bail,  after  an  act  of  bankruptcy  committed  by  such 
bankrupt;  provided  that  such  person  had  not,  when  he  became 
such  surety,  or  bail,  or  liable,  notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed.  By  the  foregoing  section,  the  certificate 
of  a  bankrupt  is  a  bar,  not  only  to  an  action  at  the  suit  of  the 
surety  for  the  recovery  of  money  paid  in  discharge  of  the  original 
debt,  but  to  any  action  for  the  consequential  damage  accruing  firom 
the  non  payment,  by  the  bankrupt,  of  the  original  debt  when  due ; 
and,  therefore,  where  the  acceptor  of  an  accommodation  bill  brought 
an  action  against  the  drawer,  who  had  become  bankrupt,  for  not 
providmg  him  with  funds  to  pay  the  bill  when  due,  whereby  he  had 
mcurred  the  costs  of  an  action,  and  was  obliged  to  sell  an  estate, 
in  order  to  raise  money  to  pay  the  bill,  the  certificate  was  held  to 
be  a  good  bar  (u).  But  where  R.  C.  borrowed  a  sum  of  money, 
and  gave  the  lenders  a  bond,  by  which  he  and  four  others  bound 
themselves,  jointly  and  severally,  in  a  penalty,  for  the  regular  pay- 
ment of  interest,  and  for  the  discharge  of  the  princip^  and  all 
interest  which  might  be  due  at  the  end  of  five  years,  or,  if  sooner 
called  upon,  then  at  twenty-one  days  after  demand.  One  of  the 
co-obligors  of  R.  C.  became  bankrupt,  and  obtained  his  certificate. 
At  the  time  of  the  bankruptcy,  a  forfeiture  had  accrued  by  non- 
payment of  interest,  but  it  was  not  insisted  upon,  and  the  interest 
was  subsequently  paid  up.  After  the  certificate,  R.  C.  was  called 
upon  for  the  principal,  but  did  not  pay,  and  payment  was  enforced 
ttom  the  three  co-obligors,  who  had  contmued  solvent.  In  an 
action  by  one  of  them  against  the  party  who  had  been  bankrupt  for 
contribution,  it  was  hoUen  (x),  that  they  could  not  have  proved 
under  the  commission  by  sect.  52  of  the  Bankrupt  Act,  and,  there- 
fore, that  the  certificate  was  no  answer  to  the  action. 

The  plaintiff  accepted  a  bill  of  exchange  (y),  payable  at  a  future 
day,  for  the  accommodation  of  the  defendant.  Afterwards,  and 
before  the  bill  became  due,  the  defendant  committed  an  act  of 
bankruptcy.  The  bill  was  dishonoured.  A  commission  issued,  but 
was  shortly  afterwards  superseded.  A  meeting  of  the  defendant's 
creditors  was  then  held,  and  time  was  given  him.  The  plaintiff 
then  accepted  another  bill,  for  the  purpose  of  taking  up  the  former 
dishonoured  bill,  including  also  interest  and  stamp.  This  last  bill 
was  indorsed  by  J.  S.  as  an  additional  security  to  the  holders,  who 
required  it.  Afterwards  an  effectual  commission  issued  upon  the 
original  act  of  bankruptcv,  under  which  the  defendant  obtamed  his 
certificate.    The  phuntifi^  at  a  subsequent  day,  when  tiie  second  bill 

(«)  Van  Sandau  ▼.  Conbie,  3  B.  &  A.      372  ;  2  Ner.  &  Man.  269. 
13.  (y)  Stedman  ▼.  Martnmtmt,  13  East, 

(x)  Clemenia  v.  Langley,  5  B.  &  Ad.      427. 


BANKRUPT.  263 

became  due,  paid  it.  It  was  holden,  that  the  giving  of  the  second 
acceptance  for  the  prior  debt  did  not  dischaige  the  original  debt  for 
which  the  phiintiff  had  become  surety  before  the  act  of  bankruptcy ; 
and  in  paying  that  second  bill  the  plaintiff  was  only  paying  the 
same  debt  wUch  he  was  liable  to  pay  as  surety  for  me  defendant 
upon  the  first  bill ;  and  consequently  that  this  was  a  case  within 
tne  8th  section  of  the  stat.  49  Geo.  III.  c.  121,  by  which  the  surety 
for  a  debt  proveable  under  a  commission,  though  not  paid  by  him 
until  after  the  issuing  of  the  commission,  shatl  stand  in  the  place 
of  the  original  creditor  as  to  the  whole  of  the  debt  so  paid.  The 
act,  however,  provided,  that  it  should  not  extend  to  a  person  who, 
when  he  beoune  surety,  had  either  notice  in  fact  of  the  act  of 
bankruptcy  conunitted,  or  implied  notice  from  the  issuing  of  the 
commission,  though  such  commission  were  afterwards  superseded. 
But  the  plaintiff's  case  did  not  fall  within  this  proviso,  for  hm  surety- 
ship had  commenced  before  the  issuing  of  the  commission,  after- 
wards superseded.  The  debt  was  not  affected  with  the  implied 
notice :  it  was  a  debt,  therefore,  proveable  under  the  conunission, 
and  was  consequently  barred  by  the  certificate.  A  contingent  debt 
secured  by  a  penalty,  as  to  indenmify  a  parish  against  the  mainte- 
nance of  a  bastard,  is  not  a  debt  proveable  under  the  conmiission, 
and  the  obligee  is  not  therefore  discharged  by  his  certificate  (z) 
from  expenses  incurred  subsequent  to  his  bankruptcy.  The  plea 
of  bankruptcy  is  not  a  plea  to  the  action,  but  a  personal  discharge 
only  (a)  ;  nence,  where  an  action  of  assumpsit  was  brought  against 
A.  and  B.  jointly  as  partners,  and  A.  pleaded  a  judgment  recovered, 
and  B.  pleaded  his  bankruptcy,  and  thereupon  the  plaintiff  entered 
a  nolle  prosequi  as  to  B. ;  it  washolden,  that  the  plea  of  bankruptcy 
only  discharged  B.,  and  further,  that  the  entry  of  the  nolle  prosequi 
as  to  B.  did  not  discharge  the  action  as  to  A. ;  for  it  was  not  like  a 
retraxit,  which  is  a  total  relinquishment  of  the  suit.  Where  the 
plaintiff's  demand  rests  in  damages,  and  cannot  be  ascertained  with- 
out the  intervention  of  a  jury,  it  cannot  be  proved  under  the  de- 
fendant's commission.  Hence,  bankruptcy  is  not  any  plea  in  bar 
to  an  action  of  trespass  for  mesne  profits,  because  the  damaffes 
are  uncertain  (b).  Nor  to  an  action  in  tort  (c)  against  a  broker  for 
selling  out  plamtiff*s  stock  contrary  to  orders.  Nor  to  an  action  of 
trover,  though  the  conversion  happened  before  the  bankruptcy  (e?). 
Nor  to  a  breach  of  covenant  (e)  which  gives  the  plaintiff  a  claim  for 
unliquidated  damages,  and  ^mich  damages  may  vary  according  to 
circumstances.    ITpon  the  same  principle  it  has  been  holden  (/), 


(j)  (heneert  qf  8i,  MartWi  in  the  (c)  Parker  y.  Croie,  5  Bingh.  63. 

lUlde  ▼.  Warreitf  1  B.  &  A.  491.    At  to  (i2)  Parker  t.  Norton,  6  T.  R.  695,  re» 

contingent  debts,  see  stat.  6  Geo.  IV.'c.  16,  cogniied  in  Parker  r,  Cfrole,  5  Bingh.  63. 

I.  56,  ante,  p.  249.  (e)  Atwood  y.  Partridge,  4  Bingh.  209. 

(a)  Noke  and  another  t.  Btgham,  1  (/)  Oreen  ▼.  BiekneU,  8  A.  &  E.  701 ; 

Will.  89.  3  Ney.  &  P.  634. 

{h)  Ooodtiile  r.  North,  Dwg.  593. 
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that  the  difference  between  the  contract  price  of  a  cargo  of  whale 
oil  of  merchantable  (quality,  which  certain  persons  had  agreed  to 
purchase  of  the  plaintiff,  but  had  refused  to  accept,  and  the  market 
price  of  the  oil  at  the  time  of  refusal,  could  not  be  proved  under  a 
fiat  of  bankruptcy  issued  against  those  persons  upon  an  act  of 
bankruptcy  committed  subsequent  to  the  refusal.  For  though  in 
many  cases  in  chancery,  proof  has  been  admitted  of  the  value  of 
stocK  agreed  to  be  transferred  at  a  given  day,  those  cases  must  be 
regarded  as  exceptions  to  the  rule,  which  is,  generally  speaking,  that 
no  claim  of  this  nature  shall  be  proveable  as  a  debt,  for  which  the 
intervention  of  a  jury  is  necessary  (g).  Nor  can  the  bankruptcy  of 
the  lessee  be  pleaded  in  bar  to  an  action  of  covenant  brought 
against  him,  for  rent  arrear,  subsequent  to  his  bankruptcy  (A).  But 
now,  by  stat.  6  Geo.  IV.  c.  16,  s.  75  (i),  any  bankrupt  entitled  to 
any  lease,  or  agreement  for  a  lease,  if  the  assignees  accept  the  same, 
shall  not  be  liable  to  pay  any  rent  accruing  after  the  date  of  the 
commission,  or  to  be  sued  in  respect  of  any  subsequent  non-observ- 
ance or  non-performance  of  the  conditions,  covenants,  or  agreements 
therein  contained ;  and  if  the  assignees  decline  the  same,  shall  not 
be  liable,  in  case  he  deliver  up  such  lease  or  a^reem^it  to  the  lessor 
or  such  person  agreeing  to  grant  a  lease,  withm  fourteen  days  after 
he  shall  have  had  notice  that  the  assignees  shall  have  declined ;  and 
if  the  assignees  shall  not  (upon  beinff  thereto  required,)  elect  whe- 
ther they  will  accept  or  decline  such  lease,  or  agreement  for  a  lease, 
the  lessor,  or  person  so  agreeing  as  aforesaid,  or  any  person  entitled 
under  such  lessor  or  person  so  agreeing,  shall  be  entitled  to  apply 
by  petition  to  the  Loi^  Chancellor,  who  may  order  them  so  to  elect 
and  to  deliver  up  such  lease  or  agreement,  in  case  they  shall  decline 
the  same,  and  the  possession  of  the  premises,  or  ma^  make  such 
order  therein  as  he  ^all  think  fit.  A  parol  contract  is  within  this 
clause  (A),  and  in  such  a  case,  an  offer  by  the  bankrupt  to  deliver  up 
possession  is  equivalent  to  a  delivery  of  the  lease  or  agreement.  If 
a  lessee  covenants  not  to  assign,  and  becomes  bankrupt,  and  his 
assignees  take  to  the  lease,  his  covenant  is  discharged  by  the  fore- 
going section,  although  a  breach  of  it  had  become  impossible,  by 
reason  that  he  no  loiter  had  the  subject  matter  respecting  which 
the  covenant  was  msLae.  And  therefore,  if  he  comes  in  again,  as 
assignee  of  his  assignees,  he  shall  not  be  charged  with  this  covenant, 
and  it  is  no  breach  if  he  assigns  (/)•  Where  it  was  found  that  the 
assignees  entered  upon  the  premises  for  the  purpose  of  completing 
contracts  for  repairs  to  carriages  let  on  hire,  the  bankrupt  being 
tenant  from  year  to  year,  it  was  holden  (m),  that  the  assignees  con-  - 
tinned  liable  until  that  tenancy  was  regularly  determined. 

(g)  Per  Lord  jDenman,  C.  J.,  delivering  III.  c.  121,  s.  19. 

judgment  of  the  coart  in  Green  y.  Bicknell,  (k)  Slack  v.  Sharpe,  8  A.  &  £.  366 ;  3 

8  A.  &  E.  701 ;  3  Nev.  &  P.  634.  Ncv.  &  P.  390. 

(A)  Auriol  y.  MilU,  4  T.  R.  94.  (/)  Doe  d.Cheerey.  Smith.b  Taunt. 795. 

(0  See  correBponding  section,  49  Geo.  (m)  Amell  v.  Robeont  2  Cr.  &  J.  610. 
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In  assumpsit  on  a  promise  to  pay  plaintifF  a  certain  sum  per 
week  (n)  for  tbe  support  of  an  illegitimate  child  the  plaintiff  had 
had  by  the  defendajit,   bankruptcy  having    been  pleaded.   Lord 
JEUenSarouffh  held,  that  as  to  any  arrears  which  had  accrued  be- 
fore the  bankruptcy,  the  bankruptcy  would  operate  as  a  discharge, 
but  as  no  proof  of  subsequent  arrears  would  have  been  admitted 
under  the  commission,  the  defendant  was  liable  for  such  arrears, 
B.  sold  a  ship  to  A.  with  a  covenant  that  he  had  a  good  title, 
though  in  fact  he  had  none  (o) :  afterwards  B.  became  a  bankrupt, 
and  A.  sustained  damages  by  paying  the  value  of  the  ship  to  die 
true  owner ;  it  was  hmden,  in  an  action  on  the  covenant  by  A« 
against  B.,  stating  the  special  damage,  that  B.^s  certificate  was  no 
bar.     This  plea  of  bankruptcy  (p)  will  not  avail  a  person  against 
whom  a  second   commission  of  bankruptcy  is  issued,   unless  he 
has  paid  \Ss.  in  the  pound  under  that  commission,  although  the 
creditor  who  sues  him  has  signed  the  certificate :  for  by  stat.  6  Geo. 
IV.  c.  16,  s.  127,  (which  see,  ante ,  p.  247,)  the  person  only  of  the 
bankrupt  is  protected,  if  his  effects  are  not  sufficient  to  pay  15«.  in 
the  pound.     It  must  appear,  affirmatively,  that  the  estate  has  pro* 
duced  15^.  in  the  pound ;  evidence  that  it  will  probably  produce 
so  much  is  (q)  not  sufficient.     If  a  defendant  rely  on  a  certifi- 
cate under  a  second  commission  of  bankruptcy  (r),  under  which 
he  has  not  paid  15«.  in  the  pound,  it  will  be  sufficient  for  the  plain- 
tiff, in  order  to  deprive  him  of  the  benefit  of  it,  to  produce  the  pro- 
ceedings under  the  former  commission,  and  prove  that  he  submitted 
to  it,  without  proving  the  trading,  act  of  bankruptcy,  and  other 
fiicts,  which  are  necessary  to  support  the  commission  as  against 
third  persons.    An  action  against  a  bankrupt  (5),  who  has  obtained 
his  certificate  under  a  second  commission,  on  a  cause  of  action 
accruing  before  his  second  bankruptcy,  may  be  maintained,  before 
a  dividend  has  been  made,  or  the  period  allowed  for  making  it  is 
elapsed,  if  evidence  be  adduced  to  show,  that  it  is  not  probable, 
from  the  state  of  the  effects  in  the  hands  of  the  assignees,  that  the 
bankrupt  will  be  able  to  pay  15s.  in  the  pound.     The  proving  a 
debt  under  a  commission  issued  a^tinst  a  person  who  had  betore 
compounded  with  his  creditors,  ana  whose  estate  under  the  com- 
mission had  not  nor  would  produce  15«.  in  the  pound,  but  who, 
before  he  became  a  bankrupt,  paid  the  creditors  with  whom  he 
compounded,  the  full  amount  of  their  debts,  was  held  to  discharge 
the  bankrupt  in  respect  of  his  future  estate  and  effects  from  an 
action  for  the  debt  so  proved  (t).     Heretofore  a  verbal  promise  to 


(ft)  Millmy.  WhUienbury,  I  Campb.  (q)  Cover fy  y,  Mor ley,  16  East,  225. 

428.  (r)  Haviland  ▼.  Cook,  5  T.  R.  655  ;  3 

(0)  Hammonds.  Touimkh  7  T.  R.  612.  Esp.  N.  P.  C.  195. 

0»)  SeePAt^//  ▼.  Corden^  5  T.R.  287 ;  (#)  Je^e  v.  Baliard,  1  Bos.  &  Pul.  467. 

Thornton  y.  DaikUf  Dong.  46,  and  5  Geo.  (/)  Bead  y.  Sowerby,  3  M.  &  S.  78. 

II.  c.  30,  8.  9. 
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pay  a  debt  barred  by  the  certificate  was  binding  (u),  but  now,  by 
8tat.  6  Geo.  IV.  c.  16,  s.  131,  '^no  bankrupt,  after  his  certificate 
shall  have  been  allowed  under  any  present  or  future  commission, 
shall  be  liable  to  pay  or  satisfy  any  debt,  claim,  or  demand,  from 
which  he  shall  have  been  discharged  by  certificate,  or  any  part  of  such 
debt,  &c.  upon  any  contract,  promise,  or  agreement  made  after  the 
suing  out  of  the  conmiission,  unless  such  promise,  &c.  be  in  writing, 
signed  by  the  bankrupt,  or  by  some  person  authorized  in  writing  by 
such  bankrupt.''^  In  the  case  of  an  express  promise  after  certificate, 
the  plaintiff  is  not  bound  to  declare  specially  (j;),  but  may  declare 
on  the  original  cause  of  action ;  and  if  the  bankruptcy  be  pleaded, 
the  plaintiff  may  give  the  subsequent  promise  in  evidence.  To  scire 
facias  upon  a  judgment  in  assumpsit,  by  the  original  plaintiff, 
defendant  pleaded  specially  the  plaintiff^s  bankruptcy,  and  that  the 
causes  of  action  in  the  original  suit  accrued  before  plaintiff  became 
bankrupt.  On  special  demurrer,  on  the  ground  that  the  plea  did 
not  show  whether  the  judgment  was  recovered  before  or  after  the 
bankruptcy ;  the  plea  was  holden  (t/)  to  be  bad :  for  that  it  did  not 
appear,  but  that  the  bankruptcy  might  have  been  pleaded  in  bar  of 
the  original  action. 

Evidence  of  the  Plea  of  Bankruptcy, — ^The  only  evidence  required 
to  support  the  general  plea  of  bankruptcy  is  the  production  of  the 
certificate  and  the  allowance  thereof  (z).  By  stat.  6  Geo.  IV.  c.  16, 
s.  180  (a),  the  certificate  shall  be  void  in  the  following  cases :  first, 
if  the  bankrupt  has  lost,  by  any  sort  of  gaming  or  wagering,  in  one 
day,  202.,  or  within  one  year  next  prece£ng  h&  bankruptcy,  200/. ; 
or,  secondly,  within  one  year  next  preceding  his  bankruptcy,  he  has 
lost  200Z.  by  any  contract  for  the  purchase  or  sale  of  any  govern- 
ment or  other  stock,  where  such  contract  was  not  to  be  performed 
within  one  week  after  the  contract,  or  where  the  stock  bought  or 
sold  was  not  actually  transferred  or  delivered ;  or,  thirdly,  shall, 
after  an  act  of  bankruptcy  committed,  or  in  contemplation  of  bank- 
ruptcy, have  destroyed,  altered,  mutilated,  or  falsified,  any  of  his 
books,  papers,  writings,  or  securities ;  or  made  or  been  privy  to 
making  any  false  or  fraudulent  entries,  in  any  book  of  account  or 
other  document,  with  intent  to  defraud  his  creditors ;  or,  fourthly, 
shall  have  concealed  property  to  the  value  of  10/.  or  upwards ;  or, 
lastly,  if  any  person  havmg  proved  a  false  debt  under  the  commis- 
sion, the  bauKrupt  being  pnvy  thereto,  or  afterwards  knowing  the 
same,  shall  not  have  disclosed  the  same  to  the  assignees  within  one 
month  after  such  knowledge.  The  preceding  clauses,  being  penal, 
are  construed  strictly.    The  certificate  is  void,  if  signature  of  one 


s 


f«)  Druem4m  y.  Fenton,  Cowp.  544.  (z)  See  the  itat.  b.  126,  anie,  p.  247. 

[x)  Williami  y.  Dyde,  Peake's  N.  P.  C.  (a)  See  corresponding  flection,  5  Geo.  II. 

68,  citei  Ruuell  v.  Hardman,  S.  P.  c.  30,  s.  12,  but  now  repealed, 
(y)  Baylit  y,  Hayvjord,  4  A.  &  E.  256. 
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of  the  creditors  has  been  obtained  by  a  promise  from  the  bankrupt 
to  pay  that  creditor  his  whole  debt  (&).  By  stat.  6  Geo.  IV.  c.  16, 
B.  105  (c),  if  any  assignee  indebted  to  the  estate  of  which  he  is  such 
assisnee,  in  respect  of  money  retained  or  employed  by  him^  become 
bankrupt,  if  he  shall  obtain  his  certificate,  it  shall  only  have  the 
effect  of  freeing  his  person  from  arrest  and  imprisonment ;  but  his 
future  efiects,  (his  tools  of  trade,  necessary  household  goods,  and 
the  necessary  wearing  apparel  of  himself,  his  wife,  and  children 
excepted,)  shall  remain  liable  for  so  much  of  his  debts  to  the  estate 
of  wnich  he  was  assignee,  as  shall  not  be  paid  by  dividends  under 
his  commission,  togeuier  with  lawfid  interest  for  the  whole  debt. 
By  stat.  6  Geo.  I V .  c.  16,  s.  59  (d),  no  creditor  who  has  brought 
any  action,  or  instituted  any  suit  against  any  bankrupt,  in  respect 
of  a  demand  prior  to  the  bankruptcy,  or  which  might  have  been 
proved  as  a  debt  under  the  commission  against  such  bankrupt,  shall 
prove  a  debt  under  such  conunission,  or  have  any  claim  entered 
upon  the  proceedings  under  such  commission^  without  relinquishing 
such  action  or  suit ;  and  in  case  such  bankrupt  shall  be  in  prison  or 
custody  at  the  suit  of  or  detained  ^  such  creditor,  he  shall  not 
prove  or  claim,  without  giving  a  sufficient  authority  in  writing  for 
the  discharge  of  such  bankrupt ;  and  the  proving  or  claiming  a 
debt,  under  a  commission  by  any  creditor,  shall  be  deemed  an  elec- 
tion by  such  creditor  to  take  the  benefit  of  such  commission,  with 
respect  to  the  debt  so  proved  or  claimed,  provided  that  such 
creditor  shall  not  be  liable  to  the  payment  to  such  bankrupt,  or  his 
assignees,  of  the  costs  of  such  action  or  suit,  so  relinquished  by 
him,  and  that  where  any  such  creditor  shall  have  brought  any 
action  or  suit  against  such  bankrupt,  jointly  with  any  other  person, 
his  relinquishing  such  action  or  suit  against  the  bankrupt,  shall  not 
affect  such  action  or  suit  against  such  other  person.  Provided  also, 
that  any  creditor  who  shall  have  so  elected  to  prove  or  claim,  if  the 
commission  be  afterwards  superseded,  may  proceed  in  the  action  as 
if  he  had  not  so  elected,  and  in  bailable  actions  shall  be  at  liberty 
to  arrest  the  defendant  de  novo,  if  he  has  not  put  in  bail  below,  or 
perfected  bail  above,  or  if  the  defendant  has  put  in  or  perfected 
such  bail,  to  have  recourse  a^inst  such  bail,  by  requiring  the  bail 
below  to  put  in  and  perfect  bail  above,  within  the  first  eight  days  in 
term,  after  notice  in  the  London  Gazette  of  the  superseding  such 
commission,  and  by  suing  the  bail  upon  their  recognizance,  if  the 
condition  thereof  is  broken.  A  party  does  not  bring  his  case  within 
the  act,  so  as  to  amount  to  an  election  (e)  to  prove  under  the  com- 
mission, unless  he  has  proved  his  debt,  or  had  his  claim  entered  on 
the  proceedings  under  the  commission. 
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(b)  PhillipM  ▼.  DicM,  15  Eatt,  248.  49  Geo.  III.  e.  121,  s.  14,  now  repealed, 
(e)  See  49  Geo.  III.  c.  121,  i.  6,  now  (e)  Augarde  ▼.  Thompatm,  2  M.  &  W. 

repealed.  617. 
(d)  See  correspondiDg  section,  in  ttat. 
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By  Stat.  6  Geo.  IV.  c.  16,  s.  66,  €mtej  p.  249,  debts  pavable  on 
a  contingency  which  has  not  happened  before  issuing  the  com- 
mission, may  be  valued  by  the  commissioners,  and  admitted  to 
proof.  A  ri^ht  to  maintain  covenant  (/)  for  unlii^uidated  damages 
IS  not  a  contmgent  debt  c^Mible  of  proof  under  this  section ;  nor  a 
right  to  maintain  an  action  for  not  accepting  (g)  and  paying  for 
a  quantity  of  oil,  contracted  for,  at  a  certam  price,  and  to  be 
dehvered  at  a  future  day. 

It  seems  that  proving  a  debt  under  a  commission  was  an  election 
*  within  the  stat.  49  Oeo.  III.  c.  121,  s.  14,  which  deprived  the 
creditor  of  his  remedy  by  action  against  the  bankrupt  {h)  in  the 
cases  excepted  in  stat.  6  Ueo.  II.  c.  30,  s.  9.  But  that  clause  did 
not  extend  to  prevent  a  creditor  who  proved  a  joint  debt  tmder  a 
commission  aminst  one  partner,  from  suine  the  others  (i).  The 
drawer  of  a  bill  of  exchange,  who  had  paid  the  amount  to  the 
holder  after  a  commission  of  bankruptcy  issued  acainst  the  acceptor, 
might  sue  the  acceptor  before  he  had  obtained  nis  certificate,  and 
arrest  him  upon  the  bill,  notwithstanding  the  holder  had  proved  the 
bill  under  the  commission  (A).  Two  parcels  of  goods  were  sold 
at  different  times,  and  paid  for  by  bills;  the  vendee  afterwards 
becoming  bankrupt,  the  vendors  proved,  under  the  commission,  for 
the  amount  of  the  first  parcel,  they  then  holding  the  bill  given  in 
payment  for  the  same ;  the  bOl  for  the  other  parcel  having  been 
negotiated  bv  them  prior  to  the  bankruptcy,  and  being  at  the 
time  of  the  bankruptcy  outstanding,  was  afterwards  dishonoured : 
it  was  holden  (Q,  that  the  vendors  were  not  precluded  by  the  stat, 
49  Oeo.  III.  c.  121,  s.  14,  from  suing  the  bankrupt  for  the  amount 
of  the  last  parcel  of  goods.  Declaration  (m)  upon  four  bills  of 
exchange.  Flea  in  bar,  that  defendant  was  indebted  to  plaintiff  in 
divers  large  sums  of  money  for  goods  sold ;  and  that,  for  securing 
to  the  plaintiffs  the  said  several  sums  of  money,  defendant,  before 
his  bankruptcy,  accepted  a  bill  of  exchange  drawn  by  the  plainti£&, 
for  and  in  payment  of  one  of  the  said  several  sums  of  money  in 
which  he  was  so  indebted  as  aforesaid :  and  that  he  had  accepted 
each  of  the  several  bills  of  exchange  for  which  the  action  was 
brought,  in  payment  of  one  other  of  the  several  sums  of  money 
in  which  he  so  stood  indebted  as  aforesaid.  The  plea  then 
stated  that  defendant  had  duly  become  bankrupt ;  and  the  bills  of 
exchange  mentioned  in  the  declaration  were  proveable  under 
the  commission,  and  that  the  plainti&,  being  creditors  of  the 
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f)  Atwoody.  Partridge,  4  Bingh.  209.  (Q  WmUtm  ▼.  Medem,  1  B.  &  A.  121 1 

)  Boorman  y.  NoMk,  9  B.  &  C.  145.  BHdget  y.  Afi/^,  4  Bingh.  18,  S.  P. ;  Exp. 

See  Green  v.  Bieineil,  8  A.  &  E.  701,  Sehlestnger,  cor.  Lyndhuret,  C.  L.  I.  H. 

ante,  p.  253.  13  Dec.    1828,   S.  P.  upon  6  Geo.  IT. 

(A)  Read  y.  Sowerby,  3  M.  &  S.  78.  c.  16,  s.  59. 

(t)  Heath  y.  Hall,  4  Taunt.  326.     See  (m)  Harley  and  another  y,  Greenwwd^ 

also  Yowuf  y.  Qlan,  16  East,  252.  5  B.  &  A.  95. 
{k)  Mead  y.  Braham,  3  M.  &  S.  91. 
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defendant  for  the  amoont  of  the  money  comprised  m  all  the  several 
biUsy  proved  the  amomit  of  one  bill  only  mider  the  commission,  and 
thereby  made  their  election  to  take  the  benefit  of  the  commission, 
not  only  with  respect  to  the  debt  proved,  but  also  as  to  the 
bills  and  debts  mentioned  in  the  declaration.  Held,  upon  demur- 
rer, that  this  plea  could  not  be  supported ;  first,  because  the  proof 
of  a  debt  under  the  commission  of  bankruptcy  cannot  be  pleaded 
in  bar  to  an  acticm  at  law  brought  for  the  same  debt ;  secondly, 
that  the  election  of  the  creditor  to  take  the  benefit  of  the  com- 
mission, is  confined  by  the  49  Geo.  III.  c.  121,  s.  14,  to  the  debt 
actually  proved,  and  does  not  extend  to  distinct  debts  ejusdem 
generis  due  at  ilie  same  time. 

Of  DtscAarpe  by  Certificate  in  Foreign  Country. — What  is  a 
discharge  of  a  debt  in  the  country  where  it  is  contracted,  is  a 
discharge  of  it  everywhere.  This  principle  was  recognized  in 
Hunter  v.  Potts^  4  T.  R.  182.  Hence,  if  a  bankrupt  in  Ireland 
obtain  his  certificate  there,  and  come  into  England,  he  will  be 
discharged  by  such  certificate  from  a  debt  contracted  in  Ireland^ 
prior  to  the  commission  (n).  So  where  the  defendant  gave  the 
plaintiff,  at  Baltimore  in  America,  where  both  were  resident,  a  bill 
of  exchange  drawn  by  the  defendant  upon  a  person  in  England^ 
which  biU  was  afterwards  protested  here  for  non-acceptance  (o), 
and  the  defendant  afterwards,  while  he  was  resident  abroad,  became 
a  bankrupt  there  and  obtained  a  certificate  of  discharge  by  the 
law  of  that  state ;  it  was  holden,  that  such  certificate  was  a  bar  to 
an  action  here  upon  an  implied  assumpsit  to  pay  the  bill  in  conse- 
quence of  the  non-acceptance  in  England ;  Laxorence^  J.,  observ- 
ing, that  when  the  plaintiff  agreed  to  take  the  bill  in  question^ 
the  promise  in  e£kct  was  this,  to  pay  the  money  in  America,  if 
it  were  not  paid  here.  Then  the  bill  having  been  refused  accept- 
ance here,  the  implied  promise  to  pay  the  money  arose  in  America, 
and  consequently  the  defendant's  certificate  was  a  bar  to  the 
demand.  But  a  discharge  under  a  conmoussion  of  bankrupt  in  a 
foreign  country,  is  not  anv  bar  to  an  action  for  a  debt  contracted 
here  with  a  subject  of  this  country  (p).  And  for  this  purpose 
Ireland  is  considered  {a)  as  a  foreign  country.  A  debt  contracted 
in  England,  by  a  trader  (r)  residmg  in  Scotland,  is  barred  by  a 
discharge  under  a  sequestration  issued  in  conformity  to  the  54  Geo. 
III.  c.  1379  hi  like  manner  as  debts  contracted  in  Scotland.  A 
certificate  obtained  under  a  commission  of  bankrupt  in  England,  is 
a  bar  to  an  action  brought  in  the  supreme  court  at  Calcutta  («), 
for  a  debt  contracted  by  the  bankrupt  at  Calcutta,  previously  to  ms 

(«)  BaJloaHitM  y.  Goldtng,  Co.  B.  L.  (r)  Sideuwy  ▼.  Bay,  8  B.  &  C.  12. 
5th  Edit.  p.  499.  («)  Bdwardt  y.  Ronaldf  Knapp's  Re- 
Co)  Potier  y.  Brow^,  5  But,  124.  port!  of  Privy  Council   Cases,   vol.  L 
(p)  SfmUh  y.  BueMmum,  1  Eut's  R.  6,  p.  259. 
(g)  Lewii  y.  Owem,  4  B.  ft  A.  654. 
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bankruptcy,  although  the  creditor  had  not  any  notice  of  the  com- 
mission, and  was  resident  at  Calcutta. 

Set-off. — By  stat.  6  Geo.  IV.  c.  16,  s.  50,  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  where 
there  are  mutual  debts  between  the  bankrupt  and  any  other  person, 
the  conmiissioners  shall  state  the  account  between  them,  and  one 
debt  or  demand  may  be  set  against  another,  notwithstanding  any 
prior  act  of  bankruptcy,  committed  by  such  bankrupt,  before  the 
credit  given  to,  or  the  debt  contracted  by,  him ;  and  what  shall 
appear  due  on  either  side  on  the  balance  of  such  account,  and  no 
more,  shall  be  claimed  or  paid  on  either  side  respectively;  and 
every  debt  or  demand  hereby  made  proveable  against  the  estate  of 
the  bankrupt  J  may  also  be  set  off  aaainst  such  estate ;  provided  that 
the  person  claiming  the  set-off  haanot^  when  such  credit  was  given^ 
notice  of  the  act  of  bankruptcy.  Notice  of  having  stopped  payment 
is  not  sufficient  to  exclude  a  party  from  the  benefit  of  this  clause  (t) ; 
it  must  be  notice  of  an  act  of  bankruptcy. 

The  corresponding  section,  stat.  6  Oeo.  II.  c.  30,  s.  28,  varied 
from  the  foregoing,  the  language  thereof  being,  ^'  mutual  credit,  or 
mutual  debts,^  &c.  at  any  time  before  such  person  became  a 
bankrupt  (u).  The  50th  section  of  6  Geo.  lY.  c.  16,  gives  a  right 
of  set-off  in  the  case  of  ^'mutual  credit  up  to  the  time  (x)  of  issuing 
the  commission^**  and  it  makes  all  debts  thereby  made  proveable 
items  of  set-off,  unless  where  there  was  notice  of  an  act  of  bank- 
ruptcy. A  bill  which  forms  an  item  of  credit  on  one  side,  need  not 
be  in  the  hands  of  the  person  claiming  it,  as  an  item  of  credit,  at 
the  time  of  the  bankruptcy  (y),  or  at  the  time  of  issuing  the  com- 
mission (z).  The  term  mutual  credit  is  not  confined  to  pecuniary 
demands,  liquidated  at  the  time,  but  extends  to  cases  where  the 
creditor  has  been  entrusted  with  that  which  may  become  productive 
of  value.  J.  S.  being  desirous  of  making  a  shipment  for  his  own 
risk  or  advantage,  but  not  in  his  own  name,  represented  to  the 
merchants,  through  whom  the  shipment  was  to  be  made,  that  the 
ffoods  were  the  propertv  of  A.,  and  shipped  on  his  account;  and 
A.,  accordingly,  by  tne  desire  of  J.  S.,  wrote  to  those  merchants, 
stating  the  property  to  be  so,  and  directing  them  to  insure  and  to 
advance  money  to  J.  S.  on  the  goods,  wmch  was  done.  It  was 
holden  fa),  that  this  was  a  credit  given  to  A,  by  J.  S.  by  the  de- 
livery of  the  goods,  in  its  nature  likely  to  terminate  in^a  debt,  and 
that  therefore  J.  S.  having  subsequently  become  bankrupt,  A.  was 
entitled  to  recover  the  proceeds  of  the  shipment  from  the  merchants, 
and  to  set  off  against  a  debt  due,  from  the  bankrupt  .to  him,  in 


(/)  Hawkim  t.  WhUten,  10  B.  &  C.      C.  105. 
217.  0 

(u)  See  Tamplin  y.  Digginu,  2  Campb* 
N.  P.  C.  312;-  Kinder  y.  Buiterworih, 
6  B.  &  C.  42  ;  BoUand  y.  Nnh,  8  B.  &  (a)  Soium  y.  CatOf  5  B.  &  A.  861. 


{»)  Sd.  arg.  6  B.  &  C.  47,  48. 

(y)  BoUamd  y.  Na$h,  8  B.  ft  C.  105. 

[i)  CoUHu  y.  JoMff,  10  B.  ft  C.  777, 
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respect  of  the  advances,  it  being  a  case  of  mutual  credit  within 
the  statute.   A.  and  Co.,  being  biuakers,  discounted  bills  of  exchange 
for  B.,  and  gave  him  immediate  credit  for  them  in  his  account, 
minus  the  discount.    Afterwards,  and  whilst  the  bills  were  yet  run- 
ning, a  balance  was  struck,  upon  which  the  bankers  admitted  money 
to  he  due  to  B.,  giving  him  credit  for  the  bills  then  running. 
Shortly  afterwards  B.  became  a  bankrupt,  and  the  bills  were  dis- 
honoured.    It  was  holden,  in  an  action  against  the  bankers  for 
the  admitted  balance,  that  they  were  entitled  to  set  off  the  amount 
to  the  dishonoured  bills,  on  the  ground  of  its  being  a  mutual  credit 
within  the  foregoing  cla^ise  (6).     But  where  B.,  l^ing  indebted  to 
defendant,  previously  to  his  bankruptcy,  deposited  a  biU  of  exchange 
with  the  defendant,  not  for  the  satisfaction  of  the  debt,  but  for  the 
purpose  of  raising  money  thereon,  and  an  advance  was  accordingly 
made ;  after  the  Jb^kruptcy,  the  assignees  tendered  to  the  defendant 
the  amount  of  the  money  advanced,  and  demanded  possession  of  the 
bill,  which  being  refuse<(  the  assignees  brought  trover  for  the  bill ; 
and  it  was  holden  (c),  that  they  were  entitled  to  recover,  this  not 
being  a  case  of  mutual  credit  within  the  statute,  the  bill  having 
been  deposited  for  a  specific  purpose  without  reference  to  the 
general  account.     ^'  Mutual  credit  must  mean  mutual  trust ;  this 
attempt  of  the  defendant  appears  to  me  a  gross  breach  of  trust." 
Per  DallaM^  J.,  8  Taunt.  23.     In  an  action  brought  bv  the  assignees 
of  bankers,  it  was  holden  (df),  that  the  defendant  might  set  off  notes 
of  such  bankers  taken  by  him  after  he  knew  that  they  had  stopped 
payment,  but  before  he  knew  that  any  of  the  partners  constituting 
the  banking-house  had  committed  an  act  of  bankruptcy.     The  de- 
fendant, however,  cannot  set  off  notes  of  such  bankers  ^en  by  him 
after  he  knew  that  three  of  the  four  partners  had  committed  acts 
of  bankruptcy.      The  provision  with  respect  to  mutual  credit  is 
confined  to  debts  between  the  bankrupt  and  other  parties,  or  to 
transactions  necessarily  ending  in  debts ;  it  does  not  apply  to  a 
case  (fi)  where  a  cause  of  action  arises  for  the  non-performance  of  a 
contract.    A  defendant  (/)  may  set  off  a  debt  due  to  him  from 
bankrupt  for  money  lent,  against  a  claim  by  the  bankrupt's  assignees 
on  defendant  for  not  accepting,  pursuant  to  agreement,  a  bill  of 
exchange  by  way  of  part  payment  for  goods  sold  and  delivered  by 
the  bankrupt  to  the  defendant ;  for  the  demand  is  a  mere  pecuniary 
demand  which  the  commissioners  might  have  stated  in  account 
between  the  defendant  and  the  bankrupt. 


(*)  Arhwnn  w.  TrUton,  1  Holt,  N.  P.  C.  by  Patteaon,  J.,  in  Groom  ▼.  We»t,  8  A. 

408.  &  E.  772. 

(c)  Jr€SfT.i^m/,lMoore,(C.P.)451;  '  (/)  Gib$on  ▼.  BeU,  1  Bingh.  N.  C. 
8  Taunt.  21,  8,  C,  743,  reoogniring  the  principle  in  Sampwn 

(d)  Dixim  V,  Cosm,  1  B.  &  Ad.  343.  y.  Burton,  2  Brod.  &  Bingh.  94.     See  alto 
(«)  Roie  V.  8imt,  1  B.  &  Ad.  521,  cited  Groom  ▼.  Weti,  ubi  sup. 
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An  insuraace  broker  (g)  who  is  indebted  to  the  estate  of  a  bank- 
rupt underwriter  for  premiums,  cannot,  without  a  special  authority, 
set  off,  against  that  aebt,  sums  due  from  the  underwriter  for  return 
of  premiums.  Where  defendants  insurance  brokers  effected  several 
policies,  some  in  the  name  of  their  own  firm,  others  in  the  name  of 
their  own  firm  but  on  account  of  their  principals,  and  others  in  the 
name  and  on  account  of  their  principals,  for  which  principals  they 
acted  under  a  del  credere  commission,  without  the  knowledge  of  the 
underwriters :  it  was  holden  (A),-  that  in  an  action  brought  against 
them  for  premiums  by  the  assignees  of  one  of  the  underwriters 
upon  these  policies,  who  had  l^ome  bankrupt,  the  defendants 
might  set  off  losses  and  returns  due  on  all  such  of  those  policies  as 
were  effected  in  the  names  of  their  own  firm,  but  not  on  such  as 
were  effected  in  the  names  of  their  principals,  such  losses  and  returns 
having  become  due  on  those  pokcies  before  the  time  when  the 
bankrupt  stopped  payment,  though  they  had  never  been  adjusted 
by  the  bankrupt,  but  only  by  the  other  underwriters  between  the 
time  of  his  stopping  payment  and  committing  the  act  of  bankruptcy, 
on  which  judgment  the  defendants  had  given  their  principals  credit 
for  the  amount.  And  the  principle  is  the  same  (i),  whether  the 
broker  act  under  a  del  credere  conunission  or  not,  if  the  policy  be 
effected  in  the  name  of  the  broker,  and  he  has  a  lien  on  the  goods 
insured.  The  debt  to  be  set  off  under  the  statute  must  be  a  real 
bona  fide  debt  (A)  due  to  the  defendant,  and  not  a  mere  colour  and 
contrivance.  A  mere  contract  to  indemnify  i^;ainst  contingent 
damages  (Z)  does  not  constitute  a  subject  of  mutiul  credit. 


XI.  Of  the  Evidence  and  Witnesses. 

FoRMEKLT,  in  actions  brought  by  assignees  of  bankrupts,  it  was 
incumbent  on  them  to  prove,  in  all  cases,  1.  That  the  bankrupt 
was  a  trader.  2.  The  act  of  bankruptcy.  3.  That  the  commis^ 
sion  was  regularly  granted.  4.  The  assignment  to  the  plainti£&. 
5.  A  right  of  action  in  the  assignees.  But  now  by  stat.  6  Geo. 
ly.  c.  16,  s.  90  (m),  it  is  enacted,  that  in  any  action  by  or 
against  any  assignee,  or  in  any  action  against  any  commissioner, 
or  person  acting  under  the  warrant  of  the  commissioners,  for  any 

{jf)  MinettY.  Forrester ,  4  Taant.  541,  {k)  Lackinffton  y.   Combet,  6  Bingh. 

n. ;  Goldeehmidt  v.  LyoHj  4  Taunt.  534  ;  N.  C.  71,   recognizing  Pair  y.  IPIver^ 

Parker  y.  Smith,  16  East,  382 ;  Houeton  16  East,  130. 

y.  Robprtaon,  Holt,  88,  S.  P.  (/)  Abbott  y.  Hteke,  5  Bingh.  N.  C. 

hytjfbster  y.  Eason,  2  M.  &  S.  112.  578 ;  7  Se.  715. 

0  Parker  y.  Beasley,  2  M.  &  S.  423 ;  (m)  See  stat.  49  Geo.  III.  c.  121,  s.  10, 


\ 


y.  Wilkineon.  4  Bingh.  573.  bat  now  repealed. 
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thing  done  as  such  commissioner,  or  mider  such  warrant,  no  proof 
shall  be  required  at  the  trial  of  the  petitioning  creditor's  debt,  or  of 
the  trading,  or  act  of  bankruptcy  respectively,  unless  the  other 
party  in  such  action  shall,  if  defendant,  at  or  before  pleading,  and 
if  plaintiff,  before  issue  joined,  give  notice  in  writing  to  such 
assignee,  commissioner,  or  other  person,  that  he  intends  to  dispute 
some  and  which  of  such  matters ;  and  in  case  such  notice  shall  have 
been  given,  if  such  aaBu;nee,  &c.  shall  prove  the  matter  so  diluted, 
or  the  other  party  amnit  the  same,  the  judge  before  whom  the 
cause  shall  be  tried  (28)  may  (if  he  thinks  fit)  grant  a  certificate 
of  such  proof  or  admission,  and  such  assignee,  &c.  shall  be  entitled 
to  the  costs  occasicmed  by  such  notice,  and  such  costs  shall,  if  such 
assignee,  &c.  obtain  a  veidict,  be  added  to  the  costs,  and  if  i^e  other 
party  obtain  a  verdict,  shall  be  deducted  from  the  costs  which  such 
other  party  would  be  otherwise  entitled  to  receive.  The  notice  to  dis- 
pute must  be  specific,  as  to  which  of  the  three  matters,  trading,  peti- 
tioning creditor's  debt,  or  act  of  bankruptcy,  it  is  intended  to  dis- 
pute; notice  to  dispute  the  hanhruptcy  wiU  not  suffice  (n).  Assumpsit 
by  assignees  of  bankrupt  against  a  sheriff  to  recover  the  proceeds 
of  ^oods  seized  under  a  fi.  fa.  The  defendant  did  not  give  any 
notice  to  dispute.  The  p1ainti£&  proved  that  an  act  of  bankruptcy 
was  committed  before  the  levy ;  and  the  defendant  did  not  prove 
any  other  act  of  bankruptcy.  It  was  holden  (o),  that  the  plaintiffi 
were  not  bound  to  prove  that  a  petitioning  creditor's  debt  existed 
at  the  time  of  the  act  of  bankruptcy  on  wmch  they  relied.  Where 
the  commission,  adjudication,  and  assignment  were  put  in,  and  it 
was  proved  that  the  plaintiff  attended  the  commissioners,  passed  his 
accounts,  and  afterwards  endeavoured  to  get  his  certificate  signed ; 
it  was  holden  (p),  that,  as  against  the  phiintiff,  this  was  sufficient 
evidence  of  the  IxEmkruptcy.  By  sect.  91,  a  similar  provision  to  that 
contained  in  sect.  90,  is  made  with  respect  to  suits  in  equity ;  and  by 
sect.  92,  if  the  bankrupt  shall  not,  (if  he  was  within  the  United  King- 
dom at  the  issuing  of  the  commisaioai,)  within  two  calendar  months 
after  the  adjudication,  or  (if  he  was  out  of  the  United  Kingdom) 
within  twelve  calendar  months  after  the  adjudication,  have  given 
notice  of  his  intention  to  dispute  the  comnussion,  and  have  pro- 
ceeded therein  with  due  diligence,  the  depositions  taken  before  the 
commissioners,  at  the  time  of  or  previous  to  the  adjudication  of  the 
petitioning  creditor's  debt,  and  of  the  trading  and  act  of  bank- 
ruptcy, shall  be  conclusive  evidence  of  the  matters  therein  respect- 

(»)  Trimley  T.  Uw¥fm,  6  B.  &  C.  537.       Norman  ▼.  Booth,  10  B.  &  C.  703. 
(o)PerLd.  Tenterdm^d,,  undParkei  {p)  Crqfton  ▼.  Poole,  1  B.  &  Ad.  568. 

J.,  con.  per  Barley,  J.,  and  LittUdale,  J., 


(28)  Where  cause  is  referred,  judge  before  whom  cause  is  opened  can- 
not certify.     Barthrop  v.  Anderton^  8  Bingh.  268. 
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ively  contained,  in  all  actions  or  suits  brought  by  the  assignees  for 
any  debt  or  demand  for  which  the  bankrupt  might  have  sustained 
any  action  or  suit.  It  (q)  is  only  in  actions  or  suits  brought  by  his 
own  assignees,  for  a  debt  or  demand  for  which  he  might  have  sued, 
that  the  depositions  under  a  commission  against  a  person  are  con- 
clusive evidence ;  but  it  ia  immaterial  whether  the  cause  of  action 
arose  before  or  after  (r)  the  act  of  bankruptcy.  The  depositions 
are  conclusive  in  trials  (s)  at  law.  And  by  sect.  93,  if  the  assignees 
commence  any  action  or  suit,  for  any  money  so  due  to  the  bankrupt, 
before  the  time  allowed  for  him  to  dispute  the  commission  shall 
have  elapsed,  any  defendant,  in  any  such  action  or  suit,  shall  be 
entitled,  after  notice  given  to  the  assignees,  to  pay  the  same  or  any 
part  thereof,  into  the  court  in  which  such  action  or  suit  is  brought : 
and  all  proceedings  with  respect  to  the  money  so  paid  into  court 
shall  thereupon  be  stayed,  and  after  the  time  shall  have  elapsed,  the 
assignees  shall  have  the  same  paid  to  them  out  of  court. 

In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent, 
the  character  in  which  the  plaintiff  or  defendant  is  stated  on  the 
record  to  sue  or  be  sued,  shall  not  in  any  case  be  considered  as  in 
issue  (t)y  unless  specially  denied. 

Where  notice  had  not  been  given  to  dispute  the  commission, 
and  with  the  commission  the  proceedings  were  put  in,  upon  which 
there  did  not  appear  a  sufficient  petitioning  creditor's  debt ;  it  was 
holden  (u)j  that  the  validity  of  the  commission  could  not  be  dis- 
puted. 

In  trover  (x),  by  the  assignees  of  a  bankrupt,  laying  the  possesr 
sion  in  themselves  as  assignees,  pleas  that  the  plaintiffit  are  not 
assignees,  and  were  not  possessed  as  assignees,  put  in  issue  the 
tracung,  the  petitioning  creditor's  debt,  and  the  act  of  bankruptcy; 
and  th^e  must  be  proved,  if  notice  to  dispute  them  be  given.  It 
is  not  sufficient  to  prove  the  fiat  and  assignment  to  the  plaintifls. 

By  sect.  94,  if  the  commission  be  afterwards  superseded,  persons 
from  whom  the  assignees  have  recovered,  or  who  have,  without 
action,  bond  fide  deUvered  up  possession  of  anv  real  or  personal 
estate  to  the  assignees,  or  paid  any  debt  claimed  by  them,  are  dis- 
charged from  claims  by  the  bankrupt,  provided  the  requisite  notice 
to  tiT  the  validity  of  the  commission  had  not  been  given.  Fiats, 
adjudications  of  bankruptcy,  appointments  of  assignees,  depositions, 
and  other  proceedings,  must  be  entered  of  record  before  they  can  be 
received  in  evidence  either  at  law  or  in  equity.  See  stat.  2  &  3 
Will.  IV.  c.  114, 8. 1,  4, 5, 7, 8 ;  and,  ante,  p.  186,  187. 

(q)  Muakett  v.  Drvmmond^  10  B.  &  C.  mtM,  1  Cr.  &  J.  149. 
159.  (0  R.  6.  H.  T.  4  WUl.  IV.  21. 

(r)  Fox  v.  Mahoney,  2  Tyrw.  285 ;  2  Cr.  {u\  Maebeath  v.  Coaiei,  4  Bingh.  34. 

&  J.  325  ;   recognized  in  Kitehener  ▼.  (x)  BueitoH  ▼.  Wray,  8  A.  &  E.  844, 

Power,  3  Ad.  &  El.  232.  adopting  Butler  t.  Hobeon,  4  Bingh.  N.  C. 

(«)  Vounfff  AeHgnee  qf  Ireland,  ▼.  Tim-  290. 
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Having,  in  the  2nd,  Srd,  and  4th  sections  of  this  chapter,  enume- 
rated the  diflerent  trades  which  render  persons  liable  to  the  bank- 
rupt law,  and  also  the  several  acts  of  bankruptcy  mentioned  in  the 
statute,  it  will  be  unnecessary  to  repeat  them  here.  I  shall  pro- 
ceed, therefore,  to  the  examination  of  the  third  head,  viz.  the  proof 
relating  to  the  conmiission  or  fiat,  only  .observing  that,  with  respect 
to  the  act  of  bankruptcy,  proof  must  be  given  that  it  was  antece- 
dent to  the  commission ;  but,  if  that  appear,  it  will  be  sufficient, 
-although  the  act  was  committed  so  recenuy  before  the  commission, 
and  at  such  a  distance  from  London,  that  it  could  not  have  been 
known  in  London  at  the  time  when  the  commission  was  sued 
out(y).  Proof  of  the  commission  ought  to  be  by  showinff  it  under 
seal  [if  fiat,  under  hand  of  C,  M.  K.,  V.  C,  or  M.  C.  as  case 
may  be.  See  stat.  1  &  2  Will.  IV.  c.  66,  s.  12 ;  anie^  p.  184,  and 
Stat.  2  &  3  Will.  IV.  c.  114,  s.  9 ;  ante,  p.  187],  the  petition  to  the 
chancellor  on  which  it  was  granted,  and  the  debt  of  the  petitioning 
creditor  or  creditors.  It  is  not  necessary  that  the  particular  spe- 
cies of  trading  should  be  set  forth  in  the  commission  (z)^  A  com- 
mission may  be  supported  on  a  debt  accruing  before  the  bankrupt 
becomes  a  trader,  and  upon  an  act  of  bankruptcy  committed  after 
he  has  ceased  to  be  a  trader  (a). 

A  commission  founded  upon  an  act  of  bankruptcy,  by  lying  two 
months  (now  21  davs)  in  prison,  cannot  be  sued  out  before  the 
expiration  of  the  limited  time;  the  act  is  not  completed  before  that 
time,  and  the  affidavit  to  obtain  it  would  be  perjury  (b).  A  debtor 
of  the  bankrupt  resisting  a  claim  made  by  the  assignees  under 
the  commission  against  him  may  give  in  evidence,  m  order  to 
defeat  such  commission,  a  prior  act  of  bankruptcy,  and  a  sufficient 
petitioning  creditor's  debt  existing  at  the  time  of  such  prior  act  of 
liankruptcy.  But  neither  the  b^ikrupt  (c),  nor  anv  person  claim- 
ing under  him,  will  be  permitted  to  avail  himself  of  this  defence  (df). 
nor  will  proof  of  a  prior  act  of  bankruptcy  avail,  unless  the 
petitioning  creditor's  debt  be  shown  to  exist  prior  to  the  act  of 
Dankruptcy  (e)  ;  it  is  not,  however,  required  to  be  shown,  that  the 
creditor  ever  meant  to  take  out  a  commission  upon  that  debt. 
But  see  ante,  p.  212.  The  circumstance  of  a  creditor  having 
proved  a  debt  under  a  commission  will  not  estop  him  from  im- 
peachinfl[  the  commission  in  an  action  brought  by  the  assignees 
affainst  nimself  (/);  nor  is  it  primd  facie  evidence  (^)  of  the  vali- 
dity of  the  commission.    The  debt  of  a  creditor  who  has  joined  in 

(y)  Hopper  ▼.  lUehmtmd,  1  Stark.  N.  WUe,  3  Esp.  N.  P.  C.  216. 

P.  C.  507.  (d\  Ikmooan  t.  Dtif,  9  East,  21. 

(jr)  BemoMeoni  t.  Fairbrothtr,  10  B.  &  («)  Per  Lord  EUmi,  C,  in  Bbx  ▼.  Bid* 

C.  555.  focit,  I  Taant.  88.    See  also  HtfoiT.itaw. 

(a)  Baiiie  t.  Gnm/,  D.  P.  9  Bingh.  121.  lin$,  4  Bsp.  N.  P.  C.  194. 

(b)  Gordon  v.  WUkmmm,  8  T.  R.  507.  (/)  Stewart  y,  HtcAnMOi,!  Eip.N.P.C. 

(c)  Parker  t.  Manmmg,  cited  in  Doer.  108. 

Soukot,  2  Efp.  N.  P.  C.  597 ;  Mercer  ▼.  (^)  lUmkin  ▼.  Homer ,  16  Eart,  191. 
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a  petition  to  supersede  a  prior  eomnufimon,  and  proved  his  debt 
under  a  second  commission,  coupled  with  an  act  of  bankruptcy 
prior  to  that  on  which  the  secona  commission  is  founded,  may  be 
set  up  to  defeat  such  seccmd  commission,  by  a  defendant  in  an 
action  at  the  suit  of  the  assignees  under  that  commission. 
Beardmare  v.  ShaWy  1  Bos.  &  Pul.  N.  R.  263.  See  ante,  p.  212. 
The  act  of  bankruptcy  is  to  be  proved,  and  not  to  be  presumed  (A). 
The  cause  of  action  must  be  proved  by  the  assignees  in  the  same 
manner  as  if  the  action  had  been  brought  by  the  bankrupt  him- 
self. It  is  impossible  to  lay  down  any  rules  with  respect  to  this 
head  of  proof,  which  must  necessarily  be  adi^ted  to  the  nature  of 
the  demand.  In  trover  by  assignees  against  a  sheriff  or  creditor, 
who  has  seized  the  bankrupt's  goods  in  execution,  after  an  act  of 
bankruptcy,  it  is  not  necessary  to  prove  a  demand  and  refusal  (») ; 
because  the  property  being  vested  in  the  assignees  from  the  time 
of  the  bankruptcy,  the  execution  is  tortious ;  and  where  a  posses- 
sion is  gained  wrongfully,  a  demand  is  not  necessary.  A  writ 
of  supersedeas  under  the  great  seal,  reciting  the  issuing  of  a  com- 
nussion  on  such  a  dajr,  is  prima  facie  evidence  not  only  of  the 
isBuing  of  the  conunission,  but  also  that  it  issued  on  that  day  (A). 
By  stat.  1  &  2  Will.  IV.  c.  56,  s.  19,  the  chancellor,  upon  the 
reversal  of  any  adjudication  in  bankruptcy,  may  order  fiat  to  be 
annulled,  and  such  order  shall  have  all  the  force  and  effect  of  a  writ 
of  supersedeas. 

The  fact,  that,  aft^  a  fiat  had  been  sued  out,  creditors  of 
the  bankrupt  delivered  up  to  the  assignees  goods,  which  they 
had  received  from  the  bankrupt  before  the  fiat,  and  before  the 
delivery  of  other  goods  by  the  bankrupt  to  the  def^dant,  was 
holden  (l)  not  admissible  evidence  against  defendant  in  trover 
brought  by  the  assignees  for  the  last  mentioned  goods ;  for  any 
declaration  of  their  opinion  made  by  the  creditors  after  the  fiat, 
however  dearly  expressed,  could  not  be  received  in  evidence :  cons^ 
quently,  evidence  of  acts  done  by  them,  adduced  for  the  purpose  of 
raising  an  inference  respecting  the  previous  intentions,  either  of 
themselves  or  of  the  bankrupt,  was  inadmissible. 

Of  the  Witnesses, — The  bankrupt  cannot  be  a  witness  to  swear 
property  in  himself  (m),  or  a  debt  due  to  himself,  unless  he  has 
obtained  his  certificate,  and  executed  a  release  to  the  assignees  of 
his  share  in  the  surplus  and  the  dividends:  for  otherwise  it  is 
manifest  that  he  is  interested ;  but  he  mav  prove  property  in,  or  a 
debt  due  to  another.     But  a  release  and  certificate  cannot  make 


(h)  Per  PMrket  B.,  Ody  v,  Cookney,  Compony,  5  M.  &  S.  76. 

1  Tyrw.  &  6r.  542.  (0  BaekkouiB  r.  /oiMf,  6  Bingh.  ^. 

(t)  ItMth  V.  Baktr,  M.  8  6m.  II.  B.  C.  65. 

R.  MSS.  Ball.  N.  P.  41.  (m)  Ewetu  v.   Gold,  per  Hardwicke, 

(k)  QenrU  ▼.  Grmid   Watem  Canal  C.  J.,  H.  8  Geo.  II.  Bull.  N.  P.  43. 
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tbe  banknipt  a  witness  to  Drove  his  own  not  of  bankruptcy  (n)  (29). 
No  question  can  be  askea  from  the  bankrupt,  the  object  of  which 
is  to  support  his  own  bankruptcy;  and  it  is  inunaterial  whether 
such  question  be  asked  upon  an  examination  in  chief,  or  upon  a 
cross-examination  (o).  It  is  equally  improper  in  both  cases.  Nor 
can  a  bankrupt  (SO)  be  asked  Questions,  the  eflect  and  tendency  of 
which  ia  to  establish  an  antecedent  act  of  bankruptcy  (jl).  Nor,  to 
explain  an  equivocal  act  of  bankruptcy  (a) ;  nor  to  explain  an  act, 
wlueh  may  defeat  (r)  his  commission.  Nor,  if  a  joint  commission 
issues  against  two,  can  one,  having  obtained  his  certificate,  be 
called  to  prove  an  act  of  bankruptcy  committed  by  the  other  (s). 
But  although  the  bankrupt  cannot  oe  a  witness  to  prove  his  own 
act  of  ban&uptcy,  yet  what  was  said  by  him  in  explanation  of  his 
own  act,  may  be  received  in  evidence  (t).  Hence,  if  he  has  been 
absent  from  home,  a  declaration  by  him  on  his  return  home,  that 
he  had  been  abroad  in  order  to  avoid  creditors,  is  good  evidence. 


i 


»)  FUldy.  CfivtU,  Str.  829.  22,  BUenb&rmtffk,  C.  J. ;  bvt  lee  JoAn^ 

o)  Eliom  T.  Brailey,  C.  B.,  London  9ton  ▼.  Woo(f,  2  Sc.  372. 
Sittings  alter  M.  T.  50  Geo.  III.,  Law^  (r)  Bayer  ▼.  GameU,  7  Bingh.  103. 

rmeef  J.  (#)  Flower  t.  Herbert,  oited  2  H.  Bl. 

(p)  Wpat  T.  WUktneom,  C.  B.,  Lon*  279. 
don  Sittings,  Chambre,  J.,  5  Esp.  N.  P.  (/)  Bateman  ▼.  Bailey,  5  T.  R.  512 ; 

C.  187.  Eweru  t.  Oold,  per  Hardwicke,  C.  J., 

(9)  Bqfiium  ▼.  Pitt,  5  Esp.  N.  P.  C.  BnU.  N.  P.  40,  8.  P. 


(29)  "  For  although  the  baokrupt  has  obtained  a  certificate,  yet  if  be 
be  not  a  bankrupt,  (as  he  cannot  be  if  he  has  not  committed  an  act  of 
bankruptcy,  which  is  the  question,)  his  certificate  and  the  proceedings 
under  the  commission  are  void." 

(30)  In  an  action  by  the  assignees  of  a  bankrupt  for  money  had  and 
received,  in  order  to  establish  the  act  of  bankruptcy,  the  plaintifis  proved 
that  the  trader  had  absconded  for  fear  of  being  arrested.  The  defendant, 
in  order  to  substantiate  his  defence  in  proof,  called  the  bankrupt.     The 

Slaintiffs  ofiered  to  cross-examine  him,  as  to  the  time  of  his  first  secreting 
imaelf  for  fear  of  being  arrested.  Norton  and  Ford  for  defendant  obn 
jected,  that  he  could  not  be  examined  to  that  fact;  for  he  was  not  a 
competent  witness,  being  interested  to  establish  his  bankruptcy ;  and  it 
was  settled  that  the  plaintiffs  could  not  produce  him  to  prove  an  act  of 
bankruptcy,  though  he  might  be  examined  as  to  collateral  matter..  On 
the  part  of  the  plamtifis  it  was  admitted,  that  he  could  not  be  produced 
by  the  plaintifi*  as  a  witness  in  chief  to  that  fact,  but  when  the  defendant 
called  him,  and  made  him  a  competent  witness  in  the  cause,  he  submitted 
to  his  being  examined,  and  coula  not  prevent  any  question  bein^  asked 
his  ][own  witness.  Lee^  C.  J.,  **  I  think  the  defendant,  by  caUmg  the 
witness,  has  waived  all  objections  to  his  competency;  and  therefore  he 
may  be  examined  as  to  the  time  of  the  bankruptcy."  FUtchtr  and 
Bolton,  Assignees  of  Oill^  Bankrupt ^  v.  Woodmas,  B.  R.  London  Stttingay 
M.  25  Geo.  II.  MS. 
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^^The  rule  is  not  confiDed  to  the  precise  time  of  the  act  in 

Juestion ;  for,  in  the  foregoing  esse,  ibe  declaration  was  made  the 
ay  after.  The  court  must,  in  each  case,  consider*(«),  whether  the 
declaration  proposed  to  be  received  does  or  does  not  come  within  a 
reasonable  time  of  the  dii^uted  act.*^  Hence,  where  a  trader,  in 
embarrassed  circumstances,  absented  himself  from  his  house,  from 
the  16th  of  February  until  the  9th  of  March:  upon  an  issue, 
whether  he  had  committed  an  act  of  bankruptcy  on  or  before  the 
5th  of  March,  two  letters,  written  by  him  on  the  16th  of  January 
preceding,  asking  for  time  on  two  bills  of  exchange,  payable  by 
him  in  February,  were  received  in  evidence,  to  show  the  motive 
of  his  absence  (x). 

A  certificated  bankrupt  cannot  be  a  witness  to  prove  any  of  the 
facts  necessary  to  support  the  commission,  as  the  petitioning  ere- 
ditor'^s  debt(y),  &c.,  because  he  is  interested  in  upholding  the 
commission,  on  the  validity  of  which  his  certificate  and  dischai^ 
from  his  former  debts  depend  (SI).  But  to  prove  other  matters  he 
may  (2),  that  is^  when  he  has  executed  a  release  to  his  assignees  of 
his  Bbare  in  the  surplus  and  dividends.  See  cmte^  p.  266.  A  cer- 
tificated bankrupt,  under  a  second  commission  of  bankruptcy,  can* 
not  be  a  witness  for  the  assignees  under  that  commission  (a),  if  he 
has  not  paid  15s.  in  the  pound  under  it.  An  uncertificated  bankrupt 
may  be  a  witness  against  himself,  but  not  for  himself,  that  is,  he 
may  be  a  witness  to  decrease  the  fund,  but  not  to  increase  it  (b). 
A  general  release  by  a  creditor  to  an  uncertificated  bankrupt,  is 
not  sufficient  to  render  the  bankrupt  a  competent  witness  for  the 
creditor,  where  the  result  of  his  testimony  would  give  the  creditor 
a  right  to  prove  under  the  commission  (c).  The  creditor  ought 
also  to  give  a  release  to  the  assignee  of  aU  claim  on  the  bankrupt's 
estate,  and  the  bankrupt  ought  to  release  his  claim  to  a  surplus  (d). 

In  an  action  brought  by  the  assignees  of  a  bankrupt  for  money 
had  and  received  to  their  use,  the  wife  of  the  bankrupt,  who  had 
not  obtained  his  certificate,  (but  had  released  his  assignees,)  was 

(«)  ^erTindal,  C,  J,,  Ridley  T.  Gyde,  hert,  London  Sittings,  Dec.  17,  1754; 

9  Bingh.    352.      See  Roach   ▼.    Great  2  H.  Bl.  279,  n.  (a). 

Wettem  RaOiway  Co.,  Q.  B.  H.  T.  1841 ;  (a)  Kennet  ▼.  Greenwollere,  Peake's  N. 

X.  Law  Journal,  N.  S.  89.  P.  C.  3»  per  Kenyon,  C.  J. 

(s)  Smith  T.  CrameTf  1  Bingh.  N.  C.  (b)  Butler  ▼.  Cooke,  Cowp.   70,  and 

585.  *  Walker  ▼.  Walker,  there  cited. 

(y)  Per  Cur.  in  Chapman  ▼.  Gardner,  (c)  Ferryman  ▼.  Steggall  and  another, 

2  H.  Bi.  279.  8  Bingh.  369. 

(jr)  Per  Ryder,  C.  J.,  in  Flower  ▼.  Her-  ((Q  Jb. 


(31)  The  certificate  may  be  considered  also  as  a  release,  which  the 
releasee  can  never  be  allowed  as  a  witness  to  affirm.  Per  Ryder y  C.  J., 
Flower  v.  Herbert,  N.  P.  2  H.  Bl.  279,  n.  (a). 
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holden  (e),  not  to  be  a  competent  witness  to  prove  the  payment  of 
a  sum  of  money  to  the  defendant  by  the  bankrupt  after  ms  bank- 
ruptcy. 

An  assignee  (/)  of  a  bankrupt  who  has  released  his  individual 
claims  on  the  bankrupt's  estate,  is  an  admissible  witness  to  prove 
the  petitioning  creditor's  debt,  for  he  stands  in  the  situation  of  a 
mere  trustee,  whose  trust  is  coupled  with  no  personal  interest* 

Upon  an  issue  out  of  chanceiy,  to  try  whether  the  bankrupt  had, 
withm  one  year  before  his  bankruptcy,  lost  five  pounds  in  one  day 
at  gaming,  a  creditor  of  the  bankrupt  was  called  to  prove  the 
gaming ;  out  the  C.  J.  would  not  allow  him  to  be  a  witness ;  be- 
cause ne  would  be  entitled  to  a  share  out  of  the  bankrupt's  allow- 
ance forfeited  by  the  gaming  (g).  Upon  an  issue  to  try  the  validity 
of  a  commission  of  bankrupt,  a  creditor  is  not  a  competent  witness 
to  support  the  commission,  although  he  does  not  appear  to  have 
proved  under  it  (A);  but  ne  is  a  competent  witness  (t)  to  prove 
that  the  commission  is  not  sustainable.  A  creditor  who  has  re- 
leased his  debt  to  the  assignees  may  be  called  to  prove  the  act  of 
bankruptcy,  although  the  bankrupt  is  plaintiff  in  the  action  in 
which  the  commission  is  disputed  (A).  A  release  to  the  assignees 
only  is  sufficient  without  giving  one  to  the  bankrupt  (/).  A  credi- 
tor who  has  sold  his  debt  is  a  good  witness  to  support  the  com- 
mission, by  proving  the  petitioning  creditor's  debt ;  because  his 
interest  is  gone  (m) ;  but  the  petitioning  creditor  is  not  a  competent 
witness  to  show  that  the  commission  was  regularly  sued  out ;  for 
he  enters  into  a  bond  to  the  chancellor,  conditioned  to  establish  the 
several  facts  upon  which  the  validity  of  the  commission  depends,  and 
to  cause  it  to  be  effectually  executed.  He  has,  therefore,  a  direct 
interest  in  the  (question  at  issue  (n).  But  he  is  competent  to  prove 
the  commission  invalid  (o) ;  and  even  to  cut  down  his  own  debt  (p). 

(e)  WUIimm  ▼.  WiUianUf  6  M.  &  W.  (/)  Amdrate  ▼,  ClentUm,   Ca.   Temp. 

170.              ^  Hardw.  267. 

(/)  Tbm/tMOiiT.  fFtMeff,2Br.&Bingh.  (m)  Oranger  t.  Fitrhng,  2  Bl.  Rep. 

397 ;  5  Moore,  172.  1273. 

(^)  Shuttleworth  ▼.  BrtnOt  Str.  507,  (»)  Ornny,  Jonett  2  Campb.  411. 

per  Pratt  J  C.  J.,  Middleaez  Sittings.  (o)  Anon.,  cited  by  Lord  EHenbarough, 

{h)  Admm  ▼.  Malkim,  3  Campb.  543.  C.  J.,  in  Oreem  ▼.  Janet,  and  1  Stark.  40, 

(t)  /»  re  Codd,  bankrupt,  2  Sch.  &  Lef.  S.  P. 

116,  per  Lord  Redeadale.  (p)    Loyd  t.  Streifon,   1   Stark.  40, 

(i)  Ko(tpe»  ▼.  CJUgmtm,  Peake'i  N.  P.  Lord  BUemborough,  C.  J. 
C.  19,  per  JTffif  on,  C.  J. 
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I.  Of  the  Liability  of  the  Husbajid, 

1 .  In  respect  of  Contracts  made  by  the  Wife  before  Co* 

verture,  p.  270. 

2.  In  respect  of  Contracts  made  by  the  Wife  during  Co- 

verture,  p.  271. 

3.  In  respect  of  the  Children  of  the  Wife  by  a  former 

Husband,  p.  282. 

1.  In  respect  of  Contracts  made  by  the  Wife  before  Coverture. — 
The  husband  is  liable  to  the  debts  of  his  wife,  contracted  by  her 
before  the  coverture,  and  the  husband  and  wife  may  be  sued  for 
such  debts  during  the  coverture  (a) ;  and  in  actions  for  the  recovery 
of  such  debts,  husband  and  wife  must  be  joined.    7  T.  R.  848. 

(a)  F.  N.  B.  120,  F. 
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But  if  these  debts  are  not  reoovered  agaiDst  the  husband  and  wife, 
in  the  life-time  of  the  wife,  the  husband  cannot  be  charged  for  them 
either  at  kw  (b)  or  in  eauity  after  the  death  of  the  wife.  But  if  the 
wife  surviye  tne  husband,  an  action  may  be  maintained  against  her 
for  the  recovery  of  these  debts  (e) ;  unless  during  the  coverture 
the  husband  has  been  discharged  under  the  Insolvent  Debtors' 
Act,  in  which  case  the  wife  is  discharged  for  ever  (d).  A  hus- 
band is  liable  for  necessaries  [wovided  for  his  wife  pending  a  suit  in 
the  Ecclesiastical  Court  and  before  alimony  decreed,  although  a 
decree  afterwards  made  direct  the  alimony  to  be  paid  from  a  date 
before  the  time  when  the  necessaries  were  provided  for  the  wife. 
Keegan  v.  Smith,  6  B.  &  C.  375. 

The  defendants  wife  (e),  before  marrii^,  cave  a  promissory  note 
for  BOL  to  the  plaintiff,  and  afterwards  married  the  defendant,  who 
had  with  her  personal  estate  to  the  amount  of  700Z.,  part  whereof 
consisted  of  cnoses  in  action.  The  plaintiff  did  not  during  the 
coverture  recover  judgment  upon  the  note  against  the  husband  and 
wife.  The  wife  died  about  a  year  afiier  the  marriage.  The  de- 
fendant on  her  death  took  out  letters  of  administration.  Some  of 
the  choses  in  action  had  been  received  by  the  defendant  as  husband 
in  the  lifetime  of  the  wife,  the  rest  he  took  as  her  administrator. 
The  plaintiff,  finding  that  the  choses  in  action  were  not  sufficient 
to  satisfy  his  demand,  filed  a  bill  against  the  defendant,  praying  that 
the  defendant  should  be  made  liable  to  answer  his  tne  plaintiff's 
demand,  for  so  much  as  he  had  received  out  of  the  clear  personal 
estate  of  the  wife  upon  his  marriage :  Lord  Talbot,  Ch.,  said,  that 
as  on  the  one  hand  the  husband  was  by  law  liable,  during  the  cover- 
ture, to  all  debts  contracted  by  his  wife,  dum  sola,  whatever  their 
amount  might  be  (/),  although  she  did  not  bring  him  a  portion  of 
one  shilling;  so,  on  the  other  hand,  it  was  certain,  that  if  such 
debts  were  not  recovered  during  the  coverture,  the  husband,  as 
such,  was  not  chargeable,  let  the  fortune  he  received  with  his  wife 
be  ever  so  great.  He  added,  that  the  wife's  choses  in  action  were 
assets,  and  thereupon  decreed  an  account  of  what  the  husband  had 
received  since  his  wife's  death  as  her  administrator,  and  that  he 
should  be  liable  for  so  much  only;  but  as  to  any  further  demand 
against  him,  dismissed  the  bill. 

2.  In  respect  of  Contracts  made  by  the  Wife  during  Coverture. — 
All  the  personal  estate  of  which  the  wife  is  possessed  in  her  own 
right,  is  by  the  marriage  vested  absolutely  in  the  husband  (g)  (1). 

(»)  P.  N.  B.  121,  C. ;  1  Rol.  Abr.351,  (e)  HeardY.  Sian\ford, ZV.Wmn.  409 ; 

(O.)  pi.  2.  Ca.  Temp.  Talb.  175,  8,  C, 

(e)  Woodman  ▼.   Chaprntm,  I  Campb.  (/)  F.  N.  B.  120,  F. 

189,  Lord  RUeHborouffh,  C.  J.  (p)  1  Intt.  351,  b.,  reoogniied  ia  dee- 

(d)  Loekwood  T.  SsUttt  5  B.  &  Ad.  ehi  t.  PowOl,  6  B.  &  C.  253. 
303. 

(1)  The  wearing  apparel  of  a  married  woman,  bought  by  her  out  of 
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The  marriage  is  an  abeolute  gift  of  all  ehattels  personal  in  possession 
in  her  own  right,  whether  the  husband  survive  the  wife  or  not ;  but 
if  they  be  in  action,  as  debts  by  obligation,  contract,  or  otherwise, 
the  husband  shall  not  have  them  unless  be  and  his  wife  recover 
them.  And  of  personal  goods,  en  autre  droit  as  executrix  or  admi* 
nistratrix,  &c.  the  marriage  is  no  rift  of  them  to  the  husband 
although  he  survive  his  wue(A).  Notwithstanding  the  law  thus 
divests  the  wife  of  all  her  personal  property,  she  cannot  bind  her 
husband  by  any  contracts,  even  for  necessaries  suitable  to  her  de- 
gree and  estate,  without  the  assent  of  her  husband,  either  express 
or  implied.  ^'  A  feme  covert  generally  cannot  bind  or  charge  her 
husband  by  any  contract  made  by  her  without  the  authority  or 
assent  of  her  husband,    precedent  or  subsequent,  express  or  im- 

{lied."  Mr.  J.  Hyde's  argument  in  Manhy  v.  Scott ^  1  Mod.  125. 
lusband  and  wife,  devisees  of  a  copyhold,  take  by  entireties,  and  the 
husband  cannot  dispose  of  it  in  his  wife's  life  without  her  consent  (i) ; 
and  though  the  estate  be  only  a  mortgage,  yet,  if  it  appears  that 
the  devisor  considered  it  as  irredeemable,  it  shall  not  vest  in  the 
husband  as  a  chattel  interest  (t). 

During  cohabitation  the  law  will,  from  that  circumstance,  pre- 
sume the  assent  of  the  husband  to  all  contracts  made  bv  the  wife 
for  necessaries  suitable  to  his  degree  and  estate,  and  the  misconduct, 
or  even  the  adultery  of  the  wife,  during  that  period,  will  not  destroy 
this  presumption.  The  same  law  is,  where  the  husband  deserts  h^i 
wife,  or  turns  her  away  without  any  reasonable  ground  (2),  or  com- 

(A)  1  Init.  351,  b.  cited  per  TVn/crdeii,  (i)  Dm  d,  Fnuttme  t.  Pmrait,  L.  P. 

C.  J.,  dellTering  judgment  in  Riehardir,      B.  4 ;  Dampier,  MSS.  L.  I.  L. ;  5  T.  R. 
Richardt,  2  B.  &  Ad.  453.  652,  8.  C. 


an  income  settled  in  the  hands  of  trustees  to  her  sole  and  separate  use, 
belongs  to  her  husband,  and  not  to  the  trustees,  and  is  liable  to  be  taken 
in  execution  for  his  debts.  Came  v.  Bricey  7  M.  &  W.  1 83.  In  Newlands 
V.  Paynter^  4  M.  &  Cr.  408,  Lord  Cottenham^  C,  held  that  personal 
chattels  bequeathed  to  a  single  woman  for  her  separate  use,  but  without 
the  intervention  of  any  trustee,  could  not  be  seized  m  execution  by  a  judg- 
ment creditor  of  an  after  taken  husband :  for  a  person  marrying  a  woman 
with  property  so  circumstanced,  is  considered  as  adopting  the  property  in 
the  state  in  which  he  finds  it,  and  bound  by  equity  not  to  disturb  it. 

(2)  *'  If  the  husband  turns  his  wife  out  of  doors,  though  he  advertises 
her,  and  cautions  all  persons  not  to  trust  her,  or  if  he  even  gave  parti- 
cular notice  to  individuals  not  to  give  her  credit^  still  he  would  be  liable 
for  necessaries  furnished  to  her ;  for  the  law  has  said,  that  where  a  man 
turns  his  wife  out  of  doors,  he  sends  with  her  credit  for  her  reasonable  ex- 
penses." Per  Lord  Kenyon,  C.  J.,  in  Harris  v.  Morris,  4  Esp.  N.  P.  C. 
42.  See  also  Boulton  v.  Prenticey  post,  p.  279,  where  the  court  said 
the  husband  appears  to  be  a  wrong-doer,  and  therefore  has  not  a  right  to 
prohibit  any  person. 
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peb  her,  by  ill  usage  or  severity  (j)^  to  leave  him ;  in  all  which 
eases  he  gives  the  wue  a  general  credit.  This  principle  which  tends 
to  procure  credit  to  the  wife  for  necessaries  suitable  to  the  degree 
and  estate  of  her  husband,  is  anxiously  adopted  by  the  law  on  every 
possible  occasion;  and  although  in  conformity  with  the  ancient 
rule  respecting  dower, 'it  has  been  decided,  that  where  the  wife 
elopes  with  an  adulterer,  the  husband's  assent  to  her  contracts 
during  the  term  of  elopement  cannot  be  implied ;  yet  by  analogy 
to  the  same  rule  (A),  as  soon  as  he  receives  her  again,  the  presump- 
tion of  law  revives,  and  attaches  upon  the  contracts  made  by  her 
after  the  reconciliation.  But,  1st,  as  cohabitation  is  evidence  only 
of  the  husband's  assent  (Q,  in  a  special  verdict,  that  assent  ought 
to  be  found;  and  2ndly,  as  cohabitation  is  presumptive  evidence 
only  of  such  assent,  it  may  be  rebutted  by  contrary  evidence.  In 
like  manner  (m),  evidence  that  the  articles  purchased  were  con- 
sumed in  the  family  of  the  husband,  is  only  presumptive  and  not 
conclusive  evidence  of  the  husband's  assent. 

Having  thus  laid  down  the  general  positions  respecting  contracts 
made  by  the  wife,  I  shall  proceed  to  establish  them  by  authorities, 
premising,  that  the  relation  of  husband  and  wife  is,  m  respect  of 
the  wife's  contracts  binding  the  husband,  analogous  to  the  relation 
of  master  and  servant.  Indeed,  in  contemplation  of  law,  the  wife 
is  the  servant  of  the  husband.  In  F.  N.  B.  120  G.  it  is  thus  laid 
down :  A  man  shall  be  charged  in  debt  for  the  contract  of  his 
bailiff  or  servant,  where  he  giveth  authority  unto  his  bailiff  or 
servant  to  buy  and  sell  for  him ;  and  so  for  the  contract  oftke  wife^ 
if  he  give  such  authority  to  his  vAfCy  otherwise  not.  From  tnis 
passage  it  appears,  that  the  husband  is  not  liable  to  his  wife's  con- 
tracts, unless  he  has  given  his  authority  or  assent ;  it  is  incumbent, 
therefore,  on  a  creditor  who  brings  an  action  against  a  husband 
upon  a  contract  made  by  his  wife,  to  show  that  the  husband  has 
given  such  assent,  or  to  lay  before  a  jury  such  circumstances  as  will 
enable  them  to  presume  that  such  an  assent  has  been  given  (n) ; 
and,  in  the  latter  case,  if  such  presumption  is  not  rebutted  by  con- 
trary evidence,  the  jury  may  find  against  the  husband,  but  not 
otherwise :  for  the  wife  has  not  any  power  originally  to  charge  the 
husband  (o),  but  is  absolutely  under  his  power  and  government,  and 
must  be  content  with  what  the  husband  provides ;  and  if  he  does 
not  provide  necessaries  for  her,  her  only  remedy  is  in  the  spiritual 
court.     In  an  action  on  the  case  for  goods  sold  and  delivered  (j?), 

(J)  Per  Lord  Kenyan,  C.  J.,  mHadgrei  (o)  Per  Holt,  C.  J.,  in  Eihermgton  t. 

T.  Hodgft  1  Esp.  N.  P.  C.  441.  Parrot,  Lord  Raym.  1006. 

{k)  Per  Lord  Kewyon,  C.  J.,  4  Eip.  (jd)  Ethvrington  v.  Parrot,  Salk.  118, 

N.  P.  C.  42.  and  Raym.  1006.    This  caae  was  agreed, 

(0  Manhp  T.  Scott,  1  Bac.  Abr.  296.  per  Cur.  to  be  good  law  in  Boulton  ▼. 

(m)  1  Sidf.  121,  126,  8.  C.  Prentiee,M.T.  18 Geo.  II.,  Ford'iMSS. 

(»)  1  Sidf.  127.  pott,  p.  279. 
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the  evidence  to  charge  the  defendant  was,  that  the  defendant's 
wife  bought  the  goods  to  make  her  clothes,  and  that  they  cohabited. 
On  the  other  side  it  was  proved,  that  she  v^as  not  in  any  want  of 
clothes  when  she  purchased  these ;  and  that  the  defendant,  the  last 
time  that  he  paid  the  plaintiff,  warned  the  plaintiff's  servant  not  to 
trust  her  any  more,  and  to  give  his  master  notice  of  it.  Holty  C.  J., 
said,  that  during  cohabitation  the  husband  shall  answer  all  con- 
tracts of  the  wife  for  necessaries,  for  his  assent  shall  be  presumed 
to  all  such  contracts  upon  the  account  of  cohabiting,  imless  the 
contrary  appear.  But  if  the  contrary  i^pear,  as  by  the  warning  in 
this  case,  there  is  not  any  room  for  such  presumption ;  and  he  held, 
that  the  notice  to  the  servant  usuaUy  employed  by  the  plaintiff  in 
his  trade  was  sufficient  notice  to  the  master.  When  the  wife  is 
not  living  with  her  husband,  there  is  no  presumption  (q)  that  she 
has  authority  to  bind  him  even  for  necessaries  suitable  to  her  degree 
in  life ;  it  is  for  the  plaintiff  to  show  that,  under  the  circumstances 
of  the  separation,  or  from  the  conduct  of  the  husband,  she  had  such 
authority. 

Where  a  husband,  not  separated  from  his  wife,  makes  an  allow- 
ance for  the  supply  of  herself  and  family  with  necessaries  during 
his  temporary  absence,  and  a  tradesman  with  notice  of  this  supplies 
her  with  goods  (r),  the  husband  is  not  liable  for  the  debt.  If  ^the 
wife  elope  from  her  husband,  and  live  in  adultery,  the  husband 
cannot  be  charged  by  her  contracts.  In  an  action  for  meat,  &c. 
provided  for  defendant's  wife  («),  the  defendant  proved,  that  she 
went  away  from  him  with  an  adulterer :  Ravmand^  C.  J.,  held^  that 
the  husband  should  not  be  charged,  thougn  the  plaintiff  had  not 
any  notice ;  and  he  said.  Holt,  C.  J.,  always  ruled  it  so.  And 
although  the  husband  has  been  the  aggressor,  by  living  in  adultery 
with  another  woman,  and  although  he  turned  h»  wife  out  of  doors 
at  the  time  when  there  was  not  any  imputation  on  her  conduct,  yet 
if  she  afterwards  commit  adultery,  the  husband  is  not  bound  to 
receive  or  support  her  after  that  time,  nor  is  he  liable  for  neces- 
saries, which  may  have  been  provided  for  her  after  that  time  {t). 
So  where  the  husband  turns  his  wife  out  of  doors,  on  account  of  her 
having  committed  adultery  under  his  roof  (if),  he  is  not  liable  for 
necessaries  furnished  to  her  after  the  expulsion.  So  if  a  woman 
elopes  from  her  husband,  though  she  does  not  go  away  with  an 
adulterer,  or  in  an  adulterous  manner,  the  tradesman  trusts  her  at 
his  peril,  and  the  husband  is  not  bound  (v),  A  person  cannot 
recover  against  a  husband  for  the  price  of  goods  furnished  to  his 

(q)  Per  Abbott ,  C.  J.,  in  Mainwairing  (t)  Govier  t.  ffaneoeJt,  6  T.  R.  603. 

V.  Le$lie,  M.  &  Malk.  N.  P.  C.  18.     See  (ti)  Hean  ▼.  Tbotwy,  Middlesex  Sittings, 

also  Clifford  t.  iMton,  ib,  p.  101.  June  24,  47  Geo.  III.  C.  B.  Sp.  J.,    Sir 

(r)  Holt  ▼.  Brten,  4  B.  &  A.  252.  James  Mentfield,  C.  J. ,  MSS. 

(#)  MorrtM  ▼.  Martin,  Str.  647.     See  (e)  Child  v.  Hardyman,  Str.  875,  per 

also  itfof fitpairtn^  ▼.  Sandi,  Str.  706,  S.  P.  Lord  Raymond,  C.  J. 
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wife,  when  die  is  living  separate  from  her  husband  against  his  wish 
and  contrary  to  his  entr^ties,  and  when  he  was  willing  to  have 
received  and  provided  for  her  in  his  own  house  (w).    It  the  wife, 
with  the  consent  of  her  husband,  lives  apart  from  him,  and  has  a 
separate  maintenance,  and  contracts  debts  for  necessaries  during 
the  separation,  the  law  will  presume  that  she  is  trusted  on  her  own 
credit,  although  the  tradesman  had  not  any  notice  of  the  separation 
at  the  time  of  the   contract;  if  it  were  the  general  reputation 
of  the  place  where  the  husband  lived,  that  he  and  his  wife  were 
living  apart.     The  plaintiff  brought  an  action  against  the  de- 
fendant (x)f  a  clergyman,  who  resided  in  the  country,  for  medicines 
provided  for  the  wife  of  the  defendant  during  her  residence  in 
London.     It  appeared,  that  the  defendant  and  ms  wife,  having  dis- 
agreed, had  separated  by  consent  for  five  years,  and  that  upon  the 
separation,  the  defendant  had  signed  an  agreement  with  certain 
trustees,  by  which  he  obliged  himself  to  allow  nis  wife  twenty  pounds 
a  year,  wmch  he  had  done  accordingly.     The  plaintiff  did  not  know 
at  the  time  when  he  furnished  the  wife  with  the  medicines,  that 
she  was  a  married  woman.     It  was  ruled  by  Holtj  C.  J.,  that  the 
defendant  was  not  liable ;  for,  thoueh  the  plaintiff  had  not  any  per- 
sonal notice  of  the  separation,  and  thouffh  it  was  not  the  general 
reputation  in  London,  where  the  plaintiff  lived,  that  the  defendant 
and  his  wife  were  separated,  yet,  smce  it  was  the  ffeneral  reputation 
in  the  place  where  the  defendant  lived,  and  that  jot  five  years  past, 
it  was  enough  to  prevent  the  wife  from  charging  the  husband,  even 
for  necessanes.    Plaintiff  nonsuited.   ^^  If  the  husband  gives  express 
notice  to  a  tradesman  not  to  trust  his  wife,  he  shall  not  be  charged; 
and  if  a  tradesman  has  notice  of  a  separate  maintenance  being 
allowed  to  the  wife,  that,  according  to  Holt^  C.  J.,  shall  be  notice  of 
dissent  on  the  part  of  the  husband,  and  he  shall  not  be  charged ; 
but.  where  the  demand  is  for  necessaries,  it  is  incumbent  on  the 
husband  to  show  that  the  tradesman  had  notice  of  the  separate 
maintenance.*'    Per  Lord  Eldon^  G.  J.,  in  Rawlyns  v.  Vandyke^ 
8  Esp.  N.  P.  C.  250.     But  see  Mizen  v.  Pick,  3  M.  &  W.  481, 
in  which  the  accuracy  of  the  report  of  Lord  EUMi  ruling  as  to 
the  necessity  of  notice,  is  doubted  by  Alderson^  B.;  and  it  was 
holden,  that  where  a  husband  living  apart  firom  his  wife,  allowed 
and  paid  her  a  sufficient  maintenance,  he  is  not  liable  for  necessaries 
supplied  to  her,  and  that  notice  to  the  tradesmen  of  that  allowance 
is  immaterial.    Assumpsit  for  the  board  and  lodging  of  the  plain- 
tiffs wife  (y) :  plea,  non  auumpsit.    Lord  Mansfield,  in  his  charge 
to  the  jury,  laid  it  down  as  clear  law,  that  when  husband  and  wife 
live  together,  the  husband  is  answerable  for  all  such  necessaries 
wherewith  the  wife  may  have  been  furnished :  but  that  what  are  or 


(w)  HhuUeyY.MarptiMqfWttimeaih,      and  Salk.  116. 
6  B.  fc  C.  200.  (y)  Oxardy.  Dar^ford, B.  R.Middlesex 

(x)  Tbdd  ▼.  Sioket,  Lord  Raym.  444,      Sittings  after  M.T.  20  G.  III.  MSS. 
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are  not  necessaries,  must  depend  on  the  rank  and  situation  of  the 
husband.  That  where  they  live  separate,  the  person  who  gives 
credit  to  the  wife  is  to  be  considered  as  standmg  in  her  place, 
inasmuch  as  the  husband  is  bound  to  maintain  her ;  and  the  spiritual 
court,  or  a  court  of  equity,  will  compel  him  to  grant  her  an  adequate 
alimony :  but  if  she  elope  from  her  husband,  and  live  in  adultery ; 
or  if,  upon  separation,  the  husband  agrees  to  make  her  a  sufficient 
allowance,  and  pays  it:  in  either  of  those  cases  the  husband  is  not 
liable ;  because,  in  the  former  case,  she  forfeits  all  title  to  alimony ; 
and,  in  the  latter,  has  no  further  demands  on  her  husband.  And 
as,  in  all  cases,  the  creditor  is  to  be  considered  as  standing  in  the 
wife^s  place,  it  imports  him,  when  the  wife  lives  apart  from  her  hus- 
band, to  make  strict  inquiry  as  to  the  terms  of  separation ;  for  in 
such  cases  he  must  trust  her  at  his  peril.  In  the  present  case,  the 
defendant  and  his  wife  had  separated,  and  he  had  agreed  to  make 
her  an  allowance,  but  had  never  paid  it ;  the  jury,  therefore,  under 
his  lordship^s  directions,  found  a  verdict  for  the  plaintiff.  N.  In  a 
similar  case  of  Turner  and  Winter^  his  lordship  nonsuited  the  plain- 
US,  because  on  separation  the  defendant  had  agreed  to  make  an 
allowance  to  his  wife,  and  had  regularly  paid  it ;  notwithstanding 
the  plaintiff  had  no  notice  of  the  transaction.  But  the  allowance 
must  be  sufficient  according  to  the  degree  and  circumstances  of  the 
husband ;  and  the  adequacy  of  the  allowance  is  a  question  of  fact 
for  the  jury  (2). 

A  mere  agreement  for  a  separate  allowance,  without  payment,  is 
not  sufficient  to  exempt  the  husband  from  this  liability :  Husband 
and  wife  having  agreed  to  separate  (a),  a  deed  of  separation  was 
executed,  (between  the  husband  on  the  first  part,  his  wife  on  the 
second  part,  and  a  trustee,  the  sister  of  the  wife,  on  the  third  part,) 
wherein  the  husband  covenanted  with  the  trustee,  to  pay  the  wife, 
during  the  separation,  a  weekly  allowance ;  which  she  agreed  to 
accept,  in  full  satisfaction  of  her  maintenance,  provided  that  if  the 
husband  should  pav  any  debt  which  his  wife,  during  the  separation 
and  payment  of  the  annuity,  should  contract,  it  should  he  lawful 
for  him  to  withhold  pajrment  of  the  weekly  allowance,  until  he 
should  be  reimbursed :  the  wife,  upon  the  separation,  went  to  live 
vrith  the  trustee,  who  supplied  her  with  necessaries ;  the  husband 
having  failed  to  pay  the  weekly  allowance,  the  trustee  brought  an 
action  of  indebitatus  assumpsit  against  him  for  the  amount  of  the 


(z)  Hodghinton  ▼.  FUieher,  4  CSampb. 
70 ;  per  Lord  BUenbortmgh,  C.  J.,  lAdtU 
low  y.  Wilmot,  2  Stark.  N.  P.  C.  86 ; 
Ld.  Bilenborought  C.  J.,  WiUon  v.  Smytht 
Middlesex  Sittings  after  M.  T.  1  WiU.  IV. 
S.  P.  per  Tenierden,  C.  J.,  and  afterwards 
by  court,  1  B.  &  Ad.  801,  where  alimony 
had  been  regularly  paid  after  termination 
of  soit  in  Ecclesiastical  Court,  but  pending 
the  period  during  which  the  debts  had 


been  contracted ;  and  it  was  proyed,  that 
if  the  husband  had  omitted  to  pay,  a  new 
decree  could,  by  a  short  process,  hare 
been  obtained  from  the  Ecclesiastical 
Court,  but  that  such  application  was  not 
usually  made,  unless  payment  of  the  aU- 
mony  were  discontinued. 

(a)  iVursey.  Craigt  2  Bos.  &  Pol.  N.R. 
148. 
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necesBaries :  it  was  holden  by  Chambre^  Rooked  and  Heathy  Js., 
that,  although  the  trustee  had  another  remedy,  and  might  have 
brought  an  action  on  the  deed,  yet  assumpsit  was  maintainable,  on 
the  ground  that  there  was  a  common  law  obligation  on  the  hus- 
band to  provide  necessaries  for  his  wife,  although  she  lived  apart 
from  him ;  that  where  the  law  imposed  a  duty,  it  raised  a  promise 
on  the  part  of  the  person  on  whom  it  was  imposed  to  discharge  it ; 
and  that  the  mere  covenant,  without  payment^  was  not  sufficient  to 
exempt  the  husband  from  this  liability.  Sir  J.  Mansfield^  G.  J., 
expressed  an  elaborate  opinion  to  the  contrary,  observing,  that  a 
general  provision  for  the  separate  maintenance  of  the  wife,  whether 
the  husband  paid  it  or  not,  deprived  the  wife  of  the  advantage  of 
the  conunon  law,  and  prevented  the  husband  from  being  sued  either 
in  assumpsit  or  debt  for  necessaries  furnished  to  his  wife.  But  if 
the  separate  allowance  be  paid,  it  is  sufficient,  although  the  separar 
tion  be  not  by  deed  or  writing  (b)  ;  and  the  husband  is  not  liable, 
although  no  part  of  the  separate  maintenance  be  supplied  by  him  (c), 
provided  it  is  sufficient.  The  husband,  however,  cannot  avail  him- 
self of  the  wife^s  receipts  as  evidence  of  the  payment  of  the  allow- 
ance (d).  A  divorce  a  mensd  et  thoro  for  adultery  on  the  part  of 
the  husband,  with  a  decree  for  alimony  to  the  wife,  will  not  dis- 
charge the  husband  from  his  liability  to  pay  for  necessaries  supplied 
to  the  wife,  if  the  alimony  be  not  paid  (e). 

By  deed  of  three  parts,  between  husband,  wife,  and  trustee,  re- 
citing that  differences  existed,  and  that  the  husband  and  wife  had 
agreed  to  live  separate,  the  husband  covenanted  to  pay  an  annuity 
to  the  wife,  during  so  much  of  her  life  as  he  should  five,  and  the 
trustee  covenanted  to  indemnify  the  husband  against  the  vrife's 
debts,  and  that  she  should  release  all  claim  of  jointure,  dower,  and 
thirds.  It  was  holden  (/),  that  this  deed  was  legal  and  binding, 
and  that  a  plea  by  the  husband,  that  the  wife  sued  in  the  Ecclesiaa^ 
tical  Court  for  restitution  of  conjugal  rights,  and  that  he  put  in  an 
alle^tion  and  exhibits,  charging  her  with  adultery,  and  that  a  decree 
of  divorce,  a  mensa  et  tkoro^  was  in  that  cause  pronounced,  was  not 
a  sufficient  answer  to  an  action,  by  the  trustee,  for  arrears  of  the 
annuity.  ^' There  are  some  deeds  of  separation  which  are  legal; 
some  which  are  illegal ;  illegality  is  not  to  be  presumed,  and  unless 
we  necessarily  see  tnat  a  transaction  is  illegal,  we  are  not  to  put  an 
unfavourable  construction  upon  it.^  Per  Bosanqtietj  J.,  Waite  v. 
JoneSy  1  Bingh.  N.  C.  664,  5. 

^^  If  a  husband  improperly  compels  his  wife  to  leave  his  house,  he 
thereby  gives  her  power  to  pledge  his  credit  for  necessaries ;  but  if 

(b)  Hodffkmton  ▼.  FUtcker,  4  Campb.  («)  Hunt  t.  De  Blaquiere,  5  Bingh.  650. 

70,  per  Lord  Bllenborwffh,  C.  J.  (/)  Jee  ▼.  ThurloWf  2  B.  &  C.  547 ; 

(e)  Per  Lord  Tenterden,C.J.i  Clifford  Emfntm  v.  Batley,  8   Bingh.  256,  S.  P. 

▼.  Lat(m,  M.  &  Malk.  101.  See  also  WiUon  ▼.  Mtuhett,  3  B.  &  Ad, 

(<0  S.  C.  743. 
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she  goes  away  without  his  consent,  and  a«inst  hiswiU,  I  am  of 
opinion  that  a  tradesman  giving  her  credit,  does  so  at  his  peril.  If, 
under  such  circumstances,  a  deed  is  executed  by  the  husband, 
securing  a  provision  to  the  wife,  I  think  that  he  cannot  be  sued  by 
any  person  who  may  supply  goods  to  the  wife,  but  he  is  only  liable 
to  the  trustees  for  the  money  which  he  has  covenanted  to  pay  the 
trustees,  which  was  the  form  of  action  adopted  in  Jee  v.  ThwrhnoP 
Per  Bayley^  J.,  in  HindJLey  v.  Marquis  of  Westmeath,  6  B.  &  C. 
213 :  There  a  deed  was  made  between  husband  and  wife,  and  a 
trustee,  providing  a  separate  maintenance  for  the  wife,  and  purport- 
ing to  be  made  in  contemplation  of  an  immediate  separation,  but, 
in  fact,  no  separation  then  took  place,  nor  was  intended  to  take 
place  at  that  tune :  it  was  holden  that  the  deed  was  void.  Where, 
m  pursuance  of  articles  of  separation,  a  wife  quits  her  husband's 
house  against  his  wishes,  and  continues  to  live  apart  from  him, 
although  he  is  willing  and  wishes  to  receive  her  back,  and  provide 
for  her  in  his  own  house ;  semble,  that  he  is  not  liable  to  be  sued 
^  tradesmen  for  debts  contracted  by  her,  even  for  necessaries. 
JaincUey  v.  Marquis  of  Westmeath^  6  B.  &  C.  200.  If  a  husband, 
living  separate  from  his  wife,  and  allowing  her  a  maintenance,  uses 
such  violence  towards  her  that  she  is  obliged  to  exhibit  articles  of 
the  peace  against  him,  she  may  employ  an  attorney  for  that  pur- 
pose at  his  expense.  Turner  v.  Roches^  10  A.  &  E.  47.  Where 
the  wife,  whilst  living  apart  and  in  adultery,  acquired  and  invested 
money  in  trust  for  herself  and  her  illegitimate  issue ;  she  was  after- 
wards convicted  of  murder,  and  executed,  and  the  trustees  expended 
a  considerable  part  of  the  fund  in  her  defence ;  it  was  holden,  that 
the  husband  was  entitled  to  such  funds,  and  that  the  trustees  could 
not  retain  out  of  the  funds  the  sums  so  expended,  and  must  bear 
their  costs  occasioned  by  the  interpleading  rule  to  try  the  ri^t. 
Agar  v.  BUthyn,  2  Cr.  M.  &  R.  699,  and  1  Tyrw.  &  Gr.  160. 

A  husband,  who  allowed  his  wife  a  separate  maintenance,  pro- 
mised to  pay  the  amount  of  a  debt,  which  she  had  contracted  during 
the  separation ;  it  was  holden  (9),  that  he  was  bound  by  such  pro- 
mise, and  that  he  could  not  recede  from  it,  on  the  ground  that  the 
plaintifF  knew  that  he  allowed  his  wife  a  separate  maintenance,  and 
that  he  had  made  the  promise  under  a  misapprehension  of  law. 

Where  a  husband,  bv  bringing  another  woman  under  his  roof, 
renders  his  house  unfit  for  the  residence  of  his  wife,  who  thereupon 
removes  and  lives  apart  from  him,  the  husband  is  bound  to  provide 
the  wife  with  necessaries ;  e,  g.  medicines  in  sickness  (A),  during  the 
separation.  So  where  a  wife  leaves  her  husband  under  such  appre* 
hension  of  personal  violence,  as  a  jury  shall  think  to  have  been  rea- 


(#)  HwnbuckU  ▼.  Hornbury,  2  SUurk.      after  Trin.  T.  50  G«o.  III.  X/ord  JS(foi- 
177,  Lord  Bllenborougk,  C.  J.  baroughf  C.  J. 

{h)  Aldii  ▼.  Chapman,  Middx.  Sittings 
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sonable,  her  husband  (i)  is  liable  for  necessaries.  If  the  husband 
causelessly  turns  (j )  away  his  wife,  or  if  the  wife,  having  been 
absent  from  home,  returns,  and  he  shuts  his  doors  against  her  (A), 
and  afterwards  she  contracts  debts  for  necessaries,  the  husband  will 
be  liable ;  for  he  sends  with  her  credit  for  her  reasonable  expenses, 
and  if  the  wife  be  turned  out  of  doors  with  violence,  she  carries 
along  with  her  credit  for  whatever  her  preservation  and  safety  re< 
quire;  e.g.  the  charge  of  an  attorney's  bill(/)  for  assisting  her  to 
exhibit  articles  of  the  peace  against  her  husbisuid.  But  if  the  hus- 
band turns  away  his  wife  on  account  of  her  having  committed  adul- 
tery, then  he  w^l  not  be  liable  (m). 

The  following  note  of  Bovlton  v.  Prentice^  which  was  extracted 
by  the  late  Mr.  Ford  from  his  father's  MSS.  at  the  request  of  the 
compiler,  may  be  acceptable  to  the  reader.  Assumpsit  for  goods 
sold  and  delivered  to  defendant's  wife(n).  Verdict  for  plamtiff. 
On  motion  for  a  new  trial,  it  appeared  that  defendant  and  his  wife 
had  formerly  lodged  at  plaintiff's  house,  during  which  time  the 
defendant  had  given  plaintiff  express  notice  not  to  trust  defendant's 
wife.  Afterwards  defendant  and  his  wife  went  to  lodge  at  another 
place,  where  defendant  used  his  wife  ill,  after  which  they^  separated, 
and  defendant  refused  to  receive  her  again  (3)  ;  she  desired  him  to 
maintam  her,  and  offered  to  return  and  cohabit  with  him,  which  he 
refused,  and  struck  her ;  and  declared  that  if  any  person  trusted 
her,  or  gave  her  credit,  he  would  not  pay  them  ;  she  had  not  any 
clothes,  and  was  wholly  destitute  of  necessaries.  The  goods  fur- 
nished to  her  by  plaintiff  were  necessaries,  and  suitable  to  the 
condition  of  the  wife.  On  the  part  of  the  defendant  it  was 
proved,  that  defendant's  wife  used  to  pa-wn  her  clothes,  and 
was  addicted    to    drinking;    that   plaintiff  had   assisted   her  in 


(t)  HwlUicn  V.  8m!fik,  2  C.  &  P.  22  ;  Campb.  326,  cited  in  GrindeU  v.  Gad- 

3  Bingh.  127.  mond,  5  A.  &  £.  755 ;  1  Nev.  &  P.  168, 

{j)  Lungwortky  v.  Hoekmort^  per  Holt,  8.  C. 

C.  J.,  Lord  Raym.  444  ;  and  per  Holi,  C.  (m)  Ham  ▼.  Toovej/t  ante,  p.  274. 

J,,  in  EtkerinffionY.  Parrott,  Salk.  118,  (n)    Boulton  ▼.   Prentice,   from   Mr. 

k)  Thompwnr.  Hervey,  4  Bun.  2177.  Ford's  MSS.   Note,  8.   C.   shortly  re- 

i)  Shepherd,  Gent,  8f€.  ▼.  Maeioui,  3  ported  in  Str.  1214. 


I 


(3)  '*  My  conception  of  the  law  is  this :  that  if  a  man  will  not  receive 
his  wife  into  his  house,  he  turns  her  out  of  doors ;  and  if  he  does  so, 
he  sends  with  her  credit  for  her  reasonable  expenses.''  Per  Lord  Eldon^ 
G.  J.,  in  Rawlins  v.  Vandyke^  3  Esp.  N.  P.  C.  251. 

Where  a  wife's  situation  in  her  husband's  house  is  rendered  unsafe  from 
his  cruelty  or  ill  treatment,  I  shall  rule  it  to  be  equivalent  to  a  turning  her 
out  of  the  house,  and  that  the  husband  shall  be  liable  for  necessaries 
furnished  to  her  under  those  circumstances."  Per  Lord  Kenyan,  C.  J., 
in  Hodges  v.  Hodges,  1  Esp.  N.  P.  C.  441. 
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pawning  her  watch;  and  that  defendant,  a  year  before  they 
parted,  had  expressly  forbidden  plaintiff  from  trusting  defendant  a 
wife.  The  foundation  of  moving  for  a  new  trial  was,  that  the 
verdict  was  contrary  to  law,  as  the  credit  given  to  the  wife  is 
in  law  grounded  on  the  supposed  assent  of  the  husband,  which 
assent  cannot  be  supposed  where,  as  in  this  case,  there  is  an 
express  prohibition.  But  it  was  answered,  and  so  resolved  by  the 
court,  that,  although  the  prohibition  took  effect  and  continued  in 
force  during  the  cohabitation,  yet  such  prohibition  could  not,  after 
the  cohabitation  ceased,  either  extinguish  or  lessen  the  credit  to 
which  the  wife  was  by  law  entitled,  after  the  husband  had  turned 
her  away  and  refused  to  maintain  her :  for  the  husband,  by  such 
conduct,  gave  his  wife  such  a  general  credit  as  amounted  to  a 
revocation  of  the  prohibii;ion.  If  the  husband,  in  a  case  of  this 
kind,  could  prohibit  one  person  from  trusting  his  wife,  he  might 
pari  ratione  prohibit  many ;  and  this  might  be  extended  so  far  as 
to  deprive  the  wife  from  obtaining  any  credit  whatsoever,  so  that 
particular  prohibitions  might  amount  to  a  total  prohibition.  If  a 
wife  leaves  her  husband,  he  is  not  in  that  case  answerable  for  her 
contracts;  it  is  the  cohabitation  which  is  considered  as  the 
evidence  of  the  husband's  assent  to  the  contracts  made  by  his 
wife  for  necessaries ;  but  if  the  husband  during  the  cohabitation 
declares  his  dissent,  by  forbidding  any  person  to  trust  his  wife,  all 
persons  who  have  notice  of  such  dissent  trust  the  wife  at  their 
peril.  The  husband  is  only  liable  on  account  of  the  implied  assent 
to  the  contracts  of  the  wife,  of  which  assent  the  cohabitation  after- 
wards induces  a  presumption,  and  when  he  declares  the  contrary, 
there  is  not  any  longer  room  for  such  presumption.  But  if  a 
husband  turns  away  his  wife,  he  gives  her  credit  wherever  she 
goes,  and  must  pay  for  necessaries  which  have  been  provided  for 
her.  Another  leading  case  on  this  subject  is  the  case  of  Manby  v. 
Scott  (o) :  there  the  wife  of  the  defendant  went  away  from  nim 
against  his  wUl,  and  continued  absent  many  years.  Afterwards, 
and  before  action  brought,  or  the  sale  of  the  goods,  she  desired  to 
cohabit  with  her  husband,  which  he  refused.  During  the  sepa- 
ration, the  husband,  who  did  not  allow  the  wife  any  maintenance, 
expressly  forbade  the  plaintiff  to  deliver  any  goods  to  his  wife, 
notwithstanding  which,  the  plaintiff  sold  to  the  wife  silks  and 
velvets,  and  then  brought  an  action  against  the  husband  for  the 
value  of  the  goods.  At  the  trial,  the  jury  found  that  the  goods 
were  necessary  for  her,  and  suitable  to  the  degree  of  the  husband. 
After  three  arguments  in  the  Court  of  King's  Bench,  the  judges 
were  divided,  whereupon  the  case  was  adjourned  into  the  Exche- 


(o)  MoMby  V.  SeoUf  1  Lev.  4 ;  and  1  British   Museum,  and  published  by  S. 

Sidf.  109,  8.  C.  printed  from  a  copy  of  Bannister,  in  8yo.  1823.     The  judgment. 

Sir  Orlando  Bridgman's  MS.  forming  part  as  given  by  Sir   O.  Bridgman,  will  be 

of  the  late  Mr.  Hargrave's  MSS.  in  the  found  in  p.  229. 
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ouer  Chamber,  where  nine  of  the  judges  (among  whom  was 
xTa/e,  Chief  Baron,)  (4)  were  of  opinion  that  the  husband  was  not 
chargeable. 

What  is  necessary,  and  what  is  suitable  to  the  degree  of  the 
husband,  is  to  be  tried  by  the  jury.  The  rule  as  to  necessaries 
does  not  include  a  counterpart  of  a  deed  of  separation  (o).  It  is 
also  a  question  of  fact,  whether  a  tradesman  who  fumisnes  goods 
to  a  wife  gives  credit  to  her  or  her  husband :  if  the  credit  is  given 
to  her,  the  husband  is  not  liable,  though  the  wife  lives  with  him, 
and  he  sees  her  in  possession  of  some  of  the  goods  (g).  In  Baker 
V.  BabeTy  MSS.  Gundry,  J.  F.  4,  Keniston  v.  Goodall  was  cited, 
where  Holt^  C.  J.,  held  husband  not  liable  for  costly  apparel  fur- 
nished to  his  wife  and  worn  by  her  in  a  clandestine  manner  without 
the  privity  of  her  husband.  In  assumpsit  for  goods  sold,  it  ap- 
peared that  the  plaintiff,  a  jeweller,  in  the  course  of  two  montb, 
delivered  articles  of  jewellery  to  the  wife  of  the  defendimt,  amount- 
ing in  value  to  83/.  It  appeared  that  the  defendant  was  a  certi- 
ficated special  pleader,  ana  living  in  a  ready  furnished  house,  of 
which  the  annulEd  rent  was  200/. ;  that  he  kept  no  man  servant; 
that  his  wife's  fortune  upon  her  marriage  was  less  than  4000/. ; 
that  she  had,  at  the  time  of  her  mairiage,  jewellery  suitable  to  her 
condition,  and  that  she  had  never  worn  in  her  husband's  presence, 
any  articles  furnished  her  by  the  plaintiff:  it  appeared  also  that  the 
plaintiff,  when  he  went  to  the  defendant's  house  to  ask  for  pay- 
ment, always  inquired  for  the  wife  and  not  for  the  defendant.  It 
was  holden  (r),  that  the  goods  so  furnished,  were  not  necessaries, 
and  that,  as  there  was  no  evidence  to  go  to  the  jury  of  any  assent 
of  the  husband  to  the  contract  made  by  his  wife,  the  action  could 
not  be  maintained.  See  also  Seaton  v.  Benedict^  5  Bingh.  28, 
where  the  husband  was  living  with  his  wife  and  supplied  her  with 
necessaries  suitable  to  her  degree ;  it  was  holden,  that  the  husband 

(p)  Ladd  ▼.  Lynn,  2  M.  &  W.  265.  (r)  Montague  ▼.  Benedtet,  3  B.  &  C. 

(o)  Bentley  ▼.  Oriffln,  5  Taunt.  356.  631. 


(4)  See  Hales  argument,  Bac.  Abr.  Baron  and  Feme  (H).  Twisden^ 
J,,  having  delivered  an  opinion  in  the  King's  Bench  in  favour  of  the  plain- 
tiff, changed  it  afterwards,  and  agreed  in  opinion  with  the  majority  of  the 
judges  in  the  Exchequer  Chamber.  See  1  Sidf.  119.  The  argument  of 
Mr.  J.  Hyde  will  be  found  at  great  length  in  I  Mod.  124  It  will  be 
remarked,  that  in  this  case  an  express  prohibition  had  been  eiven  to  the 
plaintiff  not  to  trust  the  wife;  but  it  was  agreed  by  all  the  judges,  that 
if  the  prohibition  had  been  general,  it  would  have  been  void.  1  Sidf. 
127.  In  like  manner,  it  is  incumbent  on  persons  dissolving  a  partnership 
to  give  express  notice  of  such  dissolution  to  all  persons  with  whom  they 
have  had  dealings  in  partnership.    Peake's  N.  P.  C.  155. 
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was  not  liaUe  for  debts  contracted  by  the  wife  for  expensiye 
articles  of  dress  without  the  husband's  knowledge. 

The  defendant  treated  his  wife  with  great  cruelty,  and  took  ano- 
ther woman  into  the  house,'  with  whom  he  cohabited ;  he  confined 
his  wife  in  her  chamber  under  pretence  of  insanity;  she  escaped, 
and  the  plaintiiF  brought  an  action  against  the  defendant  for  the  ^ue 
of  necessaries  furnished  to  the  wife  after  her  departure ;  Law- 
rencey  J.,  thought  that,  as  the  wife  might  have  had  necessaries  if 
she  had  remained,  the  action  could  not  be  supported.  And  Mans- 
Jieldy  C.  J.,  thought  that  nothing  short*  of  actual  terror  and  violence 
would  support  the  action  («). 

If  a  man  cohabits  with  a  woman  (^),  to  whom  he  is  not  married, 
and  permits  her  to  assume  his  name,  and  appear  to  the  world  as  his 
wife,  and  in  that  character  to  contract  debts  for  necessaries,  he 
will  become  liable,  although  the  creditor  be  acquainted  with  her 
real  situation ;  for  here  a  uke  assent  will  be  implied,  as  in  the  case 
of  husband  and  wife.  But  this  rule  only  holds  during  cohabitation ; 
for  when  they  have  separated  («),  the  man  is  no  longer  liable.  A 
man  who  had  for  some  years  cohabited  with  a  woman  that  passed 
for  his  wife,  went  abroad,  leaving  her  and  his  family  at  his  residence 
in  this  country,  and  died  abroad ;  it  was  holden(t;)  by  three  judges, 
absente  Tenterden^  C.  J.,  that  the  executor  was  not  bound  to  pay 
for  goods  which  had  been  supplied  to  her  after  the  man's  death, 
although  before  information  of  his  death  had  been  received.  In  an 
action  for  the  use  and  occupation  of  apartments  by  the  defendant's 
wife  (u7),  it  appeared  that  the  apartments  had  been  occupied  by  a 
lady,  who  went  by  the  defendant's  name,  and  who  had  actuaDy  been 
married  to  him.  The  defence  attempted  to  be  set  up  was,  that  the 
defendant  had  a  former  wife  then  and  still  living.  But  Lord  Ellenbo- 
roughy  C.  J.,  said,  that  there  was  not  any  evidence  to  fix  the  plain- 
tiff with  a  knowledge  of  the  celebration  of  the  first  marriage,  and 
that  the  defendant  was  estopped  to  set  up  bigamy  as  a  bar  to  the 
action.  He  had  given  the  woman  who  lodged  with  the  plaintiff, 
every  appearance  of  beinff  his  wife.  By  his  misconduct  in  marry- 
ing a  second  wife,  whilst  nis  first  was  still  alive,  he  had  done  what 
he  could  to  confer  the  rights  of  marriage  upon  both,  and  had  in- 
curred a  civil  as  well  as  a  criminal  responsibihty. 

8.  In  respect  of  Children  of  the  Wife  hy  a  former  Husband, — If 
a  man  mames  a  woman  having  children  by  a  former  husband,  he  is 
not  bound  (x)  by  the  act  of  marriage  to  maintain  such  children  (y) ; 

(«)  Norwood  ▼.  H^er,  3  Taunt.  421.  (v)  Bladet  ▼.  Frte,  Bxtemtor  ^f  CUtrJk, 

But  see  HoulUion  ▼.  Smyth,  3  Bingh.  127,  9  B.  &  C.  167. 

ante,  p.  279.  (w)  Robinson  ▼.  Nahon,  I  Campb.  245. 

(f )  JVatmm  t.  Threlkeld,  2  Esp.  N.  P.  (x)  Bat  see  stat.  4  &  5  WiU.  IV.  c.  76, 

C.  637,  Kenjfon,  C.  J.  s.  57.    Poor  Law  Act. 

(«)  Mmro  y.  JDe  CAemant,  4  Campb.  (y)  Tubb  ▼.  Harriun,  4  T.  R.  118,  re- 

215.  cognised  in  Cooper  ▼.  Martin,  4  East,  76. 
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bat  if  he  holds  them  out  to  the  world  as  part  of  his  family,  he  will 
be  considered  as  standing  in  loco  parentis^  and  liable  even  on  a  con- 
tract made  by  his  wife  murine  his  absence  abroad,  for  the  mainte- 
nance and  education  of  8u<m  children  (;2;).  Maintenance  by  the 
second  husband  of  the  children  of  vdfe  by  former  husband,  is  a  good 
consideration  for  a  promise  by  such  children,  when  they  come  of 
age,  to  repay  the  expense  of  their  maintenance.  Cooper  y.  MartiUy 
4  East,  76.  See  Rawliru  v.  Vandyke,  3  Esp.  N.  P.  C.  252,  Lord 
JEUUm's  opinion  as  to  how  far  a  father  is  liable  for  necessaries  fur- 
nished to  his  children,  living  with  the  mother  apart  from  the  father. 
The  father  of  a  bastard  child  is  liable  for  its  nursing  and  board,  if 
he  adopts  it  as  his  own,  although  an  order  of  filiation  has  not  been 
made  on  him.     Heskett  v.  Gcwing,  6  Esp.  N.  P.  G.  131. 


II.  /n  what  Cases  a  Feme  Covert  may  be  considered  as  a  Feme  Sole, 

It  is  now  clearly  established,  notwithstanding  former  decisions  (a) 
to  the  contrary,  that  a  feme  covert  cannot  bring  an  action  or  be 
impleaded  as  a  feme  sole,  while  the  relation  of  marriage  subsists, 
and  she  and  her  husband  are  living  in  this  kingdom,  notwithstand- 
ing she  lives  separately  from  her  husband,  and  has  a  separate 
maintenance  secured  to  her  by  deed.  This  point  was  solemnly  de- 
termined, (after  two  arguments  before  the  judges  in  the  Exchequer 
Chamber,)  in  Marshallw.  Mutton^  8  T.  R.  545.  A  woman  who  has 
even  declared  herself  to  be  a  feme  sole,  and  as  such  has  executed 
deeds  and  maintained  actions,  if  herself  sued  as  a  feme  sole,  is  not 
thereby  estopped  from  setting  up  a  defence  of  coverture  (6).  A 
woman  divorced  a  mensd  et  thoro  for  adultery,  and  living  separate 
from  her  husband,  cannot  be  sued  (c)  as  a  feme  sole.  But  the  rule 
of  law,  which  has  considered  a  married  woman  as  incapable  of  suing, 
or  being  sued,  without  her  husband,  admits  of  some  modification 
from  particular  circumstances:  1.  By  the  custom  of  the  city  of 
London,  a  feme  covert  being  a  sole  trader,  may  sue  or  be  sued  in 
the  city  courts  as  a  feme  sole,  with  reference  to  her  transactions  in 
London:  but  even  there  the  husband  must  be  made  a  party  to  the 
suit  for  conformity.  By  the  custom  of  London,  *^  A  feme  sole 
merchant  is  where  the  feme  trades  by  herself  in  one  trade,  in  which 
her  husband  does  not  intermeddle,  and  buys  and  sells  in  that  trade ; 
then  the  feme  shall  be  sued,  and  the  husband  named  only  for  con- 

(i)  stone  ▼,  Carr,  3  Esp.  N.  P.  C.  1,  371 ;  and  Corbett  v.  PoebUiM,  1 T.  R.  5. 
Kentfom,  C.  J.  (&)  Ikmenport  ▼.  JVeitoM,  4  Campb.  26. 

(a)  "Bingittad  ▼.  Lady  JjoneeHrough,  (e)  LtwU  r.  Lte^  3  B.  &  C.  291. 

3  Doug.  197  \  Berweli  ▼.  Brooki,  8  Dong. 
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fonnity ;  and  if  judgment  be  given  against  them,  execution  shall  be 
against  the  feme  oidy."  Langham  v.  Beweit^  Cro.  Gar.  68.  ^^  This 
custom  is  one  of  those  customs  called  executory  customs,  the 
meaning  of  which  expression  is,  customs  united  to  the  courts  of  the 
city  of  London.  They  are  pleadable  in  London,  and  not  elsewhere, 
except  so  far  as  they  may  be  made  use  of  in  the  superior  courts  by 
way  of  bar.*'  Per  Lord  Eldon^  G.  J.,  delivering  the  judgment  of 
the  court  in  Beard  v.  Webb^  in  error.  Exchequer  Gl^miber,  2  Bos. 
&  Pul.  98.  The  judgment  here  referred  to  is  very  elaborate,  and 
contains  a  fund  of  useful  information  on  this  subject.  A  feme 
covert,  sole  trader  in  the  city  of  London,  cannot  sue(£2),  or  be 
sued  (e),  in  the  courts  at  Westminster,  without  her  husband. 

2.  A  wife  may  acquire  a  separate  character  by  the  civil  death  of 
her  husband,  by  exile  (/),  and  formerly  by  profession  and  abjuration 
of  the  realm.  See  1  Inst.  133,  a,  where  Sir  Edward  Goke  says, 
^^  that  an  abjuration,  that  is,  a  deportation  for  ever  into  a  foreign 
land,  like  to  profession,  is  a  civil  death ;  and  that  is  the  reason  that 
the  wife  may  brinff  an  action,  or  may  be  impleaded,  during  the 
natural  life  of  her  husband.  And  so  it  is,  if  by  act  of  parliament 
the  husband  be  attainted  of  treason  or  felony,  and  saving  his  life, 
is  banished  for  ever,  as  Belknap,  &c.  was ;  this  is  a  civil  deaths  and 
the  wife  may  sue  as  a  feme  sole.  But  if  the  husband,  by  act  of 
parliament,  have  judgment  to  be  exiled  for  a  time^  which  some  call 
a  relegation,  that  is  not  a  civil  death.  Every  person  who  is  attainted 
of  high  treason,  petit  treason,  or  felony,  is  disabled  to  bring  any 
action;  for  he  is  extra  legem  positus^  and  is  accounted  in  law 
civiliter  tnortuus^    1  Inst.  130,  a. 

3.  Where  the  husband  has  been  transported  for  a  term  of  years, 
before  the  expiration  of  which  the  debt  was  contracted,  and  sued 
for ;  Yatesy  J.,  thought  that  the  transportation  suspended  the  dis- 
ability of  the  wife,  and  that  she  might  be  sued  as  a  feme  sole  (g). 
Lord  Eldon  (A),  commenting  on  this  case,  having  said,  that  in  the 
cases  of  abjuration,  profession,  &c.  which  amounted  to  a  civil  death, 
he  thought  he  understood  the  situation  in  which  the  wife  was  placed, 
for  the  fiction  of  law,  which  considered  the  husband  as  civilly  dead, 
put  the  wife  in  the  same  situation  as  if  he  were  actually  dead ;  then 
proceeded  to  observe  that,  '' transportation  for  a  term  of  years 
might  give  rise  to  many  difficulties  with  respect  to  the  enjoyment 
of.  the  husband's  estate,  both  real  and  personal ;  but,  besides  the 
difficulties  which  might  arise  during  the  term  of  transportation, 


(d)  Caudell  v.  Shaw,  4  T.  R.  361.  banishment  for  erer. 

e)  Beard  ▼.  Webb,  2  Bob.  &  Pol.  93.  Q^)  Sparrow  y.  CarrtUhere,  cited  in 


i 


;/)  Be;iiu97'«ca8e,2Hen.  IV.  7,a;it  Lean  y.  Sehuiz,  2  Bl.  R.  1197,  and  in 

appears  by  the  year  book,  1  Hen.  IV.  1,  a,  Corbett  t.  Poelnitz,  1  T.  R.  7. 

that  Belknap  was  banished  to  Gascony,  (A)  Marsh  ▼.  Hutchinson,  2  Bos.  & 

there  to  remain  until  he  attained  the  k ing's  Pul.  23 1 . 
fayoor,  which  Sir  E.  Coke  considered  as  a 
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another  difficulty  of  equal  importance  occurred,  where  the  wife  had 
contracted  debts  after  the  period  of  her  husband'*8  transportation 
had  elapsed,  but  before  his  actual  return  to  his  country.  In  the 
case  of  Sparrow  v.  CarrutherSy  Mr.  Justice  Yates  seemed  to  have 
treated  it  as  a  material  circmnstaQce  in  evidence,  that  the  time  of 
transportation  was  not  expired,  and  he  did  not  give  any  opinion  as 
to  what  would  have  been  the  situation  of  the  parties  if  it  had  been 
expired.  The  court  could  not  presume  to  say  how  Mr.  Justice 
Yates  would  have  decided,  had  the  husband  continued  to  reside 
abroad,  after  the  period  of  his  transportation  had  expired,  or  had 
onlv  remained  there  to  arrange  his  affiurs,  with  a  view  of  returning 
to  his  country  when  he  had  so  done.*"  Since  the  preceding  obser- 
vations were  made,  the  following  case  was  decided  at  Nisi  Frius  in 
1801 :  in  assumpsit  for  goods  sold  and  delivered  (i),  the  defence  was, 
that  the  plaintiff  was  a  married  woman.  The  plaintiff's  counsel 
answered  this  case  by  producing  the  record  of  the  husband^s  con- 
viction for  felony  in  March,  1794,  and  of  a  sentence  of  transport- 
ation for  seven  years ;  whereupon  it  was  insisted,  on  the  part  of  the 
defendant,  that  the  sentence  being  for  seven  years,  from  March, 
1794,  that  time  was  now  expired,  so  that  the  husband  was  com- 
petent to  sue.  But  Lord  Alvanleu^  C.  J.,  said,  that  by  the  record 
of  the  conviction  and  sentence,  tnere  was  conclusive  evidence  to 
support  the  right  of  action  in  the  plaintiff  as  a  feme  sole,  and  though 
the  term  of  h^  transportation  had  expired,  if  in  fact  he  had  not 
returned,  the  right  of  action  remained ;  but  that,  if  the  defendant 
meant  to  rely  on  the  circumstance  of  the  husband  having  returned, 
the  proof  of  that  lay  on  the  defendant.  Evidence  to  this  effect  not 
being  offered,  the  plaintiff  had  a  verdict. 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this  king- 
dom, leaving  his  wife  to  act  here  as  a  feme  sole,  the  wife  may  be 
chai^ged  as  a  feme  sole  for  contracts  made  after  such  desertion. 
In  assumpsit  for  goods  sold  and  delivered  (j),  the  defendant  pleaded 
that  she  was  covert  of  the  Duke  de  Pienne*  It  appeared  in  evi- 
dence, that  the  duke,  who  was  an  alien,  had  gone  abroad  in  the 
year  1793,  with  an  intention  to  return  in  four  months,  but  had  not 
returned ;  during  his  absence  the  defendant  had  kept  house,  and 
paid  bills  on  her  own  account  and  in  her  own  name.  Lord  Kenyan^ 
C.  J.,  said,  this  case  came  within  the  principle  of  the  common  law, 
where  the  husband  had  abjured  the  realm.  If  the  husband  had 
been  absent  for  some  time,  and  then  returned,  and  paid  bills  con- 
tracted by  the  wife  in  his  absence,  and  acain  left  the  kingdom,  he 
should  hold  the  defendant  not  liable ;  but  Kere  was  a  desertion  of  the 
kingdom^  and  an  absence  for  some  years ;  he  was  no  longer  domi- 
ciled here,  and,  in  the  interval,  the  wife  was  supplied  with  those 

(0  Cmrol  y.  Bletteow,  Jane  3,  1801,  (J)  Waffordv.  T%e  Duehea  de  Piemnef 

Sittingi  after  Eatt.  T.    C.   B. ;    oonm      June  7, 1797,  Middletez  Sittingi,  2  Eip. 
AhmOtf,  C.  J.,  4  Eq>.  N.  P.  C.  27.  N.  P.  C.  554. 
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articles ;  if  she  was  not  to  be  held  liable  for  debts  contracted  under 
such  circumstances,  she  might  starve.  See  siiaoFrancks  v.  Duchess 
de  Pienne^  2  Esp.  N.  P.  C.  587,  to  the  same  effect.  But  see  Kay 
V.  D,  de  Pienney  3  Gampb.  123,  where  Lord  EUenhorough  confines 
the  preceding  doctrine  to  the  case,  where  the  husband  has  never 
been  in  this  ^gdom.  In  De  Oaillon  v.  Victtnre  Hotel  VAigle, 
J  Bos.  &  Pul.  357,  where  the  replication  to  a  plea  of  a  coverture 
was,  that  the  husband  resided  abroad,  (not  stating  him  to  be  an 
alien,)  and  that  the  defendant  lived  separate  from  him  in  thn 
kingdom,  that  she  traded  as  a  feme  sole,  and  plaintiff  did  not  g^ve 
credit  to  the  husband,  but  traded  with  the  defendant  as  a  feme  sole, 
and  on  her  credit ;  the  court  held  the  wife  chargeable  as  a  feme 
sole.  But  it  is  conceived  that,  since  the  case  oi  Marsh  v.  Hutchinson^ 
2  Bos.  &  Pul.  226,  such  a  repUcation  could  not  be  supported  unless 
it  appeared  that  the  husband  was  an  alien.  **  There  is  a  great 
difference  between  the  cases  of  an  Englishman  residing  abroad, 
leaving  his  wife  in  this  country,  and  of  a  foreigner  so  doing.  The 
former  may  be  compelled  to  return  at  any  time  by  the  king's  privy 
seal.  There  is  not  any  case  in  which  the  wife  has  been  holden 
liable,  the  husband  being  an  Englishman.^  Per  Heathy  J.,  in 
Marsh  V.  Hutchinson.  See  also  Farter  v.  Countess  of  Granardy 
1  Bos.  &  Pul.  N.  R.  80,  where  Heathy  J.,  said,  the  case  of  De 
OaUlon  V.  L^Awle  proceeded  much  upon  the  ground  of  the  de- 
fendant's husband  being  a  foreigner.  But  see  Stretton  v.  Busnach, 
1  Bingh.  N.  C.  139,  and  Borden  v.  De  Keverberg,  2  M.  &  W.  61. 

The  case  of  Marsh  v.  Hutchinson  was  an  action  for  goods  sold 
and  delivered ;  the  defence  coverture.  The  defendant's  husband 
was  an  Englishman,  who  about  ten  years  before  action  brought, 
had  purchased  the  appointment  of  a^ent  for  the  English  packets, 
at  the  Brill,  in  Holland,  and  had  resided  there  ever  since.  During 
that  period,  he  became  possessed  of  madder-grounds,  from  the  cul- 
tivation of  which  he  derived  considerable  profit.  On  the  irruption 
of  the  French  into  Holland,  in  1795,  his  employment  as  agent 
having  ceased,  he  sent  the  defendant,  together  with  his  family,  to 
reside  in  England,  but  he  remained  in  Holland  to  look  after  his 
madder-grounds,  and  with  a  view  to  recover  his  situation,  in  case 
the  intercourse  between  England  and  Holland  should  be  re-estab- 
lished. The  defendant  liv^  at  Aylsham,  in  Norfolk,  and  was 
there  considered  to  be  a  married  woman.  The  plaintiff  had  fur- 
nished her  with  coals,  for  the  value  of  which  this  action  was 
brought.  It  was  holden,  under  these  circumstances,  that  the 
husband's  residence  in  Holland  did  not  enable  the  wife  to  bind 
herself  by  her  own  contracts.  So  where  to  a  plea  of  coverture  (k) 
the  plaintiff  replied,  that  the  defendant's  husband  ^Mived  and 
resided  in  Ireland,  and  that  the  defendant  lived  in  this  kingdom 

(k)   Furrar  y.  Coimi0$$  qf  Oranardy  1  Bos.  &  Pul.  N.  R.  80. 
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separate  from  her  husband  as  a  single  woman,  and  as  such  single 
woman,  promised,  &e.  C  the  replication  was  holden  bad  on  general 
demurrer,  because  the  terms  oi  it  were  perfectly  consistent  with  a 
mere  temporary  absence,  and  they  might  be  applied  to  the  case  of 
every  man,  who  went  for  a  short  time  to  live  in  Ireland  or  Scot- 
land, and  whose  wife  in  the  mean  time  contracted  debts  here.  So 
where  to  a  plea  of  coverture  the  plaintiff  replied,  that  before  the 
cause  of  action  accrued  the  defendant's  husband  became  bankrupt, 
absconded  without  appearing  to  his  conunission,  and  continued  to 
reside  in  foreign  parts ;  on  general  demurrer,  the  replication  was 
holden  (t)  bad ;  for,  independently  of  the  objection  that  this  repli- 
cation did  not  contain  any  express  averment,  that  the  defehdant's 
promise  was  made  during  the  absence  of  her  husband,  nor  any 
eauivalent  allegation,  it  did  not  state  such  an  involuntaiy  absence 
of  the  husband,  as,  within  the  principle  of  former  decisions,  could 
affect  her  with  the  liabilities  of  a  feme  sole.  It  alleged  no  more 
than  a  temporary  absconding.  To  trespass  for  breaking  and  enter- 
ing the  plamtiff's  dwelling-house  and  shop  (m),  on  the  8th  of  April, 
1807,  and  on  divers  other  days,  &c.,  and  ejecting  her  from  the 
possession  thereof:  defendant  pleaded,  that  plaintiff  at  the  time 
of  committing  the  trespass,  and  thence  continually  hitherto,  hath 
been,  and  still  is,  under  coverture  of  one  Jos.  Boggett,  then  and 
still  her  husband,  and  still  alive.  Replication,  that  before  the 
committing  the  trcEroasses,  the  husband  deserted  and  left  plaintiff, 
and  departed  out  of  this  kingdom  to  parts  beyond  the  seas,  viz.  to 
America,  without  leaving  any  means  of  necessary  provision  and 
support  to  plaintiff;  and  from  the  time  of  his  departure  hitherto, 
has  not  returned  to  this  country,  nor  correspond^  with  nor  been 
heard  of  by  plaintiff;  and  that  during  all  that  time,  plaintiff  has 
lived  apart  from  her  husband,  and  made  contracts,  and  obtained 
credit  as  a  single  woman;  and  for  her  necessary  support  and 
maintenance  has,  during  all  that  time,  carried  on  the  busmess  of  a 
merchant,  as  a  single  woman  and  sole  trader,  and  as  such  was  law- 
fully possessed  of  both  dwelling-house  and  shop.  Rejoinder,  that 
the  husband  was  bom  within  Uiis  realm,  and  from  the  time  of  his 
nativity  hitherto,  has  been  and  still  is  a  subject  of  our  Lord  the 
king,  and  that  he  has  not  at  any  time  hitherto  abjured  this  realm, 
or  been  exiled  or  banished,  or  relegated  therefrom.  On  demurrer, 
the  court  listened  reluctantly  to  the  argument  in  support  of  the 
replication,  and  gave  judgment  for  the  defendant  on  the  authority 
of  the  preceding  cases,  observing,  that  the  rule  had  been  laid  down 
in  Marshall  v.  Rutton;  it  was  capable  of  having  exceptions  en- 
grafted on  it,  as  where  the  absence  is  tantamount  to  a  civil  death, 
&c. ;  but  that  a  temporary  absence  of  the  husband,  not  banished 
or  the  like,  had  never  been  deemed  sufficient. 


(I)  WimamwH  y.  Dttvet,  9  Bingh.  292.        (m)  BoggtU  r.J'^riar,  11  Eait,  301. 
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An  action  cannot  be  maintained  against  one  as  the  executor  of 
a  feme  covert  (n),  although  the  ground  of  the  action  be  goods 
furnished  to  her  in  the  course  of  tnule  carried  on  by  her  as  a  feme 
sole,  and  though  defendant  may  have  possessed  himself  of  goods  to 
the  amount  of  the  demand,  of  which  the  woman  was  in  possession 
as  a  feme  sole. 


III.    Of  Actions  by  Husband  and  Wife. 

1.  Where  the  Husband  and  Wife  mustjoiriy  p.  288. 

2.  Where  the  Husband  must  sue  alone,  p.  290. 

3.  Where  the  Husband  and  Wife  may  join ^  or  the  Husband  may 

sue  alone  at  his  Election,  p.  292. 

1.  Where  the  Husband  and  Wife  must  join. — In  real  actions  for 
the  recovery  of  land  for  the  wife,  the  husband  and  wife  must 
join  (o).  So  in  action  of  waste,  for  waste  committed  on  the  land 
of  the  wife(p).  So  in  detinue  of  charters  of  the  vdfes  inhe- 
ritance (a).  In  an  action  on  a  bond  given  to  wife  dum  sola^  hus- 
band ana  wife  must  join  (r)  (5).     But  husband  may  sue  alone 

(n)    Clayton  ▼.  Adams,  Eseeutor,  L.  (p)  7  Hen.  IV.  15,  a ;  3  Hen.  VI.  34. 

P.  B.   107,    Dampier  MSS.   L.  I.  L.;  (q)  1  Rol.  Abr.  347,  (R.)  pi.  1. 

6  T.  R.  604,  8.  C.  (r)  Per  Lord  Hardwicks,   C.  J.,  in 

(o)  1  Bulst.  21.  Bates  t.  Dandy,  2  Atk.  208. 


(5)  I  am  not  aware  of  any  solemn  adjudication  on  this  point,  but  the 
position  is  supported  by  the  following  authorities :  I .  In  Fenner  v.  Plas- 
kett.  Moor,  422*,  it  is  said,  that  for  a  debt  due  to  the  wife  dum  sola,  hus- 
band and  wife  ought  to  join ;  but  it  b  observable,  that  in  Groke's  report 
of  this  case  (Cro.  Eliz.  459),  which  is  more  full  and  accurate  than  Moor's, 
this  dictum  does  not  appear.  2.  In  1  Roll.  Abr.  347,  (R.)  pi.  3,  it  is  laid 
down  that  husband  and  wife  ought  to  join  in  actions  due  to  the  wife  before 
coverture ;  but  there  is  not  any  authority  cited.  3.  Lord  Hardwicke,  C, 
in  Qarforth  v.  Bradley,  2  Vez.  676,  677,  takes  a  distinction  between 
choses  in  action  vesting  in  the  wife  before  and  after  marriage,  and  con- 
fines the  power  of  the  husband  to  sue  alone  to  those  which  vest  during  the 
coverture.  4.  In  BuUer's  N.  P.  179,  it  is  laid  down  that  a  debt  to  a  man, 
in  right  of  his  wife,  cannot  be  a  set-off  in  an  action  against  him  on  his 
own  bond ;  cites  Paynter  v.  Walker,  C.  B.  E.  4  Geo.  III.   5.  Lord  Ken- 

•  Cited  by  the  court  in  Welter  v.  Baker,  2  Wils.  422. 
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on  bill  payable  to  wife  dum  sola^  but  becoming  due  after  mar- 
riage (*). 

Bond  was  given  to  wife  during  the  coverture;  the  wife  died; 
and  then  the  husband  sued  upon  the  bond,  as  administrator  to  his 
wife ;  it  was  holden  on  demurrer,  that  the  action  was  well  brought  (t). 
If  an  action  is  brought  in  respect  of  a  personal  wrong  to  the  wife, 
as  for  the  battery  of  the  wife,  the  husbimd  and  wife  must  join  (6), 

(#)  M'Neiloffe  y.  HoOoway,  1  B.  &  A.  (0  Day  ▼.  Padrone,  B.  R.  Trin.  13  & 

218.    See  Bieharda  v.  jRichardt,  2  B.  &  14  Geo.  II.  MSS.  2  M.  &  S.  396,  n.  and 

Ad.  453 ;  Gater§  v.  Madeley,  6  M.  &  W.  Seij.  HIU'b  MSS.  vol.  27,  p.  172. 
423. 


yoHy  C.  J.,  delivering  the  judgment  of  the  court  in  Milner  v.  Milnes,  3 
T.  R.  631,  saidy  ^'  It  is  extremely  clear  on  the  one  hand,  that  the  marriage 
gives  to  the  husband  all  the  personal  estate  which  the  wife  has  in  posses- 
sion ;  it  is  also  clear,  on  the  other  hand,  that  where  a  chose  in  action  of 
the  wife  is  to  be  reduced  into  possession,  and  it  is  necessary  to  brmg  an 
action  for  that  purpose,  it  must  be  brought  in  the  names  of  both  husband 
and  wife."  It  may  be  observed,  on  this  last  case,  (which  was  an  action  of 
trespass  brought  by  a  feme  covert,  without  her  husband,  for  an  injury 
done  to  a  personal  chattel  of  the  wife  dum  sola ;  to  which,  coverture  of 
the  plaintiff  at  the  time  of  exhibiting  the  bill  was  pleaded  in  bar,)  that  it 
was  not  necessary  for  the  determination  of  this  case  to  decide,  that  the  action 
must  be  brought  by  husband  and  wife.  It  was  only  necessary  to  decide,  in 
the  first  place,  that  the  wife  could  not  sue  alone,  upon  which  point  there  could 
not  be  any  doubt,  as  the  wife  cannot  in  any  of  these  cases  sue  alone ;  and, 
secondly,  whether  advantage  could  be  taken  of  the  wife  suing  alone  by  a 
plea  of  abatement,  or  a  plea  in  bar ;  the  question  whether  the  husband 
might  sue  alone,  was  wholly  irrelevant.  It  may  be  proper  to  add,  that 
the  court  were  of  opinion,  that  the  plea  ought  to  have  been  in  abatement. 
6.  This  question  was  raised,  but  not  decided,  in  the  case  of  Carr  v.  Tay^ 
lor,  10  Ves.  578,  before  Sir  W.  Orant,  M.  R.,  who  said,  that  there  had 
been  some  doubt  upon  it  at  law.  I  cannot  conclude  this  note  without 
observing,  that,  until  the  doubts  which  hang  over  this  question  are  removed 
by  a  solemn  adjudication,  tlie  best  way  of  proceeding  for  the  recovery  of 
a  chose  in  action  of  wife  dum  sola^  is  to  bring  the  action  in  the  names  of 
husband  and  wife,  on  the  propriety  of  which  method  a  question  cannot  be 
raised. 

(6)  But  in  these  cases  the  husband  may  sue  alone  for  the  injury  sus- 
tained by  himself  from  the  loss  of  the  society,  comfort,  and  assistance  of 
his  wife,  in  consequence  of  the  battery ;  Hyde  v.  Scissor,  Cro.  Jac.  538. 
And  if  the  husband  adopts  this  method^  he  may  in  the  same  declaration 
complain  of  a  battery  to  himself.  Ouy  v.  Livesey,  Cro.  Jac.  501 .  Although 
the  wife  ought  not  to  be  joined  in  an  action  with  the  husband  for  the  bat- 
tery of  the  husband,  {Newton  v.  Hatter,  Lord.  Raym.  1208,)  yet,  where 
husband  and  wife  join  in  an  action,  for  a  personal  wrong  to  the  wife,  the 
husband  may  declare  also  for  an  injury  ari^ng  solely  to  himself  6y  way  of 
aggravation  of  damages ;  as  where,  in  trespass  by  husband  and  wife,  for 
false  imprisonment  of  wife,  per  quod  negotia  domestica  of  the  husband 

vol..  I.  V 
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so  in  action  for  slander  of  the  wife,  she  must  join  because  she  is 
the  party  slandered,  and  the  husband  must  join  for  conformity  («) ; 
and  the  declaration  ought  to  conclude  *^  to  their  damage^'  (t;),  and 
not  ''to  the  damage  of  the  husband"  (u?),  for  the  damages  will 
survive  to  the  wife,  if  the  husband  die  before  they  are  received.  So 
where  action  is  brought  for  words  in  themselves  actionable  [spoken 
of  the  wife],  and  no  special  damage  laid,  then  such  conclusion  {x) 
is  right;  for  the  action  survives:  but  in  a  case  where  special 
damage  was  laid  for  the  loss  of  wages  of  the  wife,  it  was  holden  (y), 
that  the  husband  and  wife  could  not  recover  for  such  dama^,  for 
as  the  profit  of  her  wages  is  entirely  his,  he  alone  can  sue  for  the 
loss  of  them. 

2.  Where  the  Husband  must  sue  alone. — Where  the  wife  cannot 
maintain  an  action  for  the  same  cause,  if  she  survive  her  husband, 
the  action  must  be  brought  by  the  husband  alone :  as  in  the  case  of 
an  action  of  indebitatus  assumpsit  for  the  labour,  &c.  of  the  wife, 
during  the  coverture  {z) ;  for,  in  contemplation  of  law,  the  wife  is 
considered  as  the  servant  of  the  husband,  and  he  is  entitled  to  her 
earnings,  and  such  earnings  shaU  not  survive  to  the  wife,  but  go  to 
the  personal  representative  of  the  husband  (7).     So  in  an  action  on 

(ti)  Dengate  ▼.  Gardiner ,  4  M.  &  W.  5.  (jr)  Grove  and  Vx,  t.  Hart,  Tr.  25  Geo. 

{v)  Norton  v.  Bylee,  1  Sidf.  387.  II.  BaU.  N.  P.  7. 

(tff)  Judgpnent  arrested  for  this  concla-  (y)  Dentate  y,  Gardiner,  4  M.  &W.  5. 

■ion,  in  Newton  and  U»,  r.  Hatter,  Lord  (z)  Buckley  ▼.  Collier,  Salk.  114,  and 

Raym.  1208.  Carth.  251. 

remanserunt  infecta  ad  grave  damnum  ipsorum.  On  motion,  in  arrest  of 
judgment,  the  declaration  was  holden  good ;  for,  although  die  husband 
and  wife  could  not  have  declared  jointly  for  the  special  damage  resulting 
to  the  husband  alone,  if  such  damage  had  been  the  gist  of  the  action,  yet 
in  this  case,  it  having  been  laid  for  aggravation  of  damages  only,  the 
action  was  well  brought ;  for  trespass  will  lie  for  a  matter  jointly  with 
other  matters,  for  which  singly  an  action  could  not  have  been  maintained ; 
as  trespass  will  lie  for  entering  the  plaintiff's  house,  and  beating  his  ser^ 
vanty  without  adding,  ^*per  quod  servitium  amisit  T  for  then  it  is  con- 
sidered as  a  continuation  of  the  first  trespass.  Russell  v.  Come,  Ld.  Raym. 
1031 ;  Salk.  119  ;  6  Mod.  127,  iSf.  C.  So  where  in  an  action  of  assauU 
and  battery  by  husband  and  wife,  it  was  stated  in  the  declaration,  that  the 
defendant  assaulted  the  wife,  and  driving  a  coach  over  her,  bruised  her, 
and  ''  by  reason  thereof,**  the  husband  laid  out  divers  sums  of  money  in 
the  cure,  &c.  After  verdict  for  plaintiff,  with  entire  damages,  it  was 
holden,  on  motion,  in  arrest  in  judgment,  that  the  gist  of  the  action  was 
the  beating  of  the  wife,  and  the  expenses  incun*ed  by  the  husband  were 
onlv  in  aggravation  of  damages;  and  Powell,  J.,  observed,  that  if  these 
had,  been  omitted  in  the  declaration,  yet  the  surgeon's  bill  might  have  been 
given  in  evidence,  in  aggravation  of  damages.  Todd  v.  Rec^ord,  II  Mod. 
264.  See  also  Dix  v.  Brookes,  1  Str.  61 ;  but  in  Dengate  v.  Gardiner, 
4  M.  &  W.  7,  Lord  Abinger,  C.  B.,  said,  that  "  in  trespass  by  husband  and 
wife  for  assault  on  the  wife  the  surgeon's  bill  cannot  be  recovered." 

(7)  It  may  here  be  observed,  that,  although  the  law  will  not  imply  a 
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the  case  for  words  (a),  not  actionable  in  themselves^  spoken  of  the 
wife,  whereby  the  husband  sustains  special  damage,  the  husband 
must  sue  alone.  So,  in  actions  for  injuries  committed  during  cover- 
ture to  personal  chattels  (&),  which  by  law  are  vested  in  ^e  hus- 
band ;  as  in  trespass  for  cutting  down  and  carrying  away  com, 
although  it  ffrew  upon  the  wife's  land :  for  it  grows  by  the  industry 
of  man,  and  consequently  the  property  thereof  is  in  the  husband 
alone  (8).  In  all  cases  where  the  wife  shall  not  have  the  thing  (c), 
when  it  \b  recovered,  either  solely  to  herself,  or  jointly  with  her 
husband,  but  the  husband  only  shall  have  it,  there  the  husband  shall 
sue  alone.  An  action  on  the  case  was  brought  by  A.  and  B.  his 
wife  (cf)  for  the  use  and  occupation  of  a  messuage  and  lands,  and 
for  monev  had  and  received  to  the  use  of  the  husband  and  wife, 
stating  the  promises  to  husband  and  wife;  after  judgment  by 
default,  writ  of  inquiry  executed,  and  final  judgment  in  B.  R.,  a 
writ  of  error  was  brought  in  the  Exchequer  Qiamber,  assigning 
for  error,  that  judgment  was  given  for  the  husband  and  wife  to 
recover  their  damages,  whereas  it  appeared  on  the  record,  that  B. 
was  the  wife  of  A.  and  could  not  sustain  any  damage  by  reason  of 
any  thing  contidned  in  the  declaration ;  the  court  were  of  opinion, 
that  the  judgment  was  erroneous,  because  a  contract  could  not  be 
made  with  a  married  woman;  that  a  promise,  either  express  or  im- 
plied, did  not  give  any  interest  to  her ;  the  whole  resisted  to  the 

(a)  Colemm  and  Wife  ▼.  Hareourt,  1  (e)  1  Rol.  Abr.  347,  (Q.)  pi.  5. 
Ler.  140,  cited  in  Savilie  and  Wife  ▼.  (d)  Bidgood  y.  Way  atii  Wife,  on  error, 
Sweenjft  4  B.  &  Ad.  514.  in  Ex.  Chamb.  2  Bl.  R.  1236,  cited  in  Mor^ 

(b)  ArtmdelY.  Short,  Cro.  Eliz.  133.  ris  ▼.  Norfolk,  1  Taunt.  214. 


promise  to  the  wife,  yet  where  the  wife  is  the  meritorious  cause  of  the 
action,  that  is,  where  the  defendant  has  derived  profit  or  advantage  from 
her  labour  or  skill,  and  an  express  promise  of  remuneration  is  made  by 
the  defendant  to  the  mfe^  if,  in  such  case,  an  action  is  brought  by  the 
husband  and  wife  jointly,  and  it  is  expressly  stated  in  the  declaration, 
that  the  promise  was  made  to  the  wife,  an  objection  cannot  be  raised  to 
such  declaration,  merely  on  the  ground  of  the  wife  having  been  joined ; 
because  contracts  made  by  the  wife,  with  the  assent  of  the  husband,  are 
valid,  and  the  bringing  the  action  in  their  joint  names  is  a  declaration  of 
such  assent ;  and  in  tlus  case  the  action  would  survive  to  the  wife.  Brash- 
ford  v»  Buckingham,  in  error,  Cro.  Jac.  77,  205.  Care,  however,  must 
be  taken,  that  the  declaration  does  not  embrace  any  other  cause  of  action 
accruing  to  the  husband  alone  *  for,  if  it  does,  it  will  be  bad.  Holmes 
and  Wife  v.  Woody  cited  by  the  court  mWeller  v.  Baker,  2  Wils.  424. 

(8)  Husband  and  wife  being  seized  of  land  in  right  of  wife  may  join  in 
trespass,  quare  cl.  fregit,  et  herbam  ibidem  crescentem  consumpsit  et 
€tsportavitj  because  the  grass  is  the  natural  produce  of  the  earth,  and 
shall  continually  go  with  the  land.  Willy  v.  Hanksworth,  B.  R.  M.,  3 
Geo.  II.  MSS.,  and  cited  by  the  court  in  Weller  v.  Baker,  2  Wils.  424. 
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husband,  and  the  action  ought  to  have  been  brought  in  his  name  (9). 
The  counsel  for  the  defendants  in  error  having  urged,  that,  if 
an  impossible  assumpsit  was  stated  in  the  declaration,  it  might 
quoad  ner  be  surplusage,  as  much  as  if  she  had  been  a  stranger; 
the  court  said,  the  insertion  of  the  wife  could  not  be  surplusage, 
for  it  created  an  interest  in  her,  and  entitled  her  to  damages  oy 
survivorship.  Where  a  debtor  to  the  wife  as  executrix  promises  to 
pay  the  husband  in  consideration  of  his  giving  time  for  payment, 
the  husband  oi]^ht  to  sue  alone,  because  the  wife  is  not  a  party  to 
the  agreement  between  her  husband  and  the  defendant  (e)  ;  but  in 
this  case  the  life  of  the  wife  must  be  averred  (/) :  N.  the  recovery 
by  the  husband  will  amount  to  a  devastavit  pro  tanto.  Per  Holty 
C.  J.,  Carth.  463 ;  but  per  Rohehy^  J.,  assets  at  law. 

3.  Where  the  Husband  and  Wife  may  join^  or  the  Husband  may 
sue  alone  at  his  Election, — In  personal  actions  for  the  recovery  of 
damages  only,  (other  than  actions  in  respect  of  personal  wrone;s  to 
the  wife,)  where  the  action  will  survive  to  the  wife  (10),  the  husband 
and  wife  may  join  (g) ;  or  the  husband  may  sue  alone,  for  he  alone 
may  release  such  action  (11). 

Assumpsit, — In  an  action  for  a  breach  of  promise  made  to  hus- 
band ana  wife  after  coverture,  to  pay  a  sum  of  money  to  the  wife, 
husband  and  wife  may  join  (A).  So  where  a  promise  is  made  to  the 
wife  only  (t). 

Covenant, — Where  a  lease  is  granted  to  husband  and  wife  for  a 
term  of  years,  and  the  lessor  ousts  them,  husband  and  wife  may  join 
in  action  of  covenant  (j).      Queen  Elizabeth,  by  letters  patent, 

(e)  Yard  y.  Eland,  Lord  Raym.  368 ;  (A)  HilHard  y.  Hambridge^  Aleyiii  36. 

Salk.  117 ;  Carth.  462,  8.  C.  (t)  Praty.  Taylor,  Cro.  Elix.  61 ;  1  Rol. 

(/)  Lea  v.  MinM,  YeW.  84  ;  Cro.  Jac.  Abr.  32,  pi.  12. 

110.  {j  )  Bro.  Baron  and  Feme,  pi.  23. 

(si)  Per  Cur.  2  Mod.  270. 


(9)  Lord  Ellenboraugh,  C.J.,  speaking  of  this  report  in  Ord  v.  Fen- 
wickf  3  East,  106,  said  that  the  cleclaration  was  not  stated  sufficiently 
explicit ;  that  it  did  not  appear  whose  lands  had  been  used  and  occupied, 
whether  the  husband's  or  wife's. 

(10)  In  Frosdike  v.  Sterling,  1  Freem.  236,  North,  €•  J.,  said,  "  that  he 
always  took  it  for  an  unquestionable  rule,  that,  wheresoever,  in  case  the 
husband  should  die,  the  action  wouU  survive  to  the  wife,  there  the  wife 
might  join,  but  on  the  other  side,  the  husband  may  join  the  wife  in  many 
cases  where  he  is  not  bound  to  join  her,  but  may  have  the  action  alone.*' 
See  also  Ayling  v.  Whicher,  6  A.  &  E.  259 ;  1  Nev.  &  P.416. 

(11)  ''  What  the  husband  alone  may  discharge,  and  of  which  he  mav 
make  disposition  to  his  own  use,  he  may  recover  alone  without  joining  his 
wife  in  the  action."  Per  Doddridge,  J.,  to  which  Coke,  C,  J.,  assented, 
and  said  it  was  a  true  and  good  ground,  3  Bulst.  164. 
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demised  a  house  to  A.  for  years,  who  covenanted  to  repair  (i),  and 
afterwards,  during  the  term,  the  queen  granted  the  reversion  to 
husband  and  wife,  and  to  the  heirs  of  the  husband  in  fee :  the  house 
being  out  of  repair,  the  husband  alone  brought  covenant,  and  it  was 
holden  well,  although  the  interest  of  the  feme  appeared  on  the  face 
of  the  declaration  12).  Covenant  will  lie  by  husband  and  wife  for 
non-payment  of  rent,  due  by  virtue  of  a  lease  wanted  by  husband 
and  wife  of  lands,  the  inheritance  of  wife  (I).  Husband  alone  may 
bring  an  action  on  a  covenant  made  to  himself  and  his  wife,  for, 
althouffh  the  covenant  be  made  to  both,  yet  he  may  refuse  quoad 
her  (m)«  In  this  case,  North,  G.  J.,  said,  that  he  remembered  an 
authority  in  an  old  book,  that,  if  a  bond  be  riven  to  baron  and 
feme,  the  husband  shall  brin?  the  action  alone,  which  shall  be  looked 
upon  to  be  his  refusal  as  to  her  (n). 

Debt. — So  if  a  bond  be  given  to  husband  and  wife  adminis- 
tratrix (o),  husband  may  sue  alone,  declaring  on  it  as  a  bond  to 
himself.  In  debt  on  bond  made  to  husband  and  wife(p),  both 
may  join ;  or  the  husband  may  disagree  to  the  wife's  right  to  the 
bond  (9),  and  bring  the  action  in  his  own  name  only ;  but,  until 
such  disagreement,  the  right  to  the  bond  is  in  both  the  husband 
and  wife,  and  shall  survive ;  hence,  if  the  husband  dies,  the  wife 
shall  have  the  bond,  and  not  the  personal  representative  of  the 
husband  (r).  So  in  debt  on  bond  made  to  the  wife  during  covers 
ture  (s)y  or  in  assumpsit  on  a  promissory  note  given  to  the  wife 
during  coverture  (t)^  husband  and  wife  may  join :  or  husband  may 
sue  alone  (13)  ;  but  if  the  husband  does  not  reduce  his  interest  into 
possession  during  his  lifetime,  it  will  survive  to  the  wife  (u) ;  but 
afi;er  the  death  of  wife,  husband  must  sue  as  administrator  to  his 
wife  (v)  ;  for  the  rule  of  law  is,  that  choses  in  action  can  only  be  put 


(k)  BreiT,  Cumberland,  Cro.  Jac.  399 ; 
Bala.  163,  8.  C. 

ii)  AUherry  ▼.  Walby,  Sir.  230. 

\m)  Beaver  ▼.  Lane,  2  Mod.  217. 

ffi)  Cited  by  BuUer,  J.,  4  T.  R.  617. 

[0)  Ankeretem  v.  Clarke,  4  T.  R.  616. 

[p)  32  Ed.  III.  5 ;  43  Ed.  III.  10 ; 
Bro.  Baron  and  Feme,  pi.  14,  5ik 

(q)  Coppm  V. ,  2  P.  Wms.  497. 

Bit).  Baron  and  Feme,  pi.  60. 


8 


\9)  Howell  ▼.  Meame,  [in  the  record, 
Powell  ▼.  JfMOfi,]  3  Ler.  403,   S.  P. 


per  Lord  Hardteicke,  2  Atk.  208.  See 
also  Nuree  and  Ux,  ▼.  WUle,  4  B.  &  Ad. 
739,  judgment  affirmed  on  error,  1  A.  & 
E.  65. 

(0  PMlliskirk  and  W\fe  ▼.  PluckweU, 
2  M.  &  S.  393. 

(u)  Oatere  ▼.  Madeley,  6  M.  &  W. 
423. 

(o)  Day  ▼.  Padrone,  B.  R.  Trin.  13  & 
14  Geo.  II.  2  M.  &  S.  396,  n.,  and 
Seijt.  Hill's  MSS.  toL  19,  p.  290,  and 
▼ol.  27,  p.  172. 


(12)  But  see  Middlemare  v.  Qaodall,  Cro.  Car.  505. 

(13)  It  appears  by  a  MS.  note,  in  the  possession  of  a  friend  of  the 
compiler,  that  the  roll  in  Howell  v.  Maine  was  searched ^  and  it  was  found 
that  the  bond  was  given  to  the  wife  during  the  coverture ;  for  devant, 
therefore,  in  some  editions  of  Levinz*s  Report,  read  durant.  Comyns  has 
stated  the  case  accurately  in  his  Digest,  tit.  Baron  and  Feme  (w). 
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in  suit  by  the  party  to  whom  they  are  given ;  or,  after  their 
deaths,  by  persons  claiming  jure  representationis.  Hence,  if  the 
husband,  surviving  his  wife,  does  not,  in  his  lifetime,  reduce  her 
choses  in  action  into  possession,  although  in  equity  those  claiming 
under  him  are  entitled  to*  them,  they  must  be  recovered,  not  by  his 
representatives  (u?),  but  the  wife^s ;  and  they  will  take  the  pro- 
perty as  trustees  for  the  representatives  of  the  husband.  A  mai^ 
ried  woman,  being  administratrix,  received  a  sum  of  money  in  that 
character,  and  lent  it  to  her  husband,  taking  in  return,  first,  the  joint 
and  several  promissory  note  of  her  husband,  and  two  other  persons, 
payable  to  her  with  interest.  It  was  holden  (x),  that  although  she 
could  not  have  maintained  any  action  upon  the  note  during  the 
lifetime  of  her  husband,  yet  that,  he  having  died,  and  the  note 
having  been  given  for  a  good  consideration,  it  was  a  cHose  in  action 
surviving  to  the  wife,  and  that  she  might  sue  either  of  the  other 
makers  at  any  time  within  six  vears  after  the  death  of  her  husband, 
and  recover  interest  from  the  date  of  the  note. 

Where  husband  and  wife  have  recovered  judgment  on  a  bond 
made  to  wife,  dum  sola^  husband  and  wife  may  join  in  an  action  (y) 
on  such  judgment ;  or  husband  may  sue  alone ;  for  that  which  was 
before  a  chose  in  action,  transit  in  remjudicatam^  and  is  of  another 
nature  from  what  it  was  before  the  coverture.  If  it  be  referred  to 
a  master  in  chancery  to  take  an  account  of  what  is  due  to  husband 
and  wife  (z),  who  reports  the  sum  due,  and  appoints  it  to  be  paid  to 
the  husband,  and  the  defendant  is  committed  for  non-payment,  and 
escapes,  the  husband  and  wife  may  join  in  action  against  the  warden 
for  the  escape. 

Quare  impedit. — So  where  a  right  of  presentation  is  in  the 
husband  ;*ur«  uxorisy  a  quare  impedit  may  be  brought  by  the  hua* 
band  and  wife  jointly  (a).  Or  the  husband  may  sue  alone  (&),  for 
the  presentation  only  is  recoverable  and  not  the  advowson,  and  the 
release  of  the  husband  would  bar  the  action. 

Replevin. — Baron  and  feme  may  be  joined  in  the  same  declara- 
tion in  replevin  for  goods  distrained  from  the  feme  dum  sola  (c). 
If  the  goods  of  a  feme  sole  be  taken,  and  she  marries,  the 
husband  alone  may  sue  the  replevin  (d).  In  the  replevin  of  goods 
which  the  wife  has  as  executrix,  husband  and  wife  shall  join, 
ut  videtur(e).  Avowry  for  rent  srreBT  jure  uxoris  may  be  by 
husband  and  wife,  or  husband  only,  averring  the  life  of  feme  (jf). 


(vf)  Beits  ▼.   Kimpton,   2  B.   &  Ad.  (a)  Bro.  Baron  and  Feme,  pi.  41. 

273.  (b)  Jb.  pi.  28. 

(x)  Richardt  v.  Bichardt,  2  B.  &  Ad.  (c)  lb,  pi.  85. 

447,  recognized  in  Rose  v.  Pouiion,  2  B.  (rf)  F.  N.  B.  159,  K.  cited  in  Bull. 

&  Ad.  822.  N.  P.  53. 

(y)  Woolveraton  v.  Fytmimore,  T.  18  (e)  Bro.  Baron  and  Feme,  pi.  85. 

&  19  Geo.  II.  C.  B.  MSS.  (/)   Wise  ▼.  Betient,  Cro.  Jac.  442 ; 

(r)  HuggiTu  v.  Durham,  Str.  726.  Ogbome  v.  Walleedemt  1  Mod.  273. 
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Tort — In  an  action  upon  the  case  for  stopping  a  way  to  the 
land  of  the  wife,  husband  and  wife  may  join  (g).  So  an  action  upon 
the  case  for  cutting  down  trees  (A),  the  lops  of  which  were  reserved 
to  the  wife  for  her  life,  may  be  brought  by  husband  and  wife  jointly. 
In  Weller  and  Wife  and  others  v.  Baker ^  2  Wils.  414,  an  action 
was  brought  by  the  dippers  at  Tunbridge  Wells,  together  with  their 
husbands,  against  the  defendant  for  exercising  the  business  of  a 
dipper,  not  being  duly  appointed  and  approved  according  to  a  pri- 
vate statute ;  it  was  holden,  that  the  action  was  well  brought  in  the 
names  of  the  husbands  and  wives.  But  where  lands  were  demised 
to  husband  and  wife,  and  the  husband  had  granted  an  underlease, 
it  was  holden  (i),  that  the  husband  might  sue  alone  .for  damage  done 
the  reversion. 

IVespass. — Trespass  was  brought  by  the  husband  alone  for 
hunting  in  a  free  warren  (A),  which  he  had  in  right  of  his  wife,  and 
it  was  adjudged  good,  for  damages  only  are  recoverable.  It  is  im- 
material as  to  the  point  in  question,  whether  the  interest  of  the 
husband  is  a  joint  interest  with  the  wife,  or  an  interest  only  in 
right  of  the  wife.  In  the  first  and  second  cases  in  covenant  before 
abridged,  the  husband  had  a  joint  interest  with  the  wife.  In  the 
fourth  case  in  covenant,  two  first  cases  in  tort,  and  the  case  to 
which  this  remark  is  annexed,  the  husband  had  an  interest  only  in 
right  of  his  wife. 

IVover. — Where  the  inception  of  the  cause  of  action  is  in  the 
wife  before  marriage  (/),  and  consununated  afterwards,  husband 
and  wife  may  join,  as  in  trover  for  a  personal  chattel  of  wife  before^ 
and  conversion  thereof  after  marriage*  It  must  be  observed,  that, 
in  all  the  preceding  cases,  where  the  wife  is  made  a  party,  her 
interest  ought  to  appear  on  the  face  of  the  declaration,  for  the  court 
will  not  intend  it  upon  demurrer  (w),  or  even  after  verdict, 
according  to  the  case  o{  Abbott  v.  Blojield^  Gro.  Jac.  644.  Sed  quae, 
whether  this  case  be  law  to  its  full  extent ;  for  in  Bourn  and  Wife  v. 
Mattaircy  BuU.  N.  P.  53,  and  MSS.,  where  husband  and  wife  joined 
in  replevin,  and  defendant  avowed  for  rent  arrear,  after  verdict, 
it  was  objected,  that  the  husband  and  wife  could  not  have  a  joint 
property  in  personal  chattels  after  the  marriage,  and  consequently, 
the  replevin  ought  to  have  been  brought  by  the  husband  alone. 
Lord  Mardwicke^  C.  J.,  delivering  the  judgment  of  the  court,  said 
that,  although  the  ground  of  the  objection  was  generally  true,  yet, 
notwithstanding,  as  a  man  and  woman  might  have  a  joint  property 
before  marriage,  or  the  wife  might  have  the  goods  in  question  as 
executrix,  and  the  taking  might  in  both  cases  be  before  marriage, 

(ff)  kgreed  in  Baker  and  Wife  yr,Brere'  142. 

num,  Cro.  Car.  418.  {k)  Bro.  Baron  &  Feme,  pi.  16. 

(h)  Tregmiell  and  Wife  v.  Jteevet  Cro.  (/)  Blackbom  ▼.  Greatfes,  2  Lev.  107. 

Car.  437.  (w)  Serres  v.  Dodd,  2  N.  R.  405. 

(0  Wallie  y.  Harriwn,  5  M.  «c  W. 
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the  court  were  of  opinion,  that  they  might  declare  jointly  in  an 
action  for  such  taking.  That  if  the  law  would  admit  of  such  joint 
action,  the  fact  was  admitted  by  the  pleading.  The  defendant  had 
not  disputed  with  the  plaintiff  to  whom  uie  property  belonged 
at  the  time  of  the  taking,  and  therefore,  if  there  could  be  a  case  in 
which  husband  might  jom  with  the  wife  in  an  action  for  a  personal 
chattel,  the  court  thought  that,  after  verdict^  this  ought  to  be  in- 
tended to  be  the  case ;  Bro.  Bar.  and  Feme,  pi.  85,  abridges  a  book 
case  in  S3  Edw.  III.  (but  which  is  not  to  be  found  in  the  year  book, 
and  was  probably  taken  from  some  manuscript)  wherein  it  is  held, 
that  husband  and  wife  may  join  for  such  things  as  the  wife  has  as 
executrix,  or  where  goods  are  taken  from  her  whilst  sole.  A  decla- 
ration in  replevin  by  husband  and  wife,  where  nothing  appears  on 
the  face  of  tne  record  whence  the  court  can  infer  that  the  wife  had 
an  interest  in  the  goods  taken,  is  bad,  on  special  demurrer.  Serves 
and  Wife  v.  Dodd,  2  N.  R.  405. 


IV.    Of  Actions  against  Husband  and  Wife^ 

In  actions  against  the  husband  for  the  debts  of  the  wife  con- 
tracted before  marriage  (n),  if  the  wife  is  not  joined,  advantage  may 
be  taken  of  the  omission  in  arrest  of  judgment;  and  this  rule  holds, 
although  an  account  has  been  stated  with  the  husband  (o),  for  that 
does  not  alter  the  nature  of  the  debt.  A  woman  occupied  a  house 
from  Lady-day  until  the  8th  of  June,  and  then  intermarried  with 
the  defendant  and  quitted  the  house,  having  on  the  Lady-day  pre- 
ceding given  notice  that  she  should  quit  at  Michaelmas ;  an  action 
for  use  and  occupation  from  Lady-day  to  Michaelmas  was  afterwards 
brought  against  the  husband ;  and  it  was  holden  (p),  that  it  would 
not  he ;  for  there  was  no  occupation  by  the  husband  for  the  former 

Eart  of  the  half  year  either  in  fact  or  in  law.  Assumpsit  against 
usband  and  wife  for  goods  sold  and  delivered  to  wife  dum  sola; 
promise  by  the  wife.  !rleas,  non  assumpsit ;  non-assumpsit  by  wife, 
dum  sola^  within  six  years.  Evidence  for  plaintiff,  sale  of  goods  by 
plaintiff  to  wife,  dum  sola^  and  payments  by  her  within  six  years. 
For  defendants :  that  they  were  married  more  than  six  years  before 
action  brought.  Nonsuit.  Per  Tenterden^  C.  J. ;  Burt  v.  Stobart 
and  Wife^  Middlesex  Sittings,  after  M.  T.  I  Will.  IV.  ex  relatione 
Cresswell,  counsel  for  defendant.  To  a  declaration  against  husband 
and  wife  for  debt  due  from  the  wife,  before  coverture,  the  husband^s 


(n)  MitchifUonT.  Heuwm,  7  T.R,3iS.  (p)  Riehardton  v.   Hall,   1  Brod.   & 

(o)  Drue  v.  Tkorne,  Aleyn,  72.  Bingh.  50. 
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dideharge  under  the  Insolvent  Act  is  a  good  plea  (q) ;  so  also  to  a 
similar  declaration  is  a  plea,  that  the  ^ife  was  discharged  under 
the  same  Act  before  coverture  (r). 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife  (s)^  a  plea 
of  ne  unques  acccuple  en  loyal  matrimonie  to  an  action  brought 
against  husband  and  wife,  for  the  recovery  of  a  debt  due  from  wife 
before  coverture,  is  bad.  Husband  cannot  be  charged  at  law  for 
money  lent  to  his  wife,  even  for  the  purpose  of  buying  necessaries ; 
because  it  may  be  misapplied.  If  the  money  be  iaid  out  in  neces- 
saries, equitv  will  consider  the  lender  as  stanaine  in  the  place  of  the 
person  providing  the  necessaries,  and  decree  relief.  Harris  v.  Zee, 
1  P.  Wins.  482.  Preced.  in  Chan.  502,  S,  C,  and  Hutchinson  v. 
Standly,  Lord  Bathurst,  C,  H.  T.  1776,  MSS.  But  a  count  for 
money  lent  to  the  wife  at  the  request  of  the  husband  is  sood  {t)^ 
because  a  loan  to  the  wife  at  the  reauest  of  the  husband  is  con- 
sidered in  law  as  a  loan  to  the  husbana.  The  count,  however,  must 
state  the  money  to  have  been  lent  to  the  wife  at  the  request  of  the 
husband ;  for  where  the  money  was  alleged  to  have  been  lent  to 
the  wife  at  the  wife^s  request,  it  was  holden  bad  {u).  '^  It  is  true 
that  a  complete  or  per^ct  contract  cannot  be  made  by  a  feme 
covert  by  her  own  authority ;  yet,  by  the  assent  of  her  husband,  she 
ma^  contract  as  his  substitute,  as  in  case  either  of  sale  or  loan. 
This  assent  may  be  either  express  or  implied ;  it  may  be  prior  or 
subseauent  to  the  contract.  If  prior  and  communicated  to  the 
defenaant,  the  contract  made  is  an  actual  contract,  and  not  merely 
virtual  with  the  husband ;  if  subsequent,  then  the  wife's  contract 
is  inchoate  and  imperfect^  until  affirmed  by  the  husband ;  and  such 
affirmation,  if  given,  transfers  the  contract  to  him."  Per  Black- 
stone^  J.,  in  Stevenson  v.  Hardiey  2  Bl.  R.  873.  So  where  the 
plaintiff  declared,  that  the  defendant  was  indebted  for  meat  (v),  &c. 
found  by  the  plaintiff  at  the  defendant's  request,  and  on  evidence 
it  appeared  to  be  found  for  the  defendant's  wife,  at  his  request,  in 
his  absence ;  upon  a  case  reserved,  it  was  holden,  that  a  delivery 
to  the  wife,  at  the  husband's  request,  was  in  law  a  delivery  to  the 
husband.  If  a  declaration  against  husband  and  wife,  for  a  debt  of 
the  wife  contracted  before  marriage,  allege  a  promise  of  the  wife, 
made  after  the  marriage,  to  pay  the  debt,  it  is  bad  (to).  If  an 
action  is  brought  against  husbsmd  and  wife  on  a  bond  given  by 
the  wife  dum  sola  (x)y  the  defendant  may  plead  the  bankruptcy 

(q)  Loeiwoad  ▼.  SaUeTf  5  B.  &  Ad.  432. 
303.  (v)  Boss  T.  Noel,  BnU.  N.  P.  136. 

(r)  Siorr  ▼.  Lee,  9  A.  &  £.  868 ;  1  P.  (w)  Morrie  and  Wife  y.  Norfolk  and 

&  D.  633.  another,  1  Taunt.  212. 

(«)  Norwood  ▼.  Stevenson,  Andr.  227.  {x)  Miles  ▼.  Williams,  1  P.  Wms.  249; 

(0  Stephenson  v.  Hardy,  3  WIU.  388 ;  aaid  by  Ijord  Hardwicke,  in  2  Vesey,  181 , 

2  Bl.  R.  872,  S,  C.  to  be  traly  reported. 

(ti)  Stone  f .  Maenair,  in  error,  7  Taunt. 
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of  the  husband  after  the  intennarriage,  &c.  as  a  discharge  of  the 
debt.  This  plea  upon  the  statute  must  conclude  to  the  country. 
Husband  and  wife  cannot  maintain  an  action  of  trover,  and  suppose 
the  possession  in  them  both ;  for  the  law  will  transfer  the  whole 
interest  to  the  husband:  but  trover  may  be  maintained  against 
husband  and  wife  (y)  ;  for  the  gist  of  the  action  is  the  conversion, 
which  is  a  tort,  with  which  a  feme  covert  may  be  charged,  as  well 
as  with  trespass.  Where  the  injury  is  not  of  such  a  nature  as  must 
necessarily  have  been  done  by  the  husband  alone,  the  wife  may 
properly  be  joined  (z).  Hence  husband  and  wife  may  be  jointly 
sued  in  trespass  for  their  joint  act  in  assaulting  and  taking  the 
plaintiff  into  custody  on  a  false  charge  (a).  Trespass  against  J.  G., 
widow  (&),  and  pending  the  suit  she  took  husband ;  after  judgment 
a  writ  was  directed  to  the  sheriff  quod  caperei  J.  G.  ad  mtisfat^ 
endum,  upon  which  the  sheriff  took  J.  G.,  whose  husband,  together 
with  her,  thereupon  brought  an  action  for  false  imprisonment 
against  the  sheriflt  who  justified  under  the  ca.  sa.  On  demurrer, 
the  court  gave  judgment  for  the  defendant,  observing,  that  if  an 
action  be  brought  against  a  feme,  who  before  judgment  takes  hus- 
band, yet,  if  she  be  found  guilty,  the  ca,  sa.  shall  be  awarded  against 
her,  and  not  against  her  husband.  In  like  manner,  after  inter- 
locutory judgment  in  assumpsit  against  a  feme  (c),  who  afterwards 
marries,  the  plaintiff,  even  uter  notice  of  the  marriage,  may  pro- 
ceed to  final  judgment,  without  joining  the  husband,  and  sue  out 
execution  thereon  against  the  feme  only,  and  such  execution  cannot 
be  set  aside  for  irregularity.  Judgment  was  obtained  against  a 
feme  sole  (<f),  who  afterwards  married,  and  then  the  plaintiff  brought 
a  sci,  fa.  against  husband  and  wife,  and  had  judgment  thereon ; 
then  the  wife  died,  and  the  plaintiff  afterwards  brought  another 
sci,  fa.  against  the  husband  alone :  it  was  holden,  on  writ  of  error, 
that  the  second  sci.  fa.  was  well  brought,  on  the  sround  that  the 
judgment  on  the  first  sci.  fa.  had  made  the  husbana  liable.  If  wife 
be  joined  in  an  action  for  words  spoken  by  husband  only,  it  will  be 
error  U).  Hence  if  slander  be  spoken  by  husband  and  wife,  there 
must  be  separate  actions,  one  against  uie  husband  only,  for  the 
slander  spoken  by  him,  and  the  other  against  the  husband  and  wife, 
for  slander  spoken  bv  the  wife,  and  i£e  court  will  not  order  the 
actions  to  be  consolioated.  So  for  words  spoken  of  husband  and 
wife  there  must  be  two  actions,  one  by  the  husband  for  the  words 
spoken  of  the  husband,  and  another  by  husband  and  wife  for  the 

(y)  Draper  Y.Fulket,  Yelf.  165  Mnon.  (b)  DoyUy  v.  Whiief  Cro.  Jac.  323. 

1  Vent.  24.  (c)  Cooper  ▼.  Hunchin,  4  East,  521. 

(r)  Per  TindtU,  C.  J. ,  tn  Vine  ▼.  Sawn-  See  3  M.  &  S.  557. 
c2«r«a}u{rrj?.4Bmgh.N.C.101;5Sc.359,  (<l)  Oftn'oii  ▼.  J^omm,  Carth.  30.     See 

recognizing  Bayley^  J.,  in  Keytoorth  ▼.  the  record,  3  Mod.  170. 
Hill,  3  B.  &  A.  685.  (0  Swithin  ▼.   Vineent,  2  Wils.  227 ; 

(a)  Jb,  on  demurrer  to  declaration.  Dyer,  19,  a,  pi.  1 12,  in  die  margin. 


BARON  AND  FEME.  299 

words  spoken  of  the  wife  (/).  The  policy  of  the  common  law  will 
not  permit  husband  and  wife  to  give  evidence  for  each  other  (jjf), 
because  their  interests  are  the  same ;  nor  against  each  other,  on 
accomit  of  the  implacable  dissension  which  might  be  occasioned 
thereby.  The  declarations  of  a  married  woman,  during  coverture, 
of  the  non-payment  of  money  lent  to  her  before  marriage,  are  ad- 
missible (h)  in  evidence  for  the  plainti£&,  in  an  action  brought 
against  her  husband  as  her  administrator :  for  the  wife,  like  any 
other  person,  may  bind  her  representative.  Feme  covert,  sued  as 
feme  sole,  cannot  (i)  bring  error  without  her  husband  joining. 

(/)  Errmgim  ▼.  Gardiner,  B.  R.  M.  Bull.  N.  P.  286. 

22  Geo.  III.  MS.    See  Smithy.  Warner,  (A)  Per  Lord  Tenterdnk,  C.  J.,  Hum- 

Goldsb.  76 ;  2Xi%  ▼.  Dorthall,  Cro.  Car.  phreys  ▼.  Boyce,  1  M.  &  Rob.  140. 

553,  Anon.  W.  Jones,  440;   Smith  ▼.  (t)  FUher  ▼.  3tNamara,  B.R.,  April 

Cooker,  W.  Jones,  409.  19,  1799,  L.  P.  B.  279 ;  Dunpier,  MSS. 

{jf)  Davii  y.  Dinwoody,  4  T.  R.  678 ;  L.  I.  L. 
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I.  Of  the  Nature  of  a  Bill  of  Exchange. 

A  BILL  of  Exchange  is  a  written  order  from  A.  to  B.  directing 
B.  (who  has,  or  is  supposed  to  have,  in  his  hands,  sufficient  effects 
belonging  to  A.)  to  pay  a  sum  of  money  to  C.  or  order,  or  to  C.  or 
bearer,  either  at  si^ht  or  a  certain  number  of  days  after  sight,  or 
after  date,  or  at  smgle,  double,  or  treble  usance,  or  on  demand. 
The  peculiar  properties  of  a  bill  of  exchange  are  these : — First — It 
is  assignable  to  a  third  person  not  named  m  the  bill,  or  party  to  the 
contract,  so  as  to  vest  in  the  assignee  a  right  of  action  in  nis  own 
name :  contrary  to  the  general  rule  of  law,  that  choses  in  action  are 
not  so  assignable.  Secondly — ^Although  a  bill  of  exchange  be 
merely  a  simple  contract,  and  not  a  (n)ecialty,  yet  it  will  be  pre- 
sumed that  it  has  been  originally  given  for  a  ^ood  and  valuable  con- 
sideration. Bills  of  exchange  are  either  foreign  or  inland :  foreign 
bills  of  exchange  have  long  been  considered  as  the  most  convenient 
paper  security  among  merchants  (a),  in  conformity  to  the  universal 
usages  and  customs  established  among  traders,  by  unanimous  con- 
currence, for  facilitating  a  general  commerce  throughout  the  world. 
The  person  making  the  bill  is  called  the  drawer,  the  person  to 
whom  it  is  directed  the  drawee^  and  the  person  in  whose  favour  it  is 
made  the  payee.  When  the  drawee  has  undertaken  to  pay  the  bill, 
he  is  styled  the  acceptor ^  and  his  undertaking  to  pay  the  oiU  is  caUed 
an  acceptance.  No  one  can  be  liable  as  acceptor  but  the  person  to 
whom  the  bill  is  addressed  (i),  unless  he  be  an  acceptor  for  honour. 
Bills  of  exchange  payable  to  order  are  assignable  by  indorsement. 
The  person  making  an  indorsement  is  called  the  indorser  ;  the  per- 
son in  whose  favour  it  is  made,  the  indorsee;  the  party  in  possession 
of  the  bill,  and  entitled  to  receive  its  contents,  the  holder.  Bills 
payable  to  bearer  are  transferable  by  delivery  without  indorse- 
ment (c).  Where  the  drawee  refuses  to  accept,  a  stranger,  after 
protest  for  non-acceptance,  may  accept  for  the  honour  of  the  drawer, 
and  thereby  such  stranger  acquires  certain  rights,  and  subjects  him- 
self to  the  same  obligations  as  if  the  bill  had  been  directed  to  him. 
So  a  stranger  may  become  a  party  to  a  h\l\,  paying  it  aftier  protest 
for  non-payment,  either  for  tne  honour  of  the  drawer  or  indorsers. 
Althougn  regularly  there  ought  to  be  three  persons  concerned  in  a 
bOl  of  exchange,  viz.  drawer,  drawee,  and  payee,  yet  there  may  be 
only  two ;  that  is,  the  characters  of  drawer  and  payee  may  be,  and 
frequently  are,  united  in  the  same  person  {d\  as  if  A.  draw  a  bill 
in  tnis  manner ;  "  Pay  to  me  or  my  order  £  Value  received 

(a\  Pottleth.  Diet.  pott.  361. 

{b)  Per  Lord  Tenterden,  C.  J.,  deliver-  (c)  Grant  t.  Fan^AAfi,  3  Burr.  1516. 

ing  judgment  in  Polhill  ▼.  Walter ,  3  B.  &  {i)  Per  Holtf  C.  J.,  in  Buller  y.  CripB, 

Ad.  122.  See  itat.  %Bt1  Will.  IV.  c.  58,  6  Mod.  30. 
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by  myself.^  A  bill  of  exchange  is  a  simple  contract  (e)^  and  con- 
sequently is  within  the  statute  of  limitations ;  and  must  be  sued 
for  withm  six  years  after  it  becomes  payable.  In  an  action  by  an 
administrator,  upon  a  bill  of  exchange  payable  to  the  testator,  but 
accepted  after  his  death,  it  was  holden  (/ ),  that  the  statute  of  limi- 
tations begins  to  run  from  the  time  of  granting  the  letters  of  admi- 
nistration, and  not  from  the  time  the  bill  becomes  due,  there  being 
no  cause  of  action  until  there  is  a  party  capable  of  suing.  An  agent 
havm^  money  in  his  hands  belonging  to  his  principal,  purchases 
with  it  a  bill  of  exchange,  which  he  indorses  specially  to  his  prin- 
cipal ;  the  latter,  at  the  time  of  the  indorsement,  was  dead,  but 
that  fact  was  not  known  to  the  agent ;  it  was  holden  (g),  that  the 
property  in  the  bill  passed  to  the  administrator  of  the  principal,  and 
that  he  might,  therefore,  sue  upon  the  bill  in  that  character ;  it  was 
holden,  also,  that  the  administrator  was  only  entitled  to  recover 
interest  upon  bills  accepted  after  the  death  of  the  testator,  from 
the  time  of  demand  of  payment  made  by  the  administrator,  and 
not  from  the  time  the  bills  became  due.  Where  the  declaration 
stated  the  drawing  of  certain  bills  of  exchange,  and  their  acceptance 
after  the  death  of  the  intestate,  the  granting  of  the  letters  of  admi- 
nistration to  the  plaintiff,  the  defendant's  liability,  &c. ;  and  the 
defendants  pleaded  that  the  cause  of  action  did  not  accrue  within 
six  years ;  to  which  the  plaintiff  replied  generally,  that  it  did  accrue 
within  six  years:  it  was  holden  (A),  that  the  replication  was  good. 
Bills  of  exchange  for  value  received  (t),  are  not  such  matters  of 
account  as  are  intended  by  the  exception  in  the  statute  of  limitar 
tions  concerning  merchants^  accounts, 

A  bill  of  exchange  is  to  be  considered  as  a  simple  contract  debt 
in  a  course  of  administration,  which  an  executor  or  administrator 
cannot  discharge  before  debts  by  bond,  without  being  guilty  of  a  de- 
vastavit. If  a  merchant  in  London  draws  a  bill  of  exchange  on  his 
correspondent  in  Newcastle  (i),  in  favour  of  J.  S.,  and  the  bill  is 
refused,  and  J.  S.  dies  intestate,  his  administrator,  on  letters  of  admi- 
nistration taken  out  at  Durham,  cannot  bring  an  action  on  the  cus- 
tom of  merchants  against  the  drawer,  and  lay  the  same  in  London, 
because  a  bill  of  exchange  is  not  equal  to  a  bond  or  specialty,  which 
are  the  deceased's  goods  where  they  happen  to  be  at  his  death,  but  is  a 
simple  contract  which  follows  the  person  of  the  debtor,  and  makes 
bona  notabilia  where  the  debtor  resides,  and  therefore  administra- 
tion ought  to  be  taken  out  in  London. 

(e)  Rmew  ▼.  Axton,  Carth.  3.  (A)  Murray  y.  Bast  India  Company,  5 

(/)  Murray  ▼.  Batt India  Company,  5  B.  &  A.  204. 

B.  &  A.  204.  (t)'  Chevety  t.  Bond,  Carth.  226. 

(ff)  Ih,  {k)  Y^omoM  ▼.  Bradthaw,  Carth.  373. 
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IL  Of  the  Capacity  of  the  contractivg  Parties  to  a  Bill  of 
Exchange: — Corporations^  p.  303;  Infant^  p.  304;  Feme 
Coveity  p.  S04i;  Agents  p.  305 ;  Partners^  p.  307;  Spiri- 
tual Person^  p,  308. 

All  persons,  whether  merchants  or  not,  if  they  have  capacity  to 
contract,  may  be  parties  to  a  bill  of  exchange.  This  appears  from 
the  case  of  "Sarsfield  v.  Witherbg,  Carth.  82,  in  which  it  was  de- 
cided, that  the  act  of  drawing  a  bill  of  exchange  constituted  the 
drawer  a  merchant,  within  the  custom  of  merchaiits,  so  as  to  make 
him  responsible  to  the  holder  upon  non-payment. 

Corporations. — The  general  rule  is,  that  as  a  corporation  is  a 
body  politic  and  invisible,  it  can  only  speak  and  act  by  its  com- 
mon seal  (I),  but  on  this  general  rule  many  exceptions  have  been 
grafted  (m),  and  it  had  been  holden  (n),  that  assumpsit  will  lie  on  a 
bill  of  exchange  against  a  trading  corporation,  whose  power  of  draw- 
ing and  accepting  bills  is  recognized  by  statute. 

By  Stat.  3  &  4  Will.  IV.  c.  98,  under  which  the  Bank  of 
England  enjoys  exclusive  privilege  of  banking  as  a  corporation, 
upon  certain  conditions,  it  is  enacted  by  sect.  2,  that  during  the 
continuance  of  that  privilege,  no  body  politic  or  corporate,  and  no 
society  or  company,  or  persons  united  or  to  be  united  in  covenants 
or  partnerships,  exceeding  six  persons,  shall  make  or  issue  in  Lon- 
don, or  within  sixty-five  miles  thereof,  any  bill  of  exchange  or  pro- 
missory note,  or  engagement  for  the  payment  of  money  on  demand, 
or  upon  which  any  person  holding  the  same  may  obtain  payment  on 
demand :  provided  that  nothing  therein,  or  in  the  7  Geo.  IV.  c.  46, 
shall  be  construed  to  prevent  any  body  politic  or  corporate,  or  any 
society  or  company,  or  incorporated  company  or  corporation,  or  co- 
partnership, carrying  on  and  transacting  banking  Dusiness  at  any 
greater  distance  than  sixty-five  miles  from  London,  and  not  having 
any  house  of  business  or  establishment  as  bankers  in  London,  or 
within  sixty-five  miles  thereof,  (except  as  thereinafter  mentioned), 
to  make  and  issue  their  bills  and  notes,  payable  on  demand  or  other- 
wise, at  the  place  at  which  the  same  shall  be  issued,  being  more 
than  sixty-five  miles  from  London,  and  also  in  London.,  and  to  have 
an  agent  in  London,  or  at  any  other  place  at  which  such  bills  or 
notes  shall  be  made  payable  for  the  purpose  of  payment  only ;  but 
no  such  bill  or  note  shall  be  for  any  sum  less  than  five  pounds,  or 
be  re-issued  in  London,  or  within  sixty-five  miles  thereof.  And  by 
sect.  3,  any  body  politic  or  corporate,  or  society  or  company,  or  part- 
nership, although  consisting  of  more  than  six  persons,  may  carry 

(0  See  Gibwn  ▼.  Ea9t  India  Company,  (»)  Murray  ▼.  Eagt  India  Company,  5 

5  Bingb.  N.  C.  269.  B.  &  A.  204.    See  Broughton  t.  Manckei* 

(m)  See  ante,  p.  66.  ter  Water  Worke  Cmnpany,  3  B.  &  A.  1. 
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on  the  trade  or  business  of  banking  in  London,  or  within  sixty-five 
miles  thereof  (o),  provided  that  th^y  do  not  borrow,  owe,  or  take 
up  in  England,  any  sum  of  money  jon  their  bills  or  notes  payable  on 
demand,  or  at  any  less  time  than  'si^  months  from  the  borrovring 
thereof.  Under  this  section,  it  is  n«l  lavrful  (p)  for  a  London  joint 
stock  banking  company,  consisting  of  more  than  six  persons,  to 
accept  a  customer's  bill  at  less  than  six  months  date. 

Infant. — An  infant  cannot  bind  himself  by  a  bill  drawn  in  the 
course  of  trade  (q),  or  even  for  necessaries  (r).  Bu^  infancy  is  a 
personal  privilege,  of  which  the  infant  alone  can  avail  himself. 
Hence  it  has  been  holden,  that  the  drawer  of  a  bill  of  exchange 
cannot  set  up  the  infancy  of  the  payee  and  indorser  as  a  defence  to 
the  action  («).  In  like  manner  the  acceptor  of  a  bill  of  exchange 
cannot  set  up  the  infancy  of  the.drawer  as  a  defence  to  an  action 
brought  at  the  suit  of  the  indorsee  (t).  So,  though  a  note  given  by 
a  wite  to  a  husband  is  void,  yet  if  it  is  indorsed  over  by  the  hus- 
band, as  between  him  and  the  indorsee,  ft  is  certainly  good.  Ibid. 
And  if  a  bill  be  accepted  by  a  party  after  he  is  of  full  age,  he  will 
be  liable,  although  the  bill  was  drawn  on  him  while  an  infont  (tt). 

Feme  Covert. — A  feme  covert  cannot  bind  herself  by  drawing  a  bill 
of  exchange.  This  proposition  falls  vrithin  the  general  rule  of  law, 
which  permits  married  women  to  avoid  all  contracts  made  by  them 
during  their  coverture.  To  this  rule  there  are  some  exceptions,  which 
are  stated  under  title  ^^  Baron  and  Feme,'"  sect.  II.  ante^  p.  283. 
The  interest  in  a  bill  of  exchange  or  note  given  to  a  feme  covert,  vests 
in  her  husband,  and  he  must  indorse  it.  An  action  was  brought  by 
the  indorsee  against  the  maker  of  a  promissory  note  (v).  The  first 
count  of  the  declaration  was  upon  the  note,  to  which  were  added 
the  money  counts.  It  appeared  that  the  note  had  been  given  by 
the  defendant  to  a  married  woman,  wit]i  knowledge  of  her  cover- 
ture, to  the  intent  that  she  should  indorse  it  to  the  plaintifl;  which 
was  done  accordingly,  in  payment  of  a  debt,  which  she  owed  him  (in 
the  course  of  carrying  on  trade  in  her  own  name  with  the  consent 
of  her  husband).  The  plaintiff  h^Cd  dealt  with  her  as  a  feme  sole. 
It  v^as  holden,  that  the  property  jn  the  note  vested  in  the  husband 
by  the  delivery  to  the  wife,  and  that  her  indorsement  did  not  trans- 
fer any  interest  to  the  plaintiff;  conseauently  he  was  not  entitled  to 
recover  on  the  special  count :  nor  on  the  money  counts,  because  no 


(o)  Joint  Stock  Banksybeyond  sixty-five 
miles,  are  regulated  by  stat.  7  Geo.  IV. 
c.  46, 

{p)  Bank  qf  EtngUmd  v.  Andenon^  3 
Bingh.  N.  C.  589,  affirmed  in  D.  P.  20th 
Jaly,  1840. 

{q)  WilUams  ▼.  W.  HarrUon  and  JR. 
HarrUom,  Garth.  160. 

(r)  Willianuon  ▼.   WaU»,   1  Campb. 


552,  Sir  J.  Ma^field,  C.  J. 

(«)  Greff  ^.Cooper,  B.  R.  E.  22 Geo.III. 
M.S.  S,  C.,  more  fully  reported  3  Doog. 
65. 

(0  Taylor  ▼.  Croker,  4  Esp.  N.  P.  C. 
187 ;  and  per  Lord  Hardtneke,  in  Holy 
V.  XaiM,  2  Atk.  181,  2,  S.  P. 

(u)  Stevens  ▼.  Jackeont  4  Campb.  164. 

(r)  Barlow  v.  Bhhop,  1  East's  R.  432. 
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money  had  passed  between  the  plaintiff  and  defendant.  Where  a 
promissory  note  is  given  to  a  married  woman,  the  husband  may  sue 
on  it,  in  lus  own  name  only  (x) ;  and  then  a  debt  due  to  the  maker 
from  the  wife  dum  sola  cannot  be  set  off.  A  promissory  note  made 
payable  to  a  woman  who  is  married  at  the  time  of  the  making, 
passes  by  the  indorsement  of  the  husband  alone,  during  the  cover- 
ture (y). 

But  if  a  promissory  note  is  made  payable  to  a  married  woman, 
and  she  indorses  it  for  value  in  her  own  name  (z)y  and  the  maker 
afterwards  promises  to  pay  it,  in  an  action  against  him  by  the 
indorsee,  it  will  be  presumed,  that  the  nominal  payee  had  authority 
from  her  husband  to  indorse  the  note  in  that  form,  and  the 
indorsement  will  be  considered  as  vesting  a  legal  title  to  the  note 
in  the  plaintiff.  So  where  the  husband  billed  on  the  defendant  for 
payment  of  a  debt  due  to  the  wife,  and  drew  a  bill,  which  was 
signed  by  his  wife  in  his  presence,  at  the  request  of,  and  accepted 
by,  the  defendant,  and  afterwards  indorsed  by  the  wife :  the  hus- 
band having  obtained  value  from*  the  plaintiim,  to  whom  he  deli* 
vered  the  bill ;  it  was  holden  (a),  that  they  might  recover  against 
the  defendant,  the  acceptor,  inasmuch  as  the  indorsement  was  by 
the  authority  of  the  husband,  and  consequently  the  property  passed 
to  the  plaintiffs. 

Bill  of  exchange  payable  to  a  woman  dum  sola — she  afterwards 
marries,  and  then  the  bill  becomes  due  and  is  dishonoured :  the 
husband  may  sue  in  his  own  name  without  joining  the  wife,  for  the 
property  in  the  bill  and  the  right  of  transfer  is  vested  hy  the 
marriage  in  the  husband,  and  as  he  might  have  indorsed  it  m  his 
own  name,  so  he  may  sue  in  his  own  name  without  a  formal 
indorsement;  for  a  bill  of  exchange  differs  in  this  respect  from 
other  choses  in  action,  that  the  right  of  action  is  vested  in  the 
indorsee,  who  may  sue  in  his  own  name  (b). 

Agent. — Bills  of  exchange  may  be  drawn,  accepted,  or  indorsed, 
by  means  of  the  agent  or  attorney  of  the  party.  An  agent  or 
attorney  for  this  purpose  may  be  constituted  by  parol.  In  such 
case  the  principal  is  said  to  draw,  accept,  or  indorse,  by  procura- 
tion. Agents  diould  be  cautious  how  they  accept  bills  directed  to 
them  personally,  and  not  to  their  principals,  although  such  direc- 
tion describe  them  in  their  official  characters ;  for  in  such  case,  if 
they  accept  in  their  own  name,  they  will  become  personally  respon^ 
sible,  as  appears  from  the  following  case : — The  plaintiff  was 
indorsee  of^  a  bill  of  exchange,  drawn  from  Scotland  upon  the 
defendant  in  these  words  (c),  '^  At  thirty  days^  sight  pay  to  J.  S. 


Burrouffh  v.  MoMf  10  B.  &  C.  558.  {b)  IPNeUage  ▼.  Holloway,  1  B.  &  A. 

MoMon  ▼.  Morgan,  2  Ad.  &  Ell.  30.  218.     See  Gater9  v.  Madeley^  6  M.  &  W. 

CoieM  ▼.  DtniSt  1  Cempb.  485.  423,  <m/«,  p.  293. 

i)  Preatwiek  and  another  v.  Manhall,  (c)  TlkomaM  ▼.  Biakop,  Str.  955  ;  Ca. 

7  Bingh.  565.  Temp.  Htrdw.  1,  8.  C. 

VOL.   1.  X 
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or  order  200/.  value  received  of  him,  and  place  the  same  to  account 
of  the  York  Buildings'  Company,  as  per  advice  from  Charles 
Mildmay.  To  Mr.  Humphrey  Bishop,  cashier  of  the  York  Build- 
ings' Company,  at  their  house  in  Winchester  Street,  London. 
Accepted  per  H.  Bishop.''  The  bill  not  having  been  paid,  an 
action  was  brought  against  defendant  upon  his  acceptance :  at  the 
trial  he  proved,  that  the  letter  of  advice  was  addressed  to  the 
company ;  and  that,  the  bill  having  been  brought  to  their  house, 
defendant  was  ordered  to  accept  it,  which  he  did  in  the  same 
manner  ajs  he  had  accepted  other  bills.  Pog^^  J*?  directed  the 
jury  to  find  for  the  plaintiff,  which  they  did  accordingly.  On 
motion  for  a  new  trial,  the  court  held  the  direction  rient ;  ^^  for 
the  bill  on  the  face  of  it  imported  to  be  drawn  on  the  defiMidant, 
and  it  was  accepted  by  him  generally^  and  not  as  servant  to  the 
company,  to  whose  account  he  had  no  right  to  char^  it  until 
actual  payment  by  himself.  And  this  being  an  action  by  an 
indorsee,  it  would  be  of  dangerous  consequence  to  trade,  to  admit 
evidence  arisins  from  extrinsic  circumstances — ^as  the  letter  of 
advice.  And  this  differed  widely  from  the  case  of  a  bill  cMressed 
to  the  master^  and  underwritten  by  the  servant :  where  undoubtedly 
the  servant  would  not  be  liable^  out  his  acceptance  would  be  con- 
sidered as  the  act  of  the  master,  A  bill  of  exchange  is  a  contract 
by  the  custom  of  merchants,  and  the  whole  of  that  contract  must 
appear  in  writing.  In  this  case  there  was  nothing  in  writing  to 
bmd  the  company,  nor  could  any  action  be  maintained  against 
them  upon  the  bill :  for  the  addition  of  cashier  to  defendant's 
name  was  only  to  denote  the  person  with  certaintv ;  the  direction 
to  whose  account  to  place  it  was  for  the  use  of  the  drawee  only.''^ 
Judgment  for  the  plaintiff.  One  who  covenants  for  himself  his  heirs^ 
&c.  under  his  own  hand  and  seal^  for  the  act  of  another,  shall  be 

Sersonally  bound  by  his  covenant,  though  he  describe  himself  in  the 
eed  as  convenanting  for  and  on  the  part  and  behalf  o(  such  other 
person  (d).  Where  the  defendant,  in  the  absence  of  his  brother, 
who  was  liable  to  give  the  plaintiff  a  bill  for  goods  supplied,  signed 
it  in  his  own  name ;  it  was  holden,  that  he  was  personally  liable, 
the  debt  of  a  third  person  being  a  sufficient  consideration  for  which 
a  third  person  may  bind  himself  by  bill,  and  the  consideration  need 
not  be  such  as  would  enable  the  plaintiff  to  sue  on  a  special  con- 
tract (e).  But  where  A.  entered  into  and  signed  an  agreement  as 
agent  of  B.,  and  B.  shortly  afterwards  signed  it  with  the  words  "  I 
hereby  sanction  this  agreement,  and  approve  of  A.'s  having  signed 
it  on  my  behalf;"  it  was  holden,  that  A.  was  not  personally 
liable  (/).  An  agent  to  a  country  bank,  to  whom  the  plamtiff  sent 
a  sum  of  money  in  order  to  procure  a  bill  upon  London,  drew  in 

(d)  Apphfon^.  BinkM,  5  East,  148.  (/)  S^rittU  ▼.   Lnrnd^r,  2  Brad.   & 

(ff)  Sowerbp  ▼.  Butcher,  2  Cr.  &  M.       Biogh.  452. 
368. 
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his  own  name,  for  the  amount  upon  the  firm  in  London,  the  two 
firms  beinff  the  same :  it  was  holden  (g),  that  the  agent  was  liable  as 
drawer^  although  phiintiff  knew  that  he  was  agent,  and  supposed 
that  the  bill  was  drawn  by  him  as  such,  and  on  account  of  the 
country  bank,  to  which  the  agent  paid  over  the  money.  A  power 
of  attorney  (A),  anthormng  an  agent  to  demand,  sue  for,  recover, 
and  receive,  by  all  lawful  ways  and  means  whatsoever,  all  monies, 
debts,  dues,  whatsoever,  ana  to  sive  sufficient  discharges,  does  not 
autiiorize  hhn  to  indorse  bills  for  his  principal. 

Partners. — By  the  custom  of  England  (i),  where  there  are  joint 
traders,  and  one  of  them  accepts  a  oill  drawn  on  them  for  himself 
and  partner^  such  acceptance  binds  all  the  partners,  if  it  concerns 
the  trade ;  otherwise,  if  it  concerns  the  acceptor  only,  in  a  separate 
and  distinct  interest.  If  a  bill  of  exchange  is  drawn  upon  a  firm, 
and  one  of  the  partners  accept  it  in  his  own  name,  this  acceptance 
binds  the  partnership  (A).  So  if  A.,  B.  and  C.  are  in  partnership, 
and  A.  draws  a  promissory  note,  by  which  he  promises  individually 
k>  pay  the  money,  and  which  he  signs  with  his  own  name  only,  but 
prefixing  to  his  simature  ^^for  A.^  B.  and  C,*^  this  binds  the  whole 
partnerdiip  (Z).  Where  there  are  several  partners,  it  is  competent 
to  either  of  them,  by  his  indorsement,  in  the  name  of  the  firm,  to 
pass  their  interest  in  the  bill  (m) ;  and  such  indorsement  made  by 
one  partner  for  the  satisfaction  of  his  separate  debt,  cannot  be 
questioned  in  an  action  by  the  indorsee  against  the  acceptor,  without 
snowine  that  the  indorsement  was  at  the  time  unknown  to  or  un- 
authorized by  the  other  partner  (n).  But  if  a  creditor  of  one  of  the 
partners  collude  with  him  to  take  securitv  for  his  individual  debt, 
out  of  the  partnership  funds,  knowing  at  the  time  that  it  is  without 
the  consent  of  the  other  partners,  it  is  firaudulent  and  void ;  but  if 
it  be  taken  bon&fide  without  such  knowledge  at  the  time,  no  sub- 
sequently acquired  knowledge  of  the  misconduct  of  the  partner,  in 
giving  such  security,  can  disaffirm  the  act.  If  a  bill  is  sent  into 
circulation  after  the  dissolution  of  a  partnership  (o),  all  the  partners 
must  join  in  the  indorsement,  and  one  by  putting  the  partnership 
name  thereon  cannot  bind  the  rest ;  for  the  moment  the  partnership 
ceases,  the  partners  become  distinct  persons ;  from  that  time  they 
are  tenants  in  common  of  the  partnersnip  property  undisposed  of.  In 
like  manner,  after  a  secret  act  of  bankruptcy  committed  by  one  of 


(f )  LeadbUtir  ▼.  Farrow,  5  M.  &  S.  403. 

345.  (m)  Swan  ▼.  8i§ele,  7  East,  210 ;  reoof  • 

(A)  Murray  y.  J^e  Bast  India  Com-  nised  in  Vers  t.  AMkiy,  10  B.  &  C.  296; 

jNmy,  5  B.   &  A.   204 ;   reoogniied  in  Arden  ▼.  Sharps  and  another,  2  Esp.  N. 

Ooidaiana  t.  Tbvey,  6  Bingh.  N.  C.  101.  P.  C.  524 ;   fVeik  ▼.  Maitemum,  2  £q>. 

See  Atiwood  v.  Mmmingt,  7  B.  &  C.  N.  P.  C.  731. 

278  i  1  M.  &  Ry.  66.  («)  BidUyy,  Taylor,  13  East,  175. 

i)  Pinknty  ▼.  HdU,  Salk.  126.  (o)  Abel  t.  Suitm,  3  Eip.  N.  P.  C. 

k)  Maton  v.  Rmm&ey,  1  Cempb.  384.  108,  Kenyan,  C.  J. 


[/)  Lord  Oaheay  y.  Matthew,  1  Campb. 
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two  partners  (p),  the  other  cannot,  by  an  indorsement  in  the  name 
of  the  firm,  transfer  the  property  in  a  bill  which  belonged  to  the 
firm  before  the  bankruptcy ;  for  the  partnership  having  ceased  to 
exist,  the  solvent  partner  is  to  be  considered  as  tenant  in  common 
with  the  assignees  of  the  bankrupt  partner,  and  the  property  in  the 
biU  can  only  be  transferred  by  their  respective  indorsements.  Indorsee 
V.  defendant  as  one  of  the  drawers  or  a  bill  of  exchange,  the  other 
drawers  bavins  become  bankrupts.  The  bill  was  drawn  in  the  firm 
of  *'  James  Kmg  &  Co.*^  under  which  firm  the  defendant  and  his 
partners  had  traded.  It  appeared  that  there  were  other  partner- 
ships carried  on  under  the  same  firm,  in  which  the  other  drawers 
were  concerned,  but  in  which  the  defendant  had  no  share.  The 
defendant  offered  to  show  that  this  bill  was  not  drawn  on  account 
of  the  partnership  in  which  he  was  concerned,  but  on  account  of  one 
of  the  others,  and  that  he  knew  nothing  of  it.  Lord  Kenyan^  C.  J., 
was  of  opinion  that  the  defendant  was  nevertheless  liable :  he  had 
traded  with  the  other  persons  under  that  firm ;  any  persons  taking 
bills  under  it,  though  without  his  knowledge,  had  a  right  to  look  t9 
him  for  payment  (^.' 

Spiritual  Person. — To  assumpsit  by  the  indorsee  against  the 
indorser  of  a  bill  of  exchange,  the  defendant  pleaded,  that  the  biU 
was  made  and  indorsed  after  the  passine  of  me  stat.  57  Geo.  III. 
c.  99,  which  restrains  spiritual  persons  m>m  being  occupied  in  any 
trade  or  dealing ;  that  the  plainti£k  were  a  banking  company,  (the 
Northern  and  Central  Bank  of  England,)  of  which  certain  spiritual 
persons,  holding  benefices,  were  partners ;  that  the  trade  of  a  banker 
was  carried  on  by  the  said  partnership  for  the  profit  of  those  spiritual 
persons,  as  well  as  others,  contrary  to  the  form  of  the  statute  ;  it 
was  holden  (r),  on  demurrer,  that  the  trade  of  a  banker  was  within 
the  meaning  of  the  statute,  and  consequently  that  the  plea  was  good. 
The  inconvenience  likely  to  arise  from  this  decision  inducea  the 
legislature  to  interpose ;  and  by  stat.  I  &  2  Vict.  c.  10  r20th  Feb. 
18S7]  certain  contracts,  by  banking  firms,  were  made  vahd,  in  cases 
of  associations  or  corporations  then  formed,  or  which  might  be 
formed  before  the  end  of  the  next  session  of  parliament,  although 
any  spiritual  person  might  be  partner. 

(p)  RamiboUom  ▼.  LeufU^  1  Campb.      80. 
279.  (r)  Hall  ▼.  Prtmklin,  3  M.  &  W.  259. 

{q)  Baker  r,  Charlton,  Peake'iN.P.C. 
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IIL    Of  the  Requisites  in  a  Bill  of  Exchange^  and  herein  of 
the  Stamp,p.  311 ;  Date,  p.  316 ;  Alteration  of  Bill,  p.317 ; 
Of  the  Person  to  whom  the  Bill  is  made  Payable,  p.  319  ; 
Words,  ^^or  Order  "p.  320 ;  Consideration, p.  320;  Gaming, 
p.  321;  Usury,  p.  S22. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning  this 
instrument,  (although  to  constitute  a  bill  of  exchange  there  is  not 
any  precise  form  required  (s),)  a  foreign  and  inland  bill  of  exchange 
are  subjoined  in  the  proper  form : — 

Foreign  Bill. 
London,  1st  January,  1841. 

Exchange  for  10,000  Livres  Toumoises. 

At  two  usances  (or  "  at  sight,''  or  " — ^afler  date'') 
pay  this  mv  first  biU  of  exchange  (second  and  third  of  the  same 
tenor  and  date  not  paid,)  to  Messrs.  or  order, 

('*  or  bearer,")  ten  thousand  Livres  Tournoises,  value  received  of 
them,  and  place  the  same  to  account  as  per  advice  from 

JAMES  OATLAND. 
To  Mr.  in  Paris, 

payable  at 


jeioo 


Inland  BUI. 


London,  1st  January,  1841. 


At  sight  (or  '^  on  demand,"  ^^  at  days 

after  sight,"  "  at  after  date,")  pay  to  Mr. 

or  order  ('*or  bearer'*)  one  hundred  pounds  for  value  received. 

SAMUEL  SKINNER. 
To  Mr.  merchant  in 


I 


Bristol,  payable  at 

(f)  Per  Cwr.  Lord  Rajm.  1397. 
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An  instrument  which  appears  on  common  observation  to  be  a  bill 
of  exchange  may  be  treated  as  such  (^),  although  words  be  introduced 
into  it  for  the  purpose  of  deception,  which  might  make  it  a  promis- 
sory note.  With  respect  to  these  bills  of  exchange,  the  following 
rules  must  be  observed : — A  bill  of  exchange  must  not  purport  to 
be  payable  out  of  a  particular  iund,  which  may  or  may  not  be  pro- 
ductive (u),  or  upon  an  event  which  may  not  nappen ;  for  it  would 
perplex  the  commercial  transactions  of  mankind,  if  paper  seciudties 
were  issued  into  the  world  encumbered  v^th  conditions  and  con- 
tmgencies,  and  if  the  persons  to  whom  they  were  offered  in  negoci- 
ation  were  obliged  to  inquire  at  what  time  these  uncertain  events 
would  probably  be  reduced  to  a  certainty.  The  following  cases  will 
illustrate  this  position : — ^An  action  was  brought  by  payee  against 
drawer  of  a  written  instrument  in  these  words  (x)  :— 


^^  Seven  weeks  after  the  date  pay  A.'B,  £        out  of  W.  Stetcard^s 
money  as  soon  as  you  receive  it" 


It  was  objected,  ^^  that  it  was  payable  out  of  a  supposed  fund  at 
a  future  time,  which  was  uncertain,  and  might  or  might  not  happen.'' 
The  court  gave  judgment  for  the  defendant ;  and  J)e  Orey,  C.  J., 
said,  that  the  instrument  or  vnriting  which  constituted  a  good  Inll 
of  exchange,  according  to  the  law  and  custom  of  merchants,  was 
not  confined  to  any  certain  form  of  words,  yet  it  must  have  some 
essential  qualities,  without  which  it  was  not  a  bill  of  exchange ;  it  must 
cony  with  it  a  personal  and  certain  credit  given  to  the  drawer,  not 
oonnned  to  credit  upon  any  thing  or  fund;  that  the  payee  or  in- 
dorsee took  it  upon  no  particular  event  or  contingency,  except  the 
failure  of  the  general  credit  of  the  person  drawing  or  negociating 
the  same.  So  where  the  instrument  declared  on  was,  *'  Pay  A.  B. 
one  month  after  date  £  on  account  of  the  freight  of  the  Veale 

Galley.^  It  was  objected,  that  it  was  an  order  upon  a  particular 
fund,  and  on  this  ground,  Lee^  C.  J.,  ruled  it  not  to  be  a  bill  of 
exchange.  Banbury  v.  Lisset,  Str.  1212.  So  where  a  bill  was 
drawn  by  an  officer  upon  his  agent,  requesting  him  to  pay  out  of  his 
growing  subsistence j  it  was  holden  (y)  not  to  be  good  because  the 
fund  was  uncertain.     So  a  request  to  J.  S.  to  pay  £  out  of 

the  monies  in  J.  S.'s  hands  (z),  belonging  to  Uie  proprietors  of  the 
Devonshire  mines,  was  holden  not  to  be  a  bill  of  exchange,  because 
it  was  uncertain  whether  the  fund  would  be  sufficient  to  pay 
it.    So  an  order  to  pay  money  out  of  the  fifth  payment,  men 

(0  AUan  ▼.  Uatpwn,  4  Campb.   115,  316;  Fort.  281,  5.  C;  MS.  Seijt.  HiU, 

Gibbs,  C.J,  vol.  32,  p.  1. 

(tt)  /«i>iMyT.^ffr/«,  Lord  Raym.  1361;  (z)  Jenmy  ▼.  Herle^  B.  R.on  error 

SteventY.  Hill,  5  £sp.  N.  P.  C.  247.  from  C.  B.  Str.  591,  and  more  faUy  re- 

(«)  J>awke§  and  another  ▼.  Lord  Ih  ported  in  8  Mod.  265  ;  LordRaym.  1361, 

Loraine,  3  Wils.  207 ;  2  Bl.  R.  782,  S.  C.  and  11  Mod.  384,  Leach's  edit. 

(y)  Jonelyn  y.  Lacier,  10  Mod.  294, 
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it  should  become  due,  and  it  should  be  allowed  by  the  drawer  (a). 
The  same  principle  was  recognized  in  the  following  case,  although 
the  instrument  was  holden  to  be  a  good  bill  of  exchange.  J.  8., 
on  the  25th  of  May,  1724,  drew  a  bill  on  (6)  J.  N.,  and  directed 
him,  one  month  after  date  to  pay  A.  B.  or  order  £  as  his 

quarter's  half-pay,  from  24th  June,  1724,  to  25th  September  fol-  0 

lowing.  The  court  were  of  opinion  that  this  was  a  good  bill  of 
exchimge,  for  it  was  not  payable  on  a  contingency  nor  out  of  a  par- 
ticular fund,  and  was  made  payable  at  all  events ;  and  was  diawn 
upon  the  general  credit  of  the  drawer,  not  out  of  the  half-pay;  for 
it  was  payable  as  soon  as  the  quarter  began  for  the  half-pay  men- 
tioned in  the  bill,  which  was  not  to  be  due  till  three  months  after : 
the  mention  of  the  half-pay  was  only  by  way  of  direction  to  the 
drawee,  how  he  should  reimburse  himself* 

Of  the  Stamp. — ^A  bill  of  exchange  cannot  be  given  in  evi- 
dence (c),  nor  is  it  in  any  manner  available,  unless  it  be  duly 
stamped,  that  is,  not  only  with  a  stamp  of  the  proper  value,  but 
also  with  a  stamp  of  a  proper  denomination,  or  the  peculiar  stamp 
appropriated  to  this  species  of  instrument  by  the  legislature.  The 
enactment  of  stat.  81  Gho.  III.  c.  25,  s.  19,  that  no  bill,  drafts  or 
order,  &c.  shall  be  given  in  evidence,  or  available  in  law,  unless  the 
paper  is  lawfully  stamped,  is  incorporated  in  stat.  55  Geo.  III.  c.  184, 
8. 8  (d). 

Notice  of  dishonour  of  a  bill  not  drawn  on  a  proper  stamp  is  not 
necessary  (e),  for  it  is  worth  nothing. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is  at  this 
time  (1841)  regulated  by  stat.  55  Geo.  III.  c.  184,  as  follows : — 

Inland  bill  of  exchange,  draft,  or  order,  to  the  bearer, 
or  to  order,  either  on  demand  or  otherwise,  not  ex- 
ceeding two  months  after  date,  or  sixty  days  after 
sights  of  any  sum  of  money  (1) : 


Amounting  to  40^.  and  not  exceeding  6L  5s. 

Exceeding  51,  5s 201. 

Exceeding  2(M.       ....        30/. 
Exceeding  30/.  ....     50/. 

(a)  Hagdoek  y.  Lj^h,  on  demurrer  to      edit. 

declaration,  Lord  Raym.  1563.  (c)  1  Bos.  &  Pol.  N.  R.  30. 

(b)  Maekleod  ▼.   Snee,    Lord  Raym.  (d)  Field  r.  Woodt,  7A.  &E.  114. 
1481 ;  Str.  762,  and  11  Mod.  400,  Leaeh's  \e)  Cundy  y.  MarrioU,  1  B.  &  Ad.  696. 


(1)  A  bill  payable  to  A.  B.  or  order  on  demand  is  not  a  bill  payable  to 
bearer  on  demand,  and  therefore  is  within  the  second  class  of  the  schedule 
requiring  the  lower  stamp.  Exp.  Robinson ^  1  D.  &  Ch.  275,  question- 
ing the  authority  of  Keates  v.  Whieldon,  8  B.  &  C.  7. 
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Exceeding  50/.  and   not  exceeding  100/. 

Exceeding  100/ 200/. 

Exceeding  200/.     ....      300/. 

Exceeding  800/ 500/. 

Exceeding  500/.  ....  1000/. 
Exceeding  1000/.  2000/. 
Exceeding  2000/.  ....  8000/. 
Exceeding  3000/ 

Inland  bill  of  exchange,  draft,  or  order,  for  the  pay- 
ment to  the  bearer  or  to  order,  at  any  time  exceed- 
ing two  months  after  date,  or  sixty  days  after  sight, 
of  any  smn  of  money :  ^ 

Amounting  to  40^.  and  not  exceeding  5/.  5«.  0 

Exceeding  5/.  5«.  .         .        .        20/.  0 

Exceeding  20/.  ....   80/.  0 

Exceeding  30/.        ....        50/.  0 

Exceeding  50/.  .         .         .  100/.  0 

Exceeding  100/.      ....      200/.  0 

Exceeding  200/.  .         .         .  300/.  0 

Exceeding  300/ 500/.  0 

Exceeding  500/.  .         .        1000/.  0 

Exceedmg  1000/.     .  2000/.  0 

Exceeding  2000/ 3000/.  1 

Exceeding  3000/ 1 


Duty. 

£ 

s. 

d. 
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Inland  bill,  draft,  or  order,  for  the  payment  of  any  sum 
of  money,  though  not  made  payable  to  the  bearer  or 
to  order,  if  the  same  shall  be  delivered  to  the  payee, 
or  some  person  on  his  or  her  behalf. 


The  tame  da> 
ty  aaonabill 
of  ezchengs 
for  the  like 
sam  payable 
to  barer  or 
order. 

Inland  bill,  draft,  or  order,  for  the  payment  of  any  sumrTheaamedn- 
of  money,  weekly,  monthly,  or  at  any  other  stated!  ty  as  on  a  bill 
periods,  if  made  payable  to  the  bearer  or  to  order,  or  I  P^y*^*  t** 
if  delivered  to  the  payee  or  some  person  on  his  or  her<  oMw!^on 
behalf,  where  the  total  amount  of  the  money  thereby  1  demand,  fbr 
made  payable  shall  be  specified  therein,  or  can  bef  •■«'»  equal 
ascertained  therefrom.  KX^^u 


And  where  the  total  amount  of  the  money  thereby 
made  payable  shall  be  indefinite. 

And  the  following  instruments  shall  be  deemed  and 
taken  to  be  inland  bills,  drafts,  or  orders,  for  the 
parent  of  money,  within  the  intent  and  meaning  of 
this  schedule,  viz. 


The  same  du- 
ty as  on  abUl 
on  demand 
for  the  sum 
therein  ex- 
pressed only. 
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AU  drafts  or  orders  for  the  payment  of  any  sum  of 
money,  by  a  bill  or  promissory  note,  or  for  the  deli- 
very of  any  such  bill  or  note  in  payment  or  satisfac- 
tion of  any  sum  of  money;  where  such  drafts  or 
orders  shall  require  the  payment  or  delivery  to  be 
made  to  the  bearer,  or  to  order,  or  shall  be  delivered 
to  the  payee,  or  some  person  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers,  or 
other  person  or  persons  for  money  received,  which 
shall  entitle,  or  be  intended  to  entitle,  the  person  or 
persons  paying  the  money,  or  the  bearer  of  such  re- 
ceipts, to  receive  the  like  sum  from  any  third  person 
or  persons. 

And  all  bills,  drafts,  or  orders,  for  the  payment  of 
any  sum  of  money  out  of  anv  particular  fund  which 
may  or  may  not  (/)  be  available,  or  upon  any  con- 
dition or  contingency  which  may  or  may  not  be  per- 
formed or  happen,  if  the  same  shall  be  made  payable 
to  the  bearer,  or  to  order,  or  if  the  same  shdil  be 
delivered  to  the  payee,  or  some  person  on  his  or  her 
behalf. 

A  bill  drawn  payable  to  the  order  of  the  drawer  in 
London,  (where  drawn,)  upon  a  foreign  merchant 
abroad  ana  accepted  by  him  payable  in  London,  re- 
quires a  stamp  as  an  inland  bill  (g). 

/  Hie  same  dv- 

Foreign  bill  of  exchange,  (or  biD  of   exchange  %fy"J'»»» 
drawn  in,  but  payable  out  of.  Great  Britain,)  if  drawn<  {J^  ^^^  ®' 
singly  and  not  in  a  set.  M  amount  and 

V  tenor. 

Foreign  bills  of  exchange,  drawn  in  sets,  according  to 
the  custom  of  merchants,  for  every  bill  of  each  set, 

where  the  sum  made  payable  thereby  shall  not  ex-  £    s.  d. 

ceed 100/.  0     16 

Exceeding    100/.  and  not  exceeding        .         .    200/.  0    3    0 

Exceeding    200/ 500/.  0    4    0 

Exceeding    500/. 1000/.  0     5     0 

Exceeding  1000/. 2000/.  0    7     6 

Exceeding  2000/. 3000/.  0  10    0 

Exceeding  3000/.                0  15    0 


Exemptions  from  the  preceding  and  all  other  Stamp  Duties. 

All  bills  of  exchange,  or  bank  post  bills,  issued  by  the  governor 
and  company  of  the  Bank  of  England.    All  bills,  orders,  remittance 

(/)  See  Firbtmk  v.  Beli,  1  B.  &  A.  36.      (ff)  Amner  t.  Clark,  2  Cr.  M.  &  R.  468. 


314  BILLS  OF  EXCHANQE. 

• 

bills,  and  remittanee  certificates,  drawn  by  commissioned  officers, 
masters  and  smrgeons  in  the  navy,  or  by  any  commiiteioner  of  the 
navy,  under  the  act  of  the  thirty-fifth  year  of  his  late  Majesty's 
reign,  for  tiie  more  expeditious  payment  of  the  wages  and  pay  of 
certain  officers  belonging  to  the  navy.  All  bills  drawn  pursuant  to 
any  former  act  of  parliament  by  the  commissioners  of  tne  navy,  or 
b^  the  commissioners  for  victualling  the  navy,  or  by  the  conmii»- 
sioners  for.  managing  the  transport  service,  and  for  taking  care  of 
sick  and  wounded  seamen,  upon,  and  payable  by,  the  treasurer  of 
the  navy.  All  drafts  or  orders  for  the  payment  of  any  sum  of 
money  to  the  bearer  on  demand,  and  drawn  upon  any  banker,  or 
any  person  acting  as  a  banker,  who  shall  reside,  or  transact  the 
business  of  a  banker,  within  fifteen  miles  (A)  of  the  place  where  such 
drafts  or  orders  shall  be  issued,  provided  such  place  shall  be  speci- 
fied in  such  drafts  or  orders ;  and  provided  the  same  shall  bear  date 
on  or  before  the  day  on  which  the  same  shall  be  issued ;  and  pro- 
vided the  same  do  not  direct  the  payment  to  be  made  by  bills  or 
promissory  notes. 

The  stamp  duty  is  imposed  upon  the  eiUm  actually  due  at  the 
time  of  taking  the  security,  and  not  upon  what  may  become  due  in 
future  for  the  use  of  the  money.     Hence  a  promissory  note  for  the 

Syment  of  30/.  at  three  months  after  date,  with  interest  ft^m  the 
te,  requires  (t)  a  stamp  applicable  to  a  note  not  exceeding  SOL  So 
where  a  note  reserves  interest  from  a  day  prior  to  the  date,  a  stamp 
applicable  to  the  principal  (A)  sum  is  sufficient.  The  legislature 
having  in  contemplation  the  mistakes  which  might  arise  in  the  use 
of  stamps  of  an  unproper  denomination,  has,  by  stat.  37  Geo.  III. 
o.  136,  made  provision  for  those  mistakes ;  for,  by  the  fiflii  sec- 
tion of  that  statute,  it  is  enacted,  that  bills  and  notes  made  a&er 
the  passing  this  act,  and  liable  to  a  stamp  duty  by  stat,  31  Geo.  III. 
c.  25,  if  stamped  with  a  stamp  of  a  difierent  denomination  than  is 
required  by  the  last-mentioned  act,  may,  if  the  same  be  of  equal 
or  superior  value  to  the  stamp  required,  be  stamped  by  the  commis- 
sioners on  payment  of  the.  duty  and  penalty ;  that  is,  by  sect. 
6th  of  the  37  Geo.  III.  c.  136,  the  penalty  of  forty  shillings,  if  the 
bill  or  note  is  produced  to  the  conmiissioners,  hef&re  it  is  payable, 
and  ten  pounds,  if  so  produced  after  it  is  payable.  Since  this 
statute  of  37  Geo.  III.  it  has  been  determined  (/)  that  a  promissoiy 
note,  drawn  before  the  37  Geo.  III.  c.  136,  upon  a  receipt  stamp 
of  equal  value  with  that  required  for  a  promissory  note,  is  not 
available  in  law.  The  act  of  37  Geo.  III.  c.  136,  is  a  clear  legisla- 
tive declaration,  that  it  is  not  sufficient,  that  a  certain  sum  of 
money  be  paid  on  the  instruments  which  are  the  subjects  of  taza- 
tion,  but  the  stamp  used  must  be  of  the  proper  denomination. 
Per  Sir  J.  Mansfield^  C.  J.,  ddivering  the  opimon  of  the  court  in 


(A)  See  Stat.  9  Geo.  IV.  e.  49,  s.  15.  (0  Chomhtrtam  y.  Porttr,  \  Bof .  &  Pal. 

(0  Pni€99inff  ▼.  In^,  4  B.  &  A.  204.  N.  R.  30. 

(k)  WM  ▼.  Noott,  4  Tjrw.  72«. 
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Chamberlain  v.  Porter,  1  Bos.  &  Pul.  N.  B.  88.  By  stat.  31  Geo. 
III.  c.  25,  B.  19,  bills  and  notes  were  forbidden  to  be  Biamped  after 
they  were  made.  This  provision  is  still  in  force.  Stat.  35  Geo.  III. 
c*  63,  s.  14,  contains  a  similar  proyision  as  to  marine  aasuranoes. 

By  Stat.  43  Geo.  III.  c.  127,  s.  6,  it  is  enacted  that  every  in- 
strument (m),  matter,  or  thing,  althon^h  stamped  or  impressed 
with  any  stamp  of  mreater  value  than  the  stamp  required  oy  law, 
shall  be  valid  and  efiectual,  provided  such  stamp  shaU  be  of  the  de- 
nomination required  by  law  for  such  instrument,  &c. 

An  unstamped  bill,  or  one  improperly  stamped,  cannot  be  recul  to 
the  jury  (n)  as  evidence  of  the  contract,  or  any  part  of  it,  in  re- 
spect of  which  the  plaintiff  sues. 

Where  partners  resident  in  Ireland  signed  and  indorsed  a  copper- 
plate impression  of  a  bill  of  exchange,  leaving  blanks  for  the  date,  sum, 
time  when  payable,  and  name  of  the  drawee,  and  transmitted  it  to 
B.  in  Enghuid  for  his  use,  who  filled  up  the  blanks  and  nesociated 
it :  held,  that  this  was  to  be  considered  a  bill  of  exchange  oy  rela- 
tion from  the  time  of  the  signing  and  indorsing  in  Ireland,  and 
consequently  that  an  English  stamp  was  not  necessary  (o).  But  a 
bill  of  exchange  (p)  drawn  in  England  upon  a  person  abroad,  bat  ac^ 
cepted  by  him,  payable  in  Enffkmd,  is  an  inland  bill,  and  requires  a 
stamp  as  such.  Indorsee  of  a  bill  of  exchange,  against  the  ac- 
ceptor (g).  It  appeared  at  the  trial,'that  the  bul,  which  was  drawn 
on  a  proper  stamp,  was  originally  dated  on  the  2nd  of  September, 
1793,  payable  twenty^one  days  after  date ;  and,  while  it  continued 
in  the  hands  of  the  drawer,  it  was  altered  with  the  consent  of  the 
acceptor,  to  be  made  payable  ^i(y-one  days  after  date,  and  after* 
wards  with  the  like  consent  was  again  restored  to  twenty '-one  days 
after  date,  and  the  date  brought  forward  from  the  2nd  to  the  14th  of 
September.  This  last  alteration  was  made  on  the  30th  of  Septem- 
ber, the  bill  being  then  over  due  according  to  the  original  tenor  of 
it ;  after  these  futerations,  it  was  negociated,  and  came  into  the 
hands  of  plaintiff.  Lord  Kenyan^  C.  J.,  nonsuited  the  plaintiff; 
and,  on  a  motion  to  set  aside  the  nonsuit,  the  court  w^e  clearly 
of  opinion,  that  the  nonsuit  was  proper ;  for  that,  at  the  time 
when  the  last  alteration  was  made,  tne  iteration  of  the  biU,  as 
it  originally  stood,  was  quite  spent ;  that  it  was  a  new  and  dift* 
tinct  transaction  between  the  fMurties;  and  that  therefore  there 
ought  to  have  been  a  new  stamp.  The  plaintiff  declared  as  in- 
dorsee of  a  bill  of  exchange  against   the  acceptor  (r),  and  it 

(m)  See  Farr  v.  JPWce,  1  Eaet's  R.  55,  ttr,  10  B.  &  C.  456. 
and  Taylor  ▼.  Hague,  2  East's  R.  414.  (p)  Anmer  ▼.  Oark,  2  Cr.  M.  fie  R.  468 ; 

(n)  Jardine  ▼.  Payne,  IB.  8c  Ad.  663,  1  Gale,  191. 
in  effect  oremiling  Biekop  ▼.  Chambre,  1  M  Bowman  ▼.  Nichoi,  5  T.  R.  557. 

Danson  &  Lloyd,  83.  (r)  CardweU  v.  Martin,  9  East,  190. 

(o)  Snaith  v.  Mingay,  1  M.  &  S.  87,  re-  See  also  Bathe  t.  Taylor,  15  East,  412, 

cognised bj Parke,  J.,  Holdeworih  y. Hun-  S.  P. 
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speared  that  the  bill  in  question,  which  was  drawn  by  Giles  and 
Co.,  on  the  3rd  of  June,  1807,  payable  to  their  own  order,  and 
accepted  by  the  defendant  at  three  months^  date,  was  exchanged 
by  him  with  GUes  and  Co.,  for  their  acceptance  of  a  bill  drawn  by 
the  defendant  for  the  same  sum  at  eighty-five  days,  payable  to  his 
order,  the  object  being  that  Giles  and  Co.  should  put  the  defendant 
in  cash  before  his  acceptance  became  due.  On  the  23rd  of  Jime» 
before  Giles  and  Co.  or  the  defendant  had  passed  the  respective 
securities  to  any  other  person,  it  was  agreed  to  procrastinate  the 
pajonent  of  the  bills  by  post-dating  them  the  23d  of  June,  instead 
of  the  3rd.  The  court  were  of  opinion,  that  the  alteration  ren- 
dered a  new  stamp  necessary ;  observing,  that  the  delivery  of  the 
bill  by  the  drawer  to  the  acceptor,  and  the  re-deliveiy  of  it  for  a 
valuable  consideration,  such  as  the  exchange  of  acceptances,  has 
been  held  to  be^  since  Cowley  v.  Dunlop^  7  T.  R.  565,  a  nego- 
ciation  of  the  bill;  that  the  several  drawers  were  mutual  pur- 
chasers of  each  other's  acceptances;  and,  as  the  alteration  was 
made  while  the  bill  was  in  this  course  of  neeociation,  and  after 
it  had  continued  so  twenty  days,  (during  whicn  time  it  was  in  the 
power  of  the  drawer  and  payee  to  have  passed  it  to  any  third 
person,)  it  was  in  effect  drawing  a  new  bill.  So  where  a  promisr 
sory  note,  payable  by  the  defendant  to  the  plaintiff  or  order  («), 
was  originally  expressed  to  be  for  value  received^  but  the  day  after 
it  had  been  signed  and  delivered  by  defendant  to  plaintiff^  it  was  by 
consent  of  the  parties  altered,  by  the  addition  of  the  words  for  the 
Qoodwill  of  the  lecLse  and  trade  of  Mr.  F,  K,  deceased ;  it  was 
holden,  that  as  the  alteration  was  material,  as  well  because  it  was 
evidence  of  a  fact  which,  if  necessary  to  be  inquired  into,  must 
otherwise  have  been  proved  by  difierent  evidence,  as  also  because 
it  pointed  out  the  particular  consideration  for  the  note,  and  put 
the  holder  upon  inquiring,  whether  that  consideration  had  passed, 
and  as  such  alteration  was  made  after  the  note  had  issued,  a  new 
stamp  was  necessary.  An  alteration,  made  with  the  assent  of  the 
defendant,  the  acceptor,  and  before  the  bill  was  negociated,  has 
been  holden  (t)  not  to  be  a  re-issuing,  so  as  to  require  a  fresh 
stamp.  So  where,  after  issuing  of  a  joint  and  several  note,  the 
name  of  a  third  party  was  added,  with  consent  of  all  parties,  as  an 
additional  surety  (tc).  An  objection,  on  the  ground  of  the  in- 
sufficiency of  the  stamp,  cannot  be  taken  after  payment  of  money 
into  court  {x). 

Omission  of  Date, — Regularly,  every  bill  of  exchange  ought  to 
be  dated :  but  in  the  following  cases,  where  the  day  of  the  date 
was  omitted  in  the  declaration,  the  court  said  they  would  intend 
the  bill  to  bear  date  on  the  day  when  it  was  made.     A  date  is  not 

(«)  Kfiills,  Williams,  10  East,  431.  («)  Ckiiton,  v.  Simpton,  3  Nev.  &  P. 

(0  Leykarif  v.  AiH/ord,   12  Moore,       248  ;  8  A.  &  £.  136. 
281.  {jp)  Israel  v.  Benjamin,  3  Campb.  40. 
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of  the  substance  of  a  deed,  for  if  it  want  a  date,  or  have  a  false  or 
impossible  date,  as  the  30th  of  February,  yet  the  deed  is  good  (y). 
Case  on  a  foreign  biU  of  exchange  payable  at  double  usance  from 
the  date  (z)^  and  it  was  alleged  that  the  party  beyond  the  sea 
drew  the  bill  on  a  certain  day,  and  that  the  same  was  presented  to 
and  accepted  by  the  defendant.  Exception,  that  the  date  of  the 
bill  was  not  set  forth.  The  court  said,  that  they  would  intend  the 
bill  dated  at  the  time  of  drawing  it.  Judgment  for  plaintiff.  So 
where,  in  the  first  count  of  the  declaration,  it  was  stated  (a),  that 
the  defendant  heretofore,  to  wit,  on  the  15th  day  of  September, 
1800,  drew  a  bill  of  exchange,  bearing  date  the  day  and  year 
aforesaid,  payable  two  monuis  afier  date.  The  second  count 
stated,  that  the  defendant  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  drew  a  certain  bill  of  exchange,  payable  two  months 
after  date.  On  writ  of  error,  after  judgment  by  default,  it  was 
objected,  that  the  second  count  could  not  oe  sustained,  because  the 
date  of  the  bill  was  not  stated :  that  although,  in  De  la  Courtier 
v.  Bellamy^  the  court  held,  that  it  might  be  intended  that  the 
date  of  the  biU  was  the  day  of  the  drawing,  yet  there  the  day 
of  drawing  was  expressly  stated ;  whereas  in  this  case  it  was  to  be 
collected  only  from  words  of  reference  to  the  first  count,  in  which 
the  day  of  drawing  was  laid  under  a  ^'  to  wit.*'  But  the  court 
were  of  opinion,  that  this  case  was  not  distinguishable. from  J)e  la 
Courtier  v.  Bellamy^  and  that  they  might  well  intend  the  date 
to  have  been,  the  day  of  drawing  stated  in  the  first  count.  The 
defendant,  on  the  4th  May,  1810,  drew  a  bill  of  exchange,  which 
he  dated  on  the  11th  May,  1810,  payable  sixty-five  days  after 
date,  and  delivered  it  to  the  payee,  who,  after  indorsing  it  for  a 
valuable  consideration  to  the  plaintiff  on  the  fifth  of  May ^  died  on 
the  same  day.  It  was  holden,  that  the  plaintiff  was  entitled 
through  this  indorsement  to  recover  against  the  drawer  (b).  In 
the  case  of  a  bill  dated  on  a  Sunday  (c),  the  court,  in  the  absence 
of  evidence,  would  not  presume  the  acceptance  to  have  been 
written  on  that  day ;  and  even  if  it  had,  such  an  act  would  not 
be  an  act  of  ordinary  calling  within  stat.  29  Car.  II.  c.  7. 

Alteration  of  Bill, — A  bill  of  exchange  was  drawn  on  defendant 
on  the  26th  March,  1788,  payable  three  months  after  date  to 
J.  S.  and  accepted  by  defendant  (d).  After  acceptance,  and  while 
the  bill  remained  in  the  hands  of  J.  S.  the  payee,  the  date  of  the 
bill  was  altered  by  some  person  unknown,  from  the  26th  March, 


« 


)   Goddard'9  case,  2  Co.  5,  a.  (e)  Begbie  y.  Leviy  1  Cr.  &  J.  180. 

^z)  Dela  Cowrtier  v.  Bellamy ,  2  Show.  (fi  Master  andotken  y.  MUler,  4  T.  R. 

422.  320,   affirmed    on    error   in    Exchequer 

(a)  jEri^Ktfy.JVtfficA,  Exchequer  Cham-  Chamber,  2  H.  Bl.  141;  recogniied  in 

ber,  in  error,  3  Boa.  &  Pal.  173 ;  QiUt  Powel  y.  Dim//,  15  East,  32,  where  Le 

y.  BfwriM,  6  M.  &  S.  73,  S.  P.  on  de-  BlanCt  J.,  says,  "that  the  decision  in 

nnrrer.  Mtuier  y.   Miller  was  not  confined  to 

{b)  PMmore  y.  Norths  13  East,  617.  negociable  instruments." 
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1788,  to  the  2(Nih  March,  1788,  without  the  authority  or  privity 
of  defendant :  J.  S.  the  payee,  afterwards  indorsed  the  bill  so  altered 
to  the  plaintifi  for  a  valuable  consideration.  It  did  not  appear 
that  plainti&  knew  of  the  alteration  at  the  time  when  the  biU  was 
indorsed  to  them.  Payment  having  been  refused,  plaintifib  sned 
the  defendant  as  acceptor.  The  declaration  contained  two  special 
counts,  one  on  a  bill  dated  the  20th  March,  1788,  the  other  on  a 
bill  dated  the  26th  March,  1788,  and  the  money  counts.  Special 
verdict.  The  case  was  argued  twice  in  B.  R.,  after  which  the 
court  (BuUer,  J.,  dissentient,)  cave  judgment  for  defendant,  on  the 
ffround  that  the  alteration  of  the  instrument  had  avoided  it.  So 
if  the  word  ^^  date  "  be  inserted,  instead  of  the  word  '^  sight"  (e). 
So  where  a  bill  (f)  having  been  accepted  generally,  the  drawer, 
without  the  consent  of  ihe  acceptor,  added  the  words  '*'  payable  at 
Mr.  B.'s,  Chiswell  Street.^'  But  a  mere  correction  of  a  mistake* 
as  by  inserting  the  words  ^^  or  order,"  in  furtherance  of  the  inten- 
tion of  the  puiiies,  will  not  vitiate  the  bill  (9).  So  where  two 
Eersons  being  jointly  indebted  to  anoth^,  agreed  to  give  him  a 
ill  of  exchange,  to  be  drawn  by  one  of  the  debtors,  and  accepted 
by  the  other,  instead  of  which  they  sent  him  a  promissory  note, 
made  by  the  one  and  indorsed  by  the  other,  which  he  immediately 
returned  to  be  altered  into  a  bill  of  exchange,  which  was  done 
accordinglv :  it  was  holden,  that  such  alteration,  only  fulfilling  the 
terms  of  the  agreement,  might  be  considered  as  the  correction  of  a 
mistake,  and  did  not  render  a  new  stamp  necessary,  the  instrument 
never  having  been  negociated  as  a  promissory  note  (A),  So  if 
the  alteration  be  not  in  the  time  of  payment,  sum,  &c.  or  other 
material  part,  the  bill  will  not  be  afi^ted  by  it.  Hence,  writing 
on  the  biU  the  place  where  it  was  to  be  paid,  before  the  bill  was 
negociated,  at  the  request  of  the  payee,  nas  been  holden  not  to 
destroy  the  validity  of  the  bOl  (i).  Where  the  acceptor  had  made 
the  biU  payable  at  his  own  house,  and  some  time  after  delivery  to 
payee,  at  the  request  of  payee,  altered  the  place  of  payment  to  a 
banker's;  it  was  holden  (A)  to  biB  immaterial.  But  an  alteration 
of  a  general  acceptance,  by  the  addition  of  a  place  of  payment, 
discharges  (Q,  the  acceptor,  if  made  without  his  privity.  Thus,  in 
an  action  by  indorsee  against  acceptor  of  a  bill,  (not  stated  to  l>e 


(tf)  Lonff  ▼.  Moore,  Ken^fon,  C.  J., 

3  Eip.  N.  P.  G.  155. 

(/)  Cowie   and  another  v.    HaUall, 

4  B.  &  A.   197.     See  aUo  Deehrow  y. 
Weatkerley,  6  C.  &  P.  758. 

(g)  Kerehaw  v.    Cos,  Le  JBUme,  J., 
3  Esp.  N.  P.  C.  246 ;  Brutt  v.  Pieard, 

I  Ry.  &  Moo.  37 ;  Byrom  ▼.  Thtnnpeoin^ 

II  A.  &  £.  31 ;  3  P.  &  D.  71,  S.  P. 

(A)  Webber  v.  Maddocke,  3  Campb.  1. 
See  CoU  ▼.  Parkin,  12  East,  471. 

(t)  Trtqtp  ▼.  Spearman,  Kenjfon,  C.  J., 


3  Esp.  N.  P.  C.  57;  Jaeobe  ▼.  Sari, 
2  Stark.  N.  P.  C.  45;  Lord  Bllenbo- 
rough,  C.  J.,  6  M.  &  S.  142,  S.  P.; 
Sievene  v.  Uoyd,  1  M.  &  Malk.  292. 

(k)  Walter  v.  Cubleg,  2  Cr.  &  M.  151  ; 

4  Tyrw.  87. 

(/)  JDeebrowe  v.  Wetherby,  1  M.  & 
Rob.  438,  Tindal,  C.  J.;  Taylor  v. 
Moeeley,  l4fndhurat,  C.  B.,  1  M.  &  Rob. 
439,  n.,  S.  P.,  recogiuang  Maemtoih  ▼• 
Haydon,  Ry.  &  Moo.  N.  P.  C.  362, 
Abbott,  C.  J. 
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payable  at  any  partioular  place,)  it  is  a  ffood  defence,  under  a  plea 
that  the  defenaant  did  not  accept  the  bill  declared  on,  that  i^r 
he  had  accepted  it  generally,  it  was  altered  without  his  know- 
ledge, by  the  addition  of  a  memorandum  making  it  payable  at  a 
ba]ucer^s(m).  Three  persons  joined  as  drawer,  acceptor,  and  first 
indorser,  in  making  an  acconunodation  bill ;  and  it  was  afterwards 
issued  for  value  to  J.  S.  Previously  to  its  being  issued,  its  date 
had  been  altered :  it  was  holden,  that  the  acceptor,  having  assented 
to  the  alteration  when  he  was  informed  of  it,  it  was  no  answer 
to  an  action  on  the  bill  against  him,  that  the  bill  had  been  so 
altered  without  the  consent  of  the  drawer  and  first  indorser, 
and  that  a  fresh  stamp  was  not  necessary  in  consequence  of  such 
alteration,  the  bill  having  been  altered  before  it  was  issued  in 
point  of  law.  An  accommodation  bill  is  not  issued  until  it  is  in 
tiie  hands  of  some  person  who  is  entitled  to  treat  it  as  a  security 
available  in  law  (n).  But  in  all  these  cases  it  lies  on  the  plaintiff 
to  show  that  the  alteration  was  made  previous  to  the  note  being 
issued  (o) ;  and  where  an  alteration  appears  upon  the^  face  of 
a  bill,  the  party  producing  it  must  show  that  the  alteration  was 
made  with  consent  of  parties,  or  before  issuing  the  biU  (p). 
If,  upon  a  bill  being  presented  for  acceptance,  the  drawee 
alters  it  as  to  the  time  of  payment,  and  accepts  it  so  altered; 
although  the  drawer  and  indorser  are  thereby  discharged ;  yet  if 
the  holder  acquiesces  in  such  alteration  and  acceptance,  the  bill 
will  be  good  as  between  the  holder  and  acceptor  (q).  But  if,  after 
a  bill  has  been  drawn  and  indorsed,  and  before  it  is  accepted,  the 
drawee  alter  it  by  postponing  the  time  of  payment,  it  renders  the 
bill  void  (r).  So  where  a  bOl  was  delivered  by  the  drawee  to  the 
payee,  and  afterwards  its  date  was  altered  by  an  agreement  be- 
tween the  payee  and  drawee  before  acceptance,  in  an  action  by  payee 
against  acceptor,  it  was  holden  void  (s)  under  the  stamp  laws,  for 
it  was  negociated  when  delivered  by  Uie  drawee  to  payee.  But 
where  drawer  sued  acceptor  upon  a  bill  and  failed,  in  consequence 
of  having  altered  the  bill  in  a  material  part,  he  may  still  recov^  on 
the  counts  on  the  original  consideration  (t),  A  cancellation  by  a 
third  person,  through  mistake,  of  an  acceptance,  will  not  avoid  the 
bin  (tt). 

Of  the  Person  to  whom  the  BiU  is  made  Pa^a£b.-^Begularly  a 

(m)  Cabftrt  v.  Baker,  4  Mee.  &  WeU.  375. 

417.  (y)  Paion  v.  Winier,  1  Taant.  420. 

(n)  D9WM9  V.  Biehardion,  5  B.  &  A.  (r)  Outhwaite  v.  LmUUy,  4  Campb. 

«74.  179. 

(o)  Johnmm  y.  Duke  of  Marlborough,  («)  Waltonr.  ffastimgi,  4  Campb.  223. 

2  Stark.  313.  {t)  AtHmon  ▼.  Hawdon,  2  A.  &  E. 

(p)   Per  Beet,  C.  J.,  in  Henrnan  v.  628. 

,  5  Biugh.  184  ;  see  also  Biehop  (u)  Baper  v.   Berkbeck,  15  East,  17. 


t.  Ckamkre,  1  M.  &  Malk.  116 ;  Knight      See  NwM  ▼.  Boeei,  2  B.  &  Ad.  757. 
y.  CletmmUe,  8  A.  &  E.  215  ;  3  Ney.  &  P. 
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bill  of  excbange  ought  to  be  made  payable  to  a  real  person ;  but  if 
it  be  drawn  payable  to  a  fictitious  payee  or  order,  and  indorsed  in 
his  name,  by  concert  between  the  drawer  and  accepter^  it  will  be 
considered  as  a  bill  payable  to  bearer,  and  may  be  declared  on  as 
such  in  an  action  by  an  innocent  indorsee  lor  a  valuable  con- 
sideration against  the  drawer.  CoUis  and  others  v.  JEmeit,  1  H. 
Bl.  31S ;  or  against  the  acceptor.  Oibson  and  another  v.  Minet 
and  another^  1  H.  Bl.  569.  But  see  contr.  the  opinions  of  Eyre^ 
C.  J.,  and  Heath,  J.,  1  H.  Bl.  p.  598,  625,  with  whom  Ix>rd 
ThurloWy  Ch.,  concurred.  But  if  the  circumstance  of  the  payee 
beinff  a  fictitious  person  is  unknown  to  the  acceptor  (v),  he  cannot 
be  declared  against  on  the  bill,  either  as  a  bill  payable  to  bearer, 
or  to  the  order  of  the  drawer.  Where  the  drawer  subscribed 
himself  as  Thomas  Wilson,  when  his  name  was  Thomas  Wibon 
Richardson ;  it  was  holden  (tr),  that  he  was  not  to  be  esteemed  to 
have  committed  a  forgery,  uidess  it  were  proved  that  the  omission 
of  his  surname  was  for  purposes  of  fraud. 

Words,  "  or  Order." — The  negociability  of  a  bill  of  exchange 
depends  on  its  being  made  payable  to  A.  or  order,  or  to  A.'s  order, 
or  to  A.  or  bearer.  See  post,  on  the  transfer  of  bills  of  exchange. 
A  bill  payable  to  A.'s  oraer  is  the  same  as  if  it  were  made  payaMe 
to  A.  or  order  (x),  and  may  be  declared  on,  without  alleging  that 
A.  did  not  make  any  order  for  the  payment  of  the  bill  to  any  other 
person  (y).  In  Hill  v.  Lewis,  Salk.  133,  exception  was  taken  that 
a  bill  was  payable  to  defendant  only,  without  the  words  "  or  his 
order,"  and  therefore  not  assignable  by  the  indorsement ;  and  Holt, 
C.  J.,  agreed  that  the  indorsement  of  this  bill  did  not  make  Am 
that  drew  the  bill  chargeable  to  the  indorsee ;  for  the  words  '^  or 
his  order,^'  give  authority  to  the  plaintiff  (z)  to  assign  it  by  indorse- 
ment ;  and  it  is  an  agreement  by  the  first  drawer  that  he  would 
answer  it  to  the  assignee ;  but  the  indorsement  of  a  bill  which  has 
not  the  words,  *^  or  his  order,"  is  good,  or  of  the  same  efiect  between 
the  indorser  and  the  indorsee,  to  maJce  the  indorser  chargeable  to 
the  indorsee. 

"  Value  received.'*^ — The  essence  of  a  bill  of  exchange  is,  that  it 
is  negociable  or  payable  to  order,  and  that  it  is  payable  generally, 
not  out  of  a  particular  fund.  It  is  not  essentially  necessary  to 
insert  the  words  "  value  received"  (a). 

A  bill  of  exchange  is  presumed  to  be  made  upon  a  good  and  valu- 
able consideration ;  and  in  actions  not  between  immediate  parties 
some  suspicion  must  be  cast  on  the  plaintiff's  title  before  he  can 


(y) 


v)  Bennett  ▼.  Famell,  1  Campb.  130.  (z)  Q.  Payee. 

w)  Sehultg  V.  Aetley,  2  Bingh.  N.  C  (a)  WMte  v.  Ledwiek,  4  Dong.  247,  on 

544.  demurrer  to  the  dedaration.     Per  Lord 

Per  Holt,  C.  J.,  12  Mod.  310.  Sllenborouffh,  C.  J.,  in  Cfrtmt  y.  Da  Coit^^ 

Smith  V.  WClure,  5  Eatt,  476.  3  M.  &  S.  352. 
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be  compeDed  to  prove  what  confflderation  he  has  given  for  it. 
A  mere  notice  given  by  the  defendant  to  the  plaintiff,  that  he  will 
be  required  at  the  trial  to  prove  the  consideration,  is  not  sufficient 
to  cast  this  burden  on  the  plaintiff  (&).  When  suspicion  is  cast  on 
the  plaintiff's  title  by  diowing  that  some  previous  nolder  has  been 
defrauded  out  of  it,  we  plaintiff  must  prove  what  consideration  he 
gave  for  it  (c)  •  In  actions  between  immediate  parties,  the  illegality 
or  want  of  consideration  (d)  may  be  insisted  on  by  way  of  defence 
to  an  action  on  the  biU.  **  As  between  the  drawer  ana  ptyee,  the 
consideration  may  be  gone  into,  yet  it  cannot  between  the  drawer 
and  indorsee ;  and  the  reason  is,  because  it  would  be  enabling  either 
of  the  ori^nal  parties  to  assist  in  a  fraud  ;^  per  Ashhurst^  J.,  in 
Lickbarraw  v.  Masan^  2  T*  R.  71.  See  an  anonymous  case  in 
chancery,  Ckimjns,  43,  where  Sammers^  Lord  Keeper,  held,  that  the 
drawer  of  a  bill  of  exchange,  though  given  without  consideration, 
was  not  entitled  to  relief  against  a  tmrd  person,  to  whom  it  was 
assigned  for  a  just  debt.  See  also  Snelling  v.  Briags^  Bull.  N.  P, 
274,  where  it  is  said,  that  it  seems  a  reasonable  mstinction  which 
has  been  taken  between  an  action  between  the  parties  themselves, 
in  which  evidence  may  be  given  to  impeach  the  promise,  and  an 
action  by  or  against  a  third  person,  viz.  an  indorsee  or  an  acceptor. 
See  also  Puget  de  Bras  v.  Forbes  and  another^  coram  Loughborough^ 
C.  J.,  1  Esp.  N.  P.  G.  117.  Circumstances  amounting  to  proof  only 
of  a  partial  failure  of  consideration,  will  afford  no  answer  to  action 
brou^t  by  indorsee  against  acceptor  («).  See  an^e,  167,  n.,  and 
Obbard  v.  Betham^  1  M.  &  Malk.  483,  as  to  distinction  between 
a  contract  and  security  in  this  respect. 

Bv  Stat.  9th  Ann.  c.  14,  s.  1,  ^^  All  notes,  biUs^  &c.,  where  the 
whole  or  any  part  of  the  consideration  was  for  money  or  other 
valuable  thing,  won  by  gaming,  &c.  were  made  void,  as  by  stat.  16 
Car.  IL  c.  7,  certain  gaming  contracts  were ;  and  the  conseauence 
of  these  enactments  was,  tmit  even  an  innocent  indorsee  could  not 
maintain  an  action  (/)  in  any  of  those  cases  which  fell  within  their 
provisions  (1).    Although  there  is  not  any  substantive  clause  in  the 


{b)  JB€yiioM»T.CAtf//fo,2Campb.596i  ((Q  Pug^t  de  Brat  v.  Jbritt,  1  Esp. 

Clarke  v.  BlHoti,  B.  R.  London  Sitdngi  N.  P.  C.  117. 

after  M.  T.  52  Geo.  III.  8.  P.  (e)  Umm  v.  Lent,  10  B.  &  C.  877. 

(e)  Reee  v.  M,  qfHeet^fortt  2  Campb.  (/)  B&wyer  y.  Bampiom,  Str.   1155  ; 

574.  SkiUito  v.  T%eed,  7  Bingh.  405. 


(1)  The  Stat.  9  Ann.  c.  14,  only  avoids  securities  for  money  won  or  lost 
at  phiy,  and  does  not  extend  to  cases  of  mere  loans  without  any  security 
taken ;  see  stat.  16  Car.  II.  c.  7,  s.  3  ;  12  Geo.  II.  c.  28  ;  18  Geo.  II. 
c.  34.  With  respect  to  actions  to  recover  money  lent  for  the  purpose  of 
gaming,  see  M'Kinnell  v.  Robinson,  3  M.  &  w.  434,  questioning:  the 
cases  of  Barjeau  v.   Walmsleyy  2  Str.    1249;    Wettenhall  v.   Wood, 

VOL.  I.  Y 
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Stat.  9  Ann.  c,  14,  which  avoids  the  oontzact,  yet  the  2nd  sect,  of 
that  stat.  gives  the  loser  a  power  to  recover  back  money  or  goods 
to  the  value  of  102.  lost  at  any  unlawful  game,  by  action  brought 
within  three  months ;  but,  after  the  expiration  of  three  months, 
the  loser  cannot  recover  such  goods  or  money  from  the  winner, 
although  the  winner  can  show  no  title  to  them  except  what  arises 
from  having  won  them  (g).  And  money  fairly  lost  at  play  must  be 
recovered  in  an  action  founded  on  the  statute ;  it  is  not  sufficient 
to  sue  in  debt  at  common  law  for  money  had  and  received  (A). 

The  12th  Ann.  stat.  2,  c.  16,  s.  1,  enacted  that  all  bonds,  con- 
tracts, and  assurances,  made  for  the  payment  of  any  principal  or 
money  lent,  upon  usury,  should  be  utterly  void ;  and  the  principle 
of  Bawyer  v.  Bampton  was  applied  to  bills  originally  given  upon 
usurious  (t)  considerations.  But  now  by  58  Geo.  III.  c.  93,  [lOth 
June,  1818,]  reciting  that  by  the  laws  now  in  force,  all  contracte 
and  assurances  for  payment  of  money  made  for  an  usurious  consi- 
deration are  utterly  void,  and  that  in  the  course  of  mercantile  trans- 
actions n^ociable  securities  often  pass  into  the  hands  of  persons 
who  have  (uscounted  the  same  without  any  knowledge  of  the  original 
considerations  for  which  the  same  were  given,  and  the  avoidance  of 
such  securities,  in  the  hands  of  such  bon&  fide  indorsees  without 
notice  is  attended  with  great  hardship  and  injustice ;  it  is  enacted, 
that  no  bill  of  exchange  or  promissory  note,  drawn  or  made  after 
the  passing  of  this  act,  shall,  though  it  may  have  been  given  for  an 
usurious  contract,  be  void  in  the  hands  of  an  indorsee  lor  valuable 
consideration,  unless  such  indorsee  had  at  the  time  of  discounting 
or  pajdng  such  consideration,  actual  notice  that  such  bill  or  note 
had  been  originally  given  for  an  usurious  consideration,  or  upon  an 
usurious  contract.  And  by  stat.  5  &  6  Will.  IV.  c.  41,  intituled 
"  An  Act  to  amend  the  Law  relating  to  Securities  ^ven  for  Con- 
siderations arising  out  of  Gaming,  usurious  and  certam  other  illegal 
Transactions,'"  mer  reciting  clauses  in  the  foregoing  and  other 
statutes  against  gaming,  usury,  &c.,  it  is  enacted,  that  so  much  of 
the  recit^  acts  as  enact,  that  any  note^  bill^  or  martgagey  shall  be 
absolutely  void,  shall  be  repealed ;  and  that  such  note^  biuy  or  mart- 
agey  which  under  those  acts  would  have  been  absolutely  void,  shall 
e  deemed  and  taken  to  have  been  made  for  an  illegal  conddera- 
Hon  (J)  ;  and  the  said  several  acts  shall  have  the  same  effect  which 

(jf)  Vaughan  ▼.  Whiicamb^  2  N.  R.  (t*)  Lowe  v.  Waller,  2  Dong.  740. 

413.  0)  See  Edmunds  v.  Groves,  2  M.  &  W. 

(A)  T%istl€WOody.Cracniff,lM,8cS.  642. 
500. 


1  Esp.  N.  P.  C.  18,  and  Alcinbrook  v.  Hall,  2  Wils.  309.  See  also 
Robinson  v.  Bland,  2  Burr.  1077,  and  as  to  the  subject  of  illegal  con- 
tracts, ante,  p.  89,  90,  ^nd  post,  tit.  '*  Debt,"  "  Gaming." 


c 
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they  would  respeetively  have  had,  if,  instead  of  enacting  that  such 
note^  bUk  or  martgagey  should  be  absolutely  void,  they  had  provided 
respectively  that  every  such  note^  billy  or  mortgage^  should  be 
deemed  to  have  been  made  for  an  illegal  consideration^  with  a 
proviso  that  this  statute  shall  not  affect  anv  note,  bill^  or  mortgage, 
which  would  have  be^i  good,  if  this  act  nad  not  passed ;  and  by 
sect.  2,  in  case  any  person  shall,  after  the  passing  of  this  act,  make, 
draw,  give,  or  execute  any  note,  bill,  or  mortgage  for  any  consider- 
ation on  account  of  which  the  same  is  by  any  of  the  recited  acts  de« 
dared  to  be  void,  and  such  person  shall  actually  pay  to  any  indorsee, 
holder,  or  assignee  of  such  note,  bill,  or  mortgage,  the  amount  of 
the  money  thereby  secured,  or  any  purt  thereof,  such  money  so 
paid  shall  be  deemed  to  have  been  paid  for  and  on  account  of  the 
person,  to  whom  such  note,  bill,  or  mortgage,  was  originally  given 
upon  such  illegal  consideration,  and  shall  be  deemed  to  be  a  debt 
due  from  such  last  named  person  to  the  person  who  shall  have  so 

Gid  such  money,  and  shall  be  recoverable  by  action  in  any  of  his 
ajesty's  courts  of  record.    This  statute  does  not  mention  judg* 
ments  (A). 

By  Stat.  3  &  4  Will.  IV.  c.  98,  s.  7,  it  is  enacted,  that  no  bOIs 
or  notes  made  payable  at  or  within  three  months  after  date,  or  not 
having  more  tmm  three  months  to  run,  shall  by  reason  of  any 
inter^  taken  thereon,  or  secured  thereby,  or  any  agreement  to 
pay  or  receive,  or  aUow  interest  in  discounting  or  negociating  the 
same,  be  void ;  nor  shall  the  liability  of  any  party  to  any  (I)  bill  of 
exchange  or  promissory  note  be  affected,  by  reason  of  any  statute  in 
force  for  the  prevention  of  usurv ;  and  persons  drawing,  accepting, 
indorsing,  or  assigning  such  bills  or  notes,  or  lending  or  advancing 
money,  or  taking  more  than  the  present  rate  of  legal  interest  in 
Oreat  Britain  and  Ireland  respectively,  for  the  loan  of  money 
thereon,  are  exempted  from  the  penalties.  Warrants  (m)  of  attor- 
ney to  secure  payment  of  such  buls  are  within  the  protection  of  the 
statute.  A  note  payable  on  demand  (n)  is  a  note  payable  within 
three  months  witlun  this  act.  Where  there  was  an  usurious  agree- 
ment for  a  loan  on  the  following  terms,  viz.  the  borrower  was  to 
give  a  promissory  note  payable  one  month  after  date,  to  be  re- 
newed as  often  as  it  should  fall  due,  and  for  each  renewal  one  shilling 
in  the  pound  was  to  be  paid  by  way  of  discount,  it  was  holden  (o), 
that  the  promissory  notes  so  given  were  protected  by  the  stat. 
3  &  4  Will.  IV .  c.  98.  But  the  act  does  not  extend  {p)toA  bill  or 
note  given  in  addition  to  a  security  of  another  nature  not  pro- 
tected by  the  statute,  upon  which  the  debt  was  really  contracted. 

(k)  See  Ltma  t.  Ch^jfrnan,  3  P.  &  D.  («)  Valkmee  ▼.  Siddei,2'Sef,  &  P.  78; 

668.  6  A.  &  £.  932. 

(0  Sic.  See  Valkmee  v.  Sidde!,  2  Ne^.  (o)  Holt  t.  MUn,  5  M.  &  W.  168. 

&  P.  81 ;  6  A.  &  B.  932.  {p)  Berrington  ▼.   Collis,  5  Bingh.  N. 

(m)  Connop  v.  MeakSf  2  A.  &  E.  326  ;  C.  332.     See  Kinff  t.  Braddon,  10  A.  & 

4  Ner.  &  M.  302.  £.  675. 

y2 
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By  stat.  1  Vict.  c.  80,  bills  and  notes  not  having  more  than  twelve 
months  to  run  were  exempted  from  the  operation  of  the  usury  acts 
until  the  1st  of  January,  1840 ;  and  now  by  stat.  S  &  3  Vict.  c.  37» 
s.  1,  [29th  July,  1839,  J  from  and  after  the  passing  of  this  act,  no  bill 
of  exchange  or  promissory  note  made  payable  at  or  within  twelve 
months  after  date  thereof,  or  not  having  more  than  twelve  months 
to  run,  nor  any  contract  for  the  loan  or  forbearance  of  money,  above 
10/.,  shall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby, 
or  any  agreement  to  pay  or  receive  or  allow  interest  in  discounting^ 
or  negociating,  or  transferring  any  such  bill  or  note,  be  void,  nor 
shall  the  liabdity  of  any  party,  to  any  such  bill  or  note,  nor  the 
liability  of  any  person  borrowing  any  sum  of  mone^  as  aforesaid,  be 
afiected,  by  reason  of  any  statute  n>r  the  prevention  of  usury,  nor 
shall  any  person  or  body  corporate  drawing,  accepting,  indormng, 
or  signing  any  such  bill  or  note,  or  lending  or  advancing  or  forbear- 
ing any  money  as  aforesaid,  or  taking  more  than  the  present  rate  of 
legal  interest,  in  Great  Britain  and  Ireland  respectively,  for  the 
loan  or  forbea^rance  of  money  as  aforesaid,  be  subject  to  any  penal- 
ties under  any  statute  relating  to  usury,  or  any  other  penalty  or 
forfeiture :  Provided,  that  nothing  herein  contained  shall  extend  to 
the  loan  or  forbearance  of  any  money  upon  security  of  any  lands, 
tenements,  or  hereditaments,  or  any  estate  or  interest  therein. 
This  act  was  to  continue  in  force  till  the  Ist  of  January,  1842,  and 
has  been  continued  till  the  1st  of  January,  1843,  by  stat.  3  &  4  Vict, 
c.  83. 

Before  the  statute  of  58  Geo.  III.  c.  93,  it  had  been  holden 
that  the  stat.  12  Ann.  c.  16,  applied  to  those  cases  only  where  the 
bill  was  originally  given  for  an  usurious  consideration  (q) ;  for  if  the 
bill  was  fair  and  legal  in  its  inception,  an  indorsement  by  the  payee 
for  an  usurious  consideration  would  not  avoid  it  in  the  hands  of  a 
subsequent  bond  fide  holder ;  but  if  a  bill  had  been  drawn  upon  an 
agreement  between  one  of  the  original  parties  to  it,  and  a  person 
not  a  party  to  it  (r),  that  the  latter  should  get  it  discounted  by 
another  person  likewise  not  a  party  to  the  bill,  upon  usurious  terms, 
and  it  was  so  discounted  accoraingly,  the  bill  was  void  for  the  usury, 
in  the  hands  of  an  innocent  indorsee ;  and  in  such  case  the  bill  was  void, 
although  the  drawer,  to  whose  order  it  was  payable,  was  not  privy  to 
the  usurious  agreement  (s).  So  where  a  bill  of  exchange  affected  by 
usury  was  in  the  hands  of  an  innocent  holder,  who,  on  being  informed 
of  the  usury,  took  a  fresh  bill  in  lieu  of  it,  drawn  by  one  of  the  par- 
ties to  the  original  usury,  and  accepted  by  a  third  person  for  the 
accommodation  of  the  other  party ;  it  was  holden  (0,  that  he  could 
not  maintain  an  action  against  the  acceptor  of  this  substituted 

(q)  Parrr.EHawH  and  others,  I  East' 9  (r)  Vounffv,  Wright,  1  Campb.  141. 

R.  92.    See  also  Daniel  v.  Cartany,  S.  P.  («)  AekUmd  t.  Pearee,  2  Campb.  599. 

per  Kenyan,  C.  J.,  Middieaex  Sittings,  {t)  Ck^gman  v.  Biaei,  2  B.  &  A.  588. 
1  Esp.  N.  P.  C.  274. 
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bill.  If  an  usurious  security  be  given  for  a  legal  pre-existing  debt, 
although  the  security  is  void,  the  debt  is  not  extinguished  (u). 
Where  a  party  is  compelled  to  take  goods  in  discounting  a  bill  of  ex- 
change, a  presumption  arises  that  the  transaction  is  usurious ;  and  to 
rebut  iiiia  presumption,  evidence  must  be  given  of  the  value  of  the 
goods  by  the  person  who  has  supplied  the  goods  (v)  and  sues  on  the 
bill.  But  where,  in  discounting  a  bill,  a  proposal  is  made  that  goods 
shall  be  taken,  although  such  proposal  originate  with  the  plaintiff,  yet 
if  the  other  party  readilv  accedes  to  it,  conceiving  that  he  shall  make 
a  profit  by  the  transaction,  the  presumption  is,  that  the  goods  are 
charged  beneath  their  value,  and  it  lies  upon  the  defendant  to  prove 
the  contrary,  if  he  would  impeach  the  plaintiff's  title  to  the  bill  on 
the  ground  of  usury  (to). 

In  cases  where  the  illegality  of  the  consideration  was  such  as  did 
not  fall  within  the  statutes  against  gaming,  &c.,  the  holder  was 
not  affected  with  the  transaction  between  the  original  parties,  unless 
he  either  had  notice,  or  took  the  bill,  after  it  became  dtie^  from  a 
person  who  had  notice  of  the  illegal  consideration  for  which  the  bill 
was  given.  See  Peacock  v.  Rhodes^  Doug.  632 ;  Steers  v.  Lashley^ 
6  T.  R.  61 ;  Broum  v.  Turner,  7  T.  R.  630 ;  Day  v.  Stuart,  6 
Bingh.  109. 

Gambling  transactions  in  foreign  funds  (j;)  are  not  within  the 
Stock  Jobbmg  Act,  stat.  7  Geo.  II.  c.  8  (y),  nor  are  foreign  securi- 
ties {z),  A  plea,  to  an  action  by  drawer  against  acceptor,  that  the 
bill  was  given  for  goods  sold  by  the  plaintiff,  a  foreigner,  to  the 
defendant,  for  less  than  the  read  value,  to  be  smuggled  into  this 
kingdom,  was  holden  (a)  bad,  on  special  demurrer,  a  foreigner  not 
being  bound  to  respect  the  revenue  laws  of  this  country.  N.  The 
foreigner  had  not  taken  any  personal  part  in  the  transiaction. 

A  bill  may  be  negociated  after|it  is  due,  unless  there  be  an  agree- 
ment for  the  purpose  of  restraining  it  (6).  But  a  party  taking  a 
bill  of  exchange  or  note  after  it  is  due,  takes  it  subject  to  all  the 
equity  to  which  the  party  from  whom  he  had  it  is  liable.  In  Brown 
V.  Bavies,  3  T.  R.  82,  it  was  said  by  Buller,  J.,  that  generally,  when 
a  note  is  due,  the  party  receiving  it  takes  it  on  the  credit  of  the 
person  who  gives  it  to  him.  To  this  position  Kenyan,  C.  J.,  agreed, 
with  the  addition  of  this  circumstance,  that  if  it  appeared  on  the 
face  of  the  note  to  have  been  dishonoured,  or  if  knowledge  could 
be  brought  home  to  the  indorsee  that  it  had  been  so.  See  Mr.  J. 
Lawrences  approbation  of  the  foregoing  rule  in  Boehm  v.  Stir- 
ling,  7  T.  R.  431.    In  Taylor  v.  Mather,  3  T.  R.  483,  n.,  Bulkr, 

(«)  Phill^r.  C9ekayn€,  3  Campb.  119,  (y)  Made  perpetual  by  stat.  10  Geo.  II, 

per  Bayley,  J. ;  Sutton  ▼.  Ttfomer,  7  B.  &  c.  8. 

C.  419,  S.  P.  (i)  Oakley  y,  Rigby,  2  Bingh.  N.C.  732. 

{v\  Daoii  t.  Hardaere,  2  Campb.  375.  (a)  PeUeeai  v.  AnyeUt  2  Cr.  M.  &  R. 

(w)  Coombt  ▼.  Mih9,  2  Campb.  553.  311. 

{x)  WeU»  ▼.  Porttr,  2  Bingh.  N.  C.  722.  (6)  Charka  v.  Mandm,  I  Taant.  224 . 
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J.,  said,  that  it  had  never  been  determined  that  a  bill  or  note  was 
not  negociable  after  it  became  due,  but  if  there  were  circumstanceB 
of  fraud  in  the  transaction^  and  it  came  into  the  hands  of  plaintiff 
by  indorsement,  after  it  became  due,  he  had  always  left  it  to  the 
jury,  upon  the  slightest  circumstance,  to  presume  tnat  the  indorsee 
was  acquainted  with  the  fraud.  See  alBO  lintan  y.  Francis^  1 
Campb.  19,  where  the  holder  of  a  note  had  giyen  a  full  eonsidenir 
tion  for  a  note  after  it  became  due,  but  was  not  permitted  to  reooyer 
in  an  action  against  the  maker,  Uie  maker  having  proved  that  the 
note  was  originally  made  without  consideration.  Lord  jEtlenhh 
roughs  G.  J.,  observing,  '^  That  after  a  note  or  bill  is  due,  it  comes 
disgraced  to  the  indorsee,  and  it  is  his  duty  to  make  inquiries  con- 
cerning it.  If  he  tidses  it,  though  he  gives  a  full  consideration  for 
it,  he  takes  it  on  the  credit  of  the  incbrser,  and  subject  to  all  the 
equities  with  which  it  may  be  encumbered.*"  But  the  indorsee  of 
an  overdue  bill  or  note  is  liable  to  such  equities  only  as  attach  on 
the  bill  or  note  itself,  and  not  to  claims  arising  out  of  collateral 
matters  (c).  But  if  the  plaintiff  has  received  the  bill  from  a  per- 
son who  could  have  maintained  an  action  on  the  bill,  then  the  cir^ 
cumstance  of  the  indorsement,  after  the  bill  became  due,  is  not 
sufficient  to  let  in  the  defence  of  an  illegal  consideration.  ChabnerM 
V.  Laniony  1  Gampb.  283.  Lord  Ellenborough^  G.  J.,  whose  opi' 
nion  was  afterwards  confirmed  by  Court  of  B.  R.  Whoever  takes 
a  bill  after  its  dishonour,  takes  it  with  all  the  infirmities  belonging 
to  it.  GrossUy  v.  Ham^  13  East,  498.  A  bill  pud  at  maturity 
cannot  be  reissued,  and  no  action  can  afterwards  be  maintained 
upon  it  by  a  subsequent  indorsee ;  but  if  it  be  paid  and  indorsed 
before  it  becomes  due,  it  will  be  a  valid  indorsement,  in  the  hands 
of  a  ho7i&  fde  indorsee.  Per  Lord  JEUenborough^  C.  J.,  Burhridae 
v.  Manners^  3  Campb.  194.  If  a  bill  of  exchange,  payable  to  the 
order  of  a  third  person  who  has  indorsed  it,  be  dishonoured  when 
due  and  taken  up  by  the  drawer,  it  ceases  to  be  negociable.  Beck 
v.  Robley^  1  H.  Bl.  89,  n.,  cited  by  Patteson^  J.,  as  m  point  in  Bar- 
tram  V.  Caddy^  9  A.  &  E.  281.  But  it  is  otherwise,  if  the  bill  be 
payable  to  the  drawer's  own  order.  Callow  v.  Lawrence^  3  M.  &  S. 
95 ;  Hubbard  v.  Jackson^  4  Bingh.  390. 

A  bankrupt,  in  the  interval  between  the  second  and  third  meeting 
under  his  commission  ((i),  gave  a  promissory  note  as  a  security  for 
a  pre-existing  debt  to  a  creditor,  who  was  acting  as  one  of  the  com- 
missioners at  the  time,  and  afterwards  signed  the  bankrupts  certi- 
ficate. The  debt  for  which  the  security  was  given  was  not  proved 
under  the  commission :  Held,  that  such  security  was  invalid,  and 
that  no  action  could  be  maintained  upon  it.  So  where  a  bill  was 
accepted  upon  an  agreement  between  the  petitioning  creditor,  who 
had  sued  out  a  fiat,  and  the  acceptor  the  bankrupt,  that  the  fiat 

(c)  Bummgh  v.  Mom,  10  B.  &  C.  563.      B.  &  A.  753.    See  also  Roie  t.  Mttmt  1 
{d)  Haywood,  one,  ^c.  v.  Ckambers,  5       BiDgh.  N.  C.  357. 
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should  be  abandoned ;  it  was  holden  (e)  illegal  and  void  as  between 
the  parties,  and  not  merely  against  creditors,  and  that  an  action 
could  not  be  maintained  upon  it. 


IV.  Of  Presentment  for  Acceptancey  p.  327 ;  Acceptance^  p.  327 ; 
Qualified  Acceptance^  p.  328 ;  Liability  of  the  Acceptor^ 
p.  330 ;  Non-AcceptancCy  and  Notice  thereof  p.  332 ;  Pro- 
test^ p.  338 ;  Liability  of  the  Drawer  on  Non-Acceptance^ 

p.  341. 

. 
Presentment  for  Acceptance. — When  a  bill  is  drawn  payable 
within  a  certain  time  after  sight,  it  is  necessary,  in  order  to  fix  the 
time  when  the  bill  is  to  be  paid,  to  present  it  to  the  drawee  for 
acceptance. — In  other  cases,  it  is  not  essentially  necessary  for  the 
holder  to  present  the  bill  before  it  is  due  (/) ;  but  it  is  advisable  to 
procure  an  acceptance,  if  possible ;  for  by  that  means  another  debtor 
IS  added  to  the  drawer,  who  becomes  a  new  security,  and,  conse- 
quently, makes  the  bill  more  negociable.  There  is  not  any  fixed 
time  when  a  bill,  drawn  payable  within  a  certain  time  after  sight, 
shall  be  presented  to  the  drawee.  But  due  diligence  must  be  i^ed, 
and  care  taken  that  the  bill  be  presented  within  a  reasonable  time. 
'*  The  only  rule  which  can  be  applied  to  all  cases  of  bills  of  exchange 
is,  that  due  diligence  must  be  used.  Due  diligence  is  the  only  thing 
to  be  considered,  whether  the  bill  be  foreign  or  inland,  or  whether 
the  bill  be  payable  at  or  so  many  days  after  sight,  or  in  any  other 
manner.**^  Per  Buller^  J.,  2  H.  Bl.  569.  It  seems  that,  whether 
due  diligence  has  been  used,  is  a  question  of  law,  but  dependent 
upon  facts,  viz.  the  situation  of  the  parties,  their  places  ot  abode, 
and  the  facility  of  communication  between  them.  See  Darbishire 
y.  Parker^  6  East,  3.  The  holder  went  to  the  place  at  which  the  bill 
was  addressed.  Finding  the  house  shut  up,  he  inquired  for  the 
drawee  in  the  neighbourhood;  this  was  holden  to  be  a  sufficient 
presentment  in  Jffine  v.  AUelv  (^),  recognized  in  Buxton  v.  Jones  (A), 
where  Tindal^  C.  J.,  said,  it  was  not  necessary  to  present  the  bill 
to  the  drawee  personally.  If  he  chose  to  remove  from  the  house, 
pointed  out  by  the  bill  as  his  place  of  residence,  he  was  bound  to 
leave  sufficient  funds  on  the  premises. 

Acceptance. — When  the  drawee  accepts  a  biU  in  the  most  usual 
form  and  nuinner,  he  writes  on  the  bill  the  word  *^  accepted,"  and 

a 

(0  DwU  T.  Holding,  1  M.  &  W.  159  ;  (^)  4  B.  &  Ad.  624  ;  1  Nev.  &  Man. 

1  Tyrw.  &  Gr.  371.  433. 

if)  cutty,  67.  (A)  1  Man.  &  Gr.  83. 
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subscribes  his  name ;  or  he  writes  the  word  ^^  accepted''  only,  or  he 
subscribes  his  name  only.  Formerly  an  acceptance,  or  promise  to 
accept,  an  existing  (i)  bill,  by  collateral  writing  (j),  or  even  by 
parol  (i),  (except  for  the  purpose  of  charging  the  drawer  of  an 
inland  bill  with  damages  and  costs,  see  3  &  4  Ann.  c.  9,  s.  5,)  was 
equally  binding  with  an  acceptance  on  the  face  of  the  bill ;  provided 
the  expressions  used  clearly  and  unequivocally  (/)  meant  an  accep- 
tance of  the  bill.  But  now  by  stat.  1  &  2  Geo.  IV.  c.  78,  s.  2,  no 
acceptance  of  any  inland  bill  after  the  1st  of  August,  1821,  shall 
be  sufficient  to  charge  any  person,  unless  such  acceptance  be  in 
writing  on  such  bill,  or  if  there  be  more  than  one  part  of  such  bill, 
on  one  of  the  said  parts.  An  unsigned  acceptance  (m),  written  on 
the  face  of  a  bill  of  exchange,  is  not  made  invalid  by  this  statute ; 
but  it  is  a  question  for  the  jury  whether  it  was  intended  to  operate 
as  an  acceptance  in  itspresent  form,  or  to  be  subsequently  oonir 

?leted  by  signature.  This  statute  extends  to  every  part  of  the 
Jnited  Kingdom,  and  applies  to  the  case  of  a  bill  drawn  in  one 
part  of  Scotland  or  Ireland  upon  another ;  but  a  biU  drawn  in  Ireland 
upon  a  person  in  England,  is  not  an  inland  bill  within  the  forgoing 
section,  and  consequently  may  be  accepted  (n)  without  writing  on 
such  bill.  The  umon  between  England  and  Ireland  had  not  the 
effect  of  converting  Irish  bills  drawn  upon  Endand  from  foreign 
into  inland.  The  legislature,  which  has  rendered  invalid  parol 
acceptances  on  inland  bills,  has  not  thought  proper  to  alter  the  law 
merchant  with  regard  to  bills  drawn  out  of  Qreat  Britain.  Hence, 
with  regard  to  such  bills,  e.  g.  a  biU  drawn  at  Gibraltar,  the  parol 
acceptance  of  it,  if  satisfactorily  proved,  is  binding  (o)  on  the  ac- 
ceptor. Although,  regularly,  a  bill  ought  to  be  accepted  before  the 
day  on  which  the  money  is  to  be  paid,  yet  an  acceptance  after  that 
day  will  bind  the  drawee ;  and  where  upon  an  acceptance  so  given, 
it  was  stated  in  the  declaration,  that  we  drawee  promised  to  pay 
the  money  according  to  ihe  tenor  and  effect  of  the  bill,  the  court 
refused  to  arrest  the  judgment  on  account  of  these  words,  observing, 
that  the  effect  of  the  bill  was  the  payment  of  the  money  and  not  the 
day  of  payment,  and  at  most  they  were  but  surplusage.  Jackson 
V.  Piggotty  Garth.  459 ;  Lord  Baym.  364 ;  Salk.  127.  See  also 
Mutford  y.  Walcoty  Lord  Baym.  574;  Salk.  129;  recognized  by 
Lord  EllenhcTOughy  Wynne  v.  JRaikeSj  6  East,  521. 

Qualified  Acceptance. — A   qualified  acceptance  is,   when  the 
drawee  undertakes  to  pay  the  oill  in  any  other  manner  than  ac- 

(t)  Jokmon  V.  CoUmgi,  1  East,  98.  C.  T.  H.  74. 

IS)  PoweU  ▼.  MomUer,  1  Aik.  611.   It  (Q  See  JReet  t.  Warwick,  2  B.  &  A. 

^u  said  by  Lord  EUenborough,  C.  J.,  in  113 ;  Powell  y.  Jonei,  1  Esp.  N.  P.  C.  17. 

TTyniM  y.  Jtaikei,  5  Esat,  520,  that  the  (m)  Dt^faur  t.  Oseiukn^  1  M.  &  Rob. 

authority  of  tluii  cafe  had  not  been  (aa  ftv  90,  PaHe§(m,  J. 

as  the  court  had  been  able  to  find)  ever  (fi)   Mako^ty  t.  A§klmf  2  B.  &  Ad. 


shaken.    Clarke  ▼.  Cock,  4  East,  57.  478. 

(k)  Lumlejf  ▼.  Palmer,  2  Str.  1000  ;         (o)  Canepa  ▼.  Larioe,  2  Knapp,  276. 
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cording  to  the  tenor  and  effect  thereof.  This  species  of  acceptance, 
if  quaufied  with  a  condition,  is  called  a  conditional  acceptance. 
The  holder  of  a  bill  may  consider  a  qualified  acceptance  as  a  nullity, 
and  protest  the  bill  for  non-acceptance,  after  which  he  is  precluded 
from  insisting  upon  it  as  an  acceptance  (p) ;  but  if  the  holder 
acquiesces  in  it,  then  such  an  acceptance  becomes  absolute  only  on 
the  performance  of  the  condition,  which  must  be  averred  in  the  de- 
claration. If  the  acceptor  of  a  bill  cancels  his  acceptance  (a),  and 
the  holder  causes  it  to  be  noted  for  non-acceptance,  he  thereby  pre* 
eludes  himself  from  contending,  that  an  acceptance  of  a  bill  once 
made  cannot  be  retracted  in  point  of  law.  Whether  an  acceptance 
once  made  could  be  cancelled  by  the  acceptor,  while  the  bill  ro« 
mained  in  his  hands,  was  considered  as  doubtful.  Lord  Kenyon^ 
C.  J.,  is  said  to  have  determined  at  nisi  prius^  that  it  could  not. 
See  6  East,  200,  and  15  East,  20.  But  it  has  since  been  solemnly 
determined  that  it  can.  Cox  v.  2Vo^,  5  B.  &  A.  474.  If  an  agree- 
ment to  accept  is  conditional,  and  a  third  person  takes  the  bill, 
knowing  of  the  conditions  annexed  to  the  agreement,  he  takes  it 
subject  to  such  conditions.  Per  Lord  Mansfield^  C.  J.,  delivering 
the  opinion  of  the  court,  in  Mason  v.  Hunt^  Doug.  299.  If  a  bifi 
be  accepted,  payable  at  A.'s,  who  is  the  acceptor's  banker  (r),  the 
party  taking  such  special  acceptance,  (which  he  is  not  bound  to 
do,)  thereby  impliedly  agrees  to  present  it  for  payment  within  the 
usiud  banking  hours,  at  the  place  where  it  is  made  payable ;  and  if 
he  present  it  after  such  hours,  without  effect,  it  is  no  evidence  of  the 
dishonour  of  the  bill  so  as  to  charge  the  drawer.  But  eight  o'clock 
in  the  evening  will  not  be  considered  as  an  unseasonaUe  hour  for 
demanding  payment  at  the  house  of  a  private  merchant  who  has 
accepted  a  bin  {s) ;  so  although  the  house  be  shut  up  (£),  and  on 
ringing  and  knocking  no  answer  was  given.  See  post^  stat.  1 
&  2  Geo.  IV.  c.  78,  s.  1. 

The  following  cases  will  illustrate  the  nature  of  qualified  accep- 
tances : — 

Defendant  accepted  a  bill  of  exchange,  to  pay  it  when  goods  con^ 
signed  to  him  (u),  and  for  which  the  bill  was  drawn,  were  sold. 
Plaintiff  counted  upon  the  custom  of  merchants.  After  verdict  for 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  this  acceptance, 
depending  on  the  contingency  of  the  sale  of  goods,  was  not  within 
the  custom  of  merchants,  or  negociable.  But  the  court  (after  con* 
sideration)  held  it  good ;  for  though  the  plaintiff  might  have  refiised 
to  'take  such  an  acceptance,  yet  he  might  submit  to  take  it.  And 
it  would  afiect  trade  if  factors  were  not  allowed  to  use  this  caution, 
when  bills  are  drawn  before  they  have  an  opportunity  to  dispose  of 


(p)  Sproat  T.  Matthew,  1  T.  R.  182.  Morgan  t.  Hovuboti,  1  Stark.  N.  P.  C. 

(g)  Bmtmeh  t.  Dorrien,  6  East,  199.  114. 

(r)  Parker  ▼.  Gordon,  7  East,  385.  (/)  WiliiMS  y.  Jodie,  2  B.  &  Ad.  188. 

(«)  Barclay  y.  Bailey,  2  Campb.  528 ;  («)  Smith  y.  Abbot,  Str.  1152. 
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the  goods.  So  where  defendant  accepted  a  bill  of  exchange  tgpan 
account  of  the  skip  Thetis^  when  in  cash  for  the  said  vesteCs 
cargo  (v),  and  the  plaintiff  averred,  that  at  the  day  wh^i  the  bill 
became  payable,  the  defendant  was  in  cash  for  the  said  ship's  cargo ; 
it  was  objected,  in  arrest  of  judgment,  that  the  defendant  was  not 
liable  by  this  conditional  acceptance ;  but  the  court  overruled  the 
objection.  So  an  answer  that  the  bill  would  not  be  accepted  till 
a  navy  bill  was  paid  (k?),  was  holden  a  conditional  acceptance  to 
pay  when  the  navy  bill  should  be  discharged.  So  when  the  answer 
was,  '^  it  will  not  be  accepted  until  tiie  ship  wiUi  the  wheat  arrives 
from  Scotland ;"  this  was  holden  {x)  to  import  a  promise  to  accept 
the  bill  on  the  arrival  of  the  cargo ;  and  that  the  cargo  having 
arrived,  the  defendant  was  liable  as  acceptor. 

Whether  an  acceptance  be  conditional  or  absolute,  is  a  question 
of  law  (y).  Defendant  accepted  a  bill  of  exchange  to  pay  part  of 
the  sum  of  money  mentioned  in  the  bill  {z) ;  this  was  holden  to  be 
valid,  although  it  was  contended,  that  such  partial  acceptance  was 
not  within  the  custom  of  merchants.  If  the  payee  of  a  bill  annexes 
a  condition  to  his  indorsement  before  the  bill  has  been  accepted, 
the  drawee,  who  afterwards  accepts  it,  is  bound  by  that  condition ; 
and  if  the  condition  is  not  penormed,  the  property  in  the  bill 
reverts  to  the  payee,  and  he  may  recover  the  contents  against  the 
acceptor  (a). 

Liability  of  the  Acceptor. — The  acceptor,  by  reason  of  his  accep- 
tance, which  is  primA  facie  evidence  of  his  having  in  his  hands 
effects  of  the  drawer  to  answer  the  amount  of  the  bill,  is  considered 
as  the  principal  debtor,  and  primarily  liable  to  all  the  parties  to  the 
bill;  and  an  express  agreement  only  will  discharge  hidi.  The 
acceptor  undertakes  to  pay  the  sum  specified  in  the  bill,  and  inte- 
rest according  to  the  legal  rate  of  interest  where  the  bill  becomes 
due ;  but  his  engagement  does  not  extend  any  further ;  conse- 
quently the  acceptor  of  a  foreign  bill  is  not  liable  for  re-exchange  (&). 
It  never  was  doubted,  that  any  party  to  the  bill  (except  the  drawer) 
might  maintain  an  action  against  the  acceptor,  if  the  bill  was  not 
duly  honoured.  And  in  Parminter  v.  SymonSy  D.  P.  22  February, 
1748  (c),  it  was  solemnly  determined,  that  the  drawer  of  a  bill  of 
exchange  (accepted  generally  by  the  drawee,  having  effects  of  the 
drawer  in  his  hands,  and  protested  by  the  payee  for  non-paym^it, 
and  afterwaf*ds  paid  by  the  drawer)  might  maintain,  in  his  own 
name,  and  without  an  assignment  from  the  payee,  a  special  action 
on  the  case  against  the  acceptor,  and  recover  the  money  so  paid. 
If  the  holder  of  a  bill  of  exchange  brings  separate  actions  against 

(o)  Jvlim  T.  Shobrooke,  2  Wils.  9.  30. 


(w)  Pierson  v.  Dumlqp,  Cowp.  571.  (*)  WooUeyy.  Crawford^  2Campb.445. 

\\:  ..  /    "  " 

(z)  Wefferslqfe  y.  Keene,  Str.  214.  King's  Bench,  which  is  reported  in  1  Wils. 


?)  Ifi/n  V.  Preti,  4  Campb.'393.  (<?)  Parminter  t.  Symont,  2  Bro.  P.  C. 


Sproai  T.  Matihew9, 1 T.  R.  182.  43,  affirming  judgment  of  the  Coa£t  of 

Wegerslqffe  v.  Keency  Str.  214.  King 

{a)  Robertttm  ▼.  Keruington,  4  Taunt.       186. 
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an  acceptor  (d)^  drawer,  and  indorser,  at  the  same  time,  the  court 
will  stay  the  proceedings  in  any  sti^^  of  the  action  against  the 
drawer,  or  any  of  the  indorsers,  upon  payment  of  the  amount 
of  the  bill  and  costs  of  that  particular  action ;  and  will  now 
(by  R.  G.  Trin.  T.  1  Vict.)  stay  proceedings  in  the  action  against 
the  acceptor,  on  the  same  terms,  though  formerly  he  must  have 
paid  the  costs  in  all  the  actions,  because  he  was  the  original 
defaulter  and  the  occasion  of  all  those  costs.  The  holder  of  a  bill 
of  exchange  («),  having  been  informed  that  the  acceptor  had  not 
received  any  consideration  for  it,  and  that  he  had  accepted  the  bill 
merely  to  accommodate  the  drawer,  for  several  years  after  it  became 
due,  received  interest  upon  the  bill  from  the  drawer,  and  neglected 
to  call  upon  the  acceptor  for  payment.  At  length  he  brouffht  an 
action  acainst  the  acceptor ;  and  it  was  holden,  that  it  would  well 
lie;  had  Butter^  J.»  said,  that  nothing  but  an  express  agreement 
would  discharge  an  acceptor;  and  the  plaintifTs  conduct  in  this 
case  only  meant,  that  he  would  try  to  recover  the  amount  of  the  bill 
from  the  drawer,  who  was  the  true  debtor,  if  he  could.  But  the 
holder  of  the  bill  may  discharge  the  acceptor  by  parol  (/). 

The  right  of  one  director  of  a  joint-stock  company  to  draw  a  biO 
upon  the  rest,  and  still  further  the  power  of  one  director  to  accept 
a  bill  for  himself  and  the  others,  so  as  to  make  those  others  liable, 
18  not  a  right  or  power  implied  by  law,  Uke  that  which  belongs  to 
one  member  of  an  ordinary  partnership  in  trade,  with  respect  to 
bills  drawn  and  accepted  for  the  purposes  of  the  trade ;  it  must 
depend  upon  the  powers  given  by  the  charter,  or  deed,  or  agree- 
ment, under  which  the  company  is  estaUished  and  constituted,  or 
some  other  agreement  between  the  parties,  whether  a  bSl  so  diswn 
or  accepted,  shall  or  shall  not  have  that  legal  effect  (g). 

The  drawee  (who  was  also  the  payee)  of  a  foreign  bill  of  ex- 
change drawn  in  three  parts,  accepted  and  indorsed  one  part  to  a 
creditor,  to  remain  in  his  hands  until  some  other  security  was  given 
for  it;  and  afterwards  accepted  and  indorsed  another  part,  for 
value,  te  a  third  person.  The  accepter  substituted  another  security 
for  the  part  first  accepted,  whereupon  it  was  given  up  te  him :  it 
was  holden  (A),  that  the  holder  of  the  part  secondly  accepted  was 
entitled  te  recover  oA  the  bill  against  the  accepter.  An  acceptance 
in  blank  (i)  is  sufficient  to  charge  the  accepter,  where  the  bill  is 
afterwards  drawn  in  pursuance  of  his  authority.  The  stat.  1  &  2 
Gbo.  IY.  c.  78,  s.  2,  does  not  affect  such  an  acceptance;  per  Lord 

(if)  Smith  y.  Wbodeoek,  Same  y.  Dud-  (J)  Whatley  v.  Trieher,  1  Campb.  35. 

ley,  4  T.  R.  691.    Confirmed  by  Anonym.  (g)  Per  Tinddlt  C.  J.,  deliTering  jndg. 

H.  40  Geo.  III.  B.  R.  ment  of  court  in  Bramah  t.  Robert$f  3 

(•)  Dinywall  t.  Dmuter,  Dovg.  247 ;  Bingh.  N.  C.  972,  recognisiog  Diekmem 

Parker  v.  Leiffh,  2  Stark.  N.  P.  C.  228,  ▼.  Vaipy,  10  B.  &  C.  128. 

S.  P.,  Lord  Ellenhorough,  C.  J.     See  filso  (A)  HoldauHn-th  v.  HtaUer,  10  B.  &  C. 

.^i{am«ir.Gr0^^,2Stark.N.P.C.531;  and  449. 

Fargukar  ▼.  Southey,  M.  &  Malk.  14.  (t)  Leslie  v.  HMtings,  1 M.  &  Rob.  119. 


332  BILLS  OF  EXCHANGE. 

Lyndhurst^  C.  B.    As  to  the  mode  of  pleading  a  qualified  aeoept* 
ance,  see  Lyon  v.  Walb^  9  Bingh.  660. 

Non-acceptance^  and  Notice  thereof. — If  a  bill  is  presented,  and 
an  acceptance  refused,  or  qualified  acceptance  only  offered,  or  any 
other  default  made,  due  diligence  must  be  used  in  giving  notice 
thereof  to  the  drawer,  if  the  holder  means  to  resort  to  nim  for 
payment ;  and  this  rule  ought  to  be  observed,  although  the  bill  pre- 
sented for  acceptance  be  a  bill  payable  at  a  certain  tune  after  date ; 
for  although  it  be  not  necessary  to  present  a  bill  of  this  description 
for  acceptance  at  all,  yet  if  it  be  presented  and  dishonoured,  notice 
becomes  requisite  in  the  same  manner  as  upon  non-payment :  and 
it  is  not  sufficient  to  give  notice  of  the  non-acceptance  at  the  same 
time  with  the  notice  of  non-payment  (j).  But  the  omission  of 
the  notice  of  non-acceptance  will  not  vitiate  the  remedy  against  the 
drawer  at  the  suit  of  a  subsequent  bond  fide  indorsee  ror  a  valuable 
consideration  without  notice,  who  was  not  in  possession  of  the  bill 
at  the  time  of  the  dishonour  (i).  The  notice  of  the  dishonour, 
which  may  be  by  letter  (/),  muist  be  given  vdthin  a  reasonable 
time  (m).  What  is  reasonable  time  appears  to  be  a  question  of 
law  dependent  on  facts,  viz.  the  situation  of  the  parties,  the  place 
of  their  abode,  and  the  facility  of  conununication  between  them* 
Where  the  parties  reside  in  London,  each  party  has  a  day  to  give 
notice  (n).  In  Muilman  v.  D'JEguino,  2  H.  Bl.  565,  which  was  the 
case  of  a  foreign  bill  drawn  payable  in  the  East  Indies,  a  certain 
time  after  sight ;  the  court  determined,  that  it  was  not  necessary 
to  send  notice  of  the  dishonour  by  an  accidental  foreign  ship,  which 
sailed  thence,  not  direct  for  England ;  but  that  it  was  sufficient  to 
have  sent  notice  by  the  first  regular  English  ship  which  sailed  for 
England,  considering  the  latter  in  the  nature  of  a  regular  post 
between  the  two  countries.  But  where  a  bill  was  drawn  in  dupli- 
cate on  the  1 2th  of  August,  at  Carbonear,  in  Newfoundland,  pay- 
able ninety  days  afber  si^t,  on  S.  &  Co.  in  England,  for  the  freight 
of  a  voyage  from  Liverpool  to  Carbonear ;  and  the  bill  was  not  pre- 
sented for  acceptance  until  the  16th  of  November;  and  it  was 
proved  that  Carbonear  was  twenty  miles  from  St.  John^s,  with  a 
daily  conununication  between  those  places,  and  from  St.  John^s 
there  was  a  post-office  packet  three  tunes  a  week  to  England,  the 
average  voyage  being  about  twelve  days;  it  was  holden  ({>),that  the 
jury  had  properly  found  that  the  bill  was  not  presented  for  accept- 
ance within  a  reasonable  time,  no  circumstances  being  proved  in 
explanation  of  the  delay. 


(j)  Roteoto  T.  Hardy t  2  Campb.  458 ;  (m)  Dwrhiskirt  v.  Parkert  6  East,  3. 

but  see  1  Manh,  R.  613,  and  Dwm  ▼.  (n)  Smith  t.  MtUlett,  2  Campb.  208. 

(yKetfet  5  M.  &  S.  282.  See  also  Januion  ▼.  SwrntoH,  2  Campb. 

(k)  Dwm  ▼.  (TKetfe,  uhi  tup,  373. 

(0  Adm.  per  SUmUforou^h,  C.  J.,  5  Esp.  (o)  Siraker  v.  Graham,  4  M.  &  W.  721. 

N.  P.  C.  157. 
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On  the  10th  of  September,  1820,  a  bill  drawn  by  defendant  on  O. 
at  Rio  Janeiro,  payable  at  sixty  days  after  sight,  was  sold  in  the 
London  money  market  by  the  defendant's  order,  and  purchased  by 
the  plaintiff,  who  kept  it  in  his  own  possession  untd  the  Ist  of 
February,  1831,  when  it  was  again  sold  by  the  plaintiff,  in  the  mar- 
ket, and  put  into  circulation ;  tiie  rate  of  exchimge  fell  immediately 
after  the  purchase  by  the  plaintiff,  and  continued  lower  down  to  the 
time  when  the  plaintiff  sold  the  bill.  The  drawee  haying  failed 
before  presentment,  plaintiff,  after  paying  his  indorsee  the  amount, 
sued  the  defendant,  the  drawer;  it  was  holden(j7),  that  the  jury 
were  properly  directed  to  consider  whether,  due  regard  being  had 
to  the  interests  of  both  drawer  and  holder,  there  had  been  unrea* 
sonable  delay  on  the  part  of  the  plaintiff  in  forwarding  the  bill  for 
acceptance,  or  putting  it  into  circulation,  and  the  jury  haying  found 
for  tne  plaintiff,  the  court  refused  to  disturb  the  yercQct. 

Notice  to  Drawer, — The  rule  which  requires  notice  to  be  giyen 
within  a  reasonable  time  by  the  holder  of  a  bill  of  exchange  to  the 
drawer^  of  the  drawee's  refusal  to  accept,  is  calculated  for  the 
benefit  of  the  drawer,  in  order  that  he  may,  upon  receiying  such 
notice,  withdraw  his  effects  out  of  the  hands  of  the  drawee.  On 
this  rule,  howeyer,  an  exception  has  been  engraftied  (^),  viz.  that 
it  is  not  necessary  to  giye  such  notice  to  the  drawer,  where  the 
drawer  has  not  any  effects  in  the  hands  of  the  drawee,  at  the  time 
when  the  bill  is  drawn;  because  in  this  case  the  drawer  cannot  sus* 
tain  any  injury  from  the  want  of  such  notice ;  but  if  the  drawer  has 
effects  in  the  hands  of  drawee,  at  the  time  the  bill  was  drawn  (r), 
though  it  does  not  appear  to  what  amount,  and  though  such  effects 
are  withdrawn  before  the  bill  can  be  presented,  the  circumstance  of 
there  not  being  effects  in  the  hands  of  the  drawee,  at  the  time 
when  the  bill  is  presented  for  acceptance,  and  refused,  will  not 
supersede  the  necessity  of  notice ;  for  it  would  be  yery  dangerous 
and  inconyenient,  merely  on  account  of  the  shifting  of  a  balance,  to 
hold  notice  not  to  be  necessary ;  it  would  be  introducing  a  number 
of  collateral  issues,  in  eyery  case  upon  a  bill  of  exchange,  to 
examine  how  the  account  stood  between  the  drawer  and  drawee, 
from  the  time  the  bill  was  drawn  down  to  the  time  it  was  disho- 
noured. So  if  the  drawer  has  effects  in  the  hands  of  the  drawee, 
at  any  time  between  the  drawing  of  the  bill  and  its  becoming  due, 
he  is  entitled  to  notice,  although  he  had  not  any  such  effects  at  the 
time  of  bill  drawn  (s). 

In  Terry  y.  Parher  (0,  the  question  was,  whether  want  of  effects 
excused  the  holder  of  a  bill  from  the  necessity  of  presenting  the 

(p)  MellM  T.  RawdoH^  9  Biogh.  416  ;  (r)    Orr  t.   Maghmis,  7  Eagt,   359  } 

2  M.  &  Sc.  579.  Blaekhan  ▼.  Doren,  2  Cunpb.  503. 

(q)  Walwffn  ▼.  St,  Qntii/m,  1  Bot.  &  («)  Hammond  v.  Ihrfrint^  3  Campb. 

Pol.  652;  Rofftn'T.  Stevtm,  2  T.  R.  145. 

713.  (0  6  A.  &  E.  507  ;  1  Ner.  &  P.  752. 


334  BILLS  OF  EXCHANGE. 

bill  torjM^meni  at  its  mfttnrity,  as  well  as  of  giving  notice  of  disho- 
nour to  ma  drawer ;  and  the  court  held  that  it  did  so  excuse  him ; 
for  the  same  reason  applied  equally  to  both  cases. 

In  Shaw  v.  Croft,  sittings  after  T,  T.  1798,  Chitty  on  Bills, 
98,  Kenyofiy  C.  J.,  said,  that  it  did  not  make  any  difference  who 
gave  notice  to  the  drawer  of  the  dishonour  of  the  bill ;  and  there 
ruled  a  notice  from  the  acceptor  sufficient,  observing,  that  the 
only  end  of  the  notice  was,  that  the  drawer  might  have  recourse 
to  the  acceptor.  See  also  Jameson  y.  Smnton,  2  Cam^b.  373, 
where  Lawrence,  J.,  ruled,  that  the  drawer,  who  had  received  due 
notice  of  dishonour  from  the  first  indorsee,  vi^as  liable  to  the  second 
indorsee,  who  had  merely  given  notice  to  his  indorser.  And  in 
Rosher  v.  Kieran,  4  Campb.  87,  which  veas  an  action  by  indorsee 
against  drawer,  Lord  EUenborough  held  it  sufficient  to  prove  that 
defendant  had  notice  of  dishonour  from  the  acceptor.  But  see  Exp. 
Barclay,  7  Ves.  jun.  698,  contra  per  Eldon^  Ch.^  and  Stewart  v. 
Kenneit^  2  Campb.  177 ;  per  Lord  EUenborough^  C.  J.,  where  notice 
was  by  a  mere  stranger.  It  may  be  observed,  that  in  the  case  of 
Exp.  Barclay  f  the  attention  of  the  court  was  not  directed  to  Lord 
Kenyoris  c^inion  in  Shaw  v.  CrofU  But  this  point  is  now  quite 
settled  in  Chapman  v.  Keane  (u),  in  which  it  was  holden,  that  it  is 
sufficient  if  the  notice  be  given  by  any  person  who  is  a  party  to  the 
bill;  and  that  it  need  not  proceed  either  immediately  or  deriva- 
tively from  the  holder.  '^  It  is  not  necessary  to  say,  whether  the 
rule  which  dispenses  with  notice  in  cases  where  the  drawer  has  no 
effects  in  the  hands  of  the  drawee,  was  virisely  adopted  or  not. 
That  rule  certainly  proceeds  upon  the  ground  of  fraud  in  the 
drawer ;  and  the  courts  have  said,  that  where  the  drawer  has  been 
guiltv  of  fraud,  he  shall  not  daim  the  protection  of  those  rules 
which  were  introduced  for  the  benefit  of  drawers  acting  bond  fide. 
When  a  person  draws  a  bill  upon  another,  who  has  no  effects  in 
his  hands,  he  is  not  entitled  to  notice  of  its  being  dishonoured, 
since  he  must  know,  without  such  notice,  that  funds  have  not  been 
provided  to  answer  it.^  Per  Chambre,  J.,  in  Clegg  v.  Cottony 
3  Bos.  8e  Pul.  239.  In  Walwyn  v.  St.  Quintin^  1  Bos.  k  PuL 
652,  Eyre^  C.  J.,  said,  it  mi^t  be  a  proper  caution  to  bill-holders 
not  to  rely  on  it  as  a  general  rule,  that  if  the  drawer  had  not  any 
effects  in  the  hands  of  the  acceptor,  notice  was  not  necessary. 
The  cases  of  acceptances  on  the  faith  of  consignments  from  the 
drawer,  not  come  to  hand,  and  the  case  of  acceptances,  on  the 
^und  of  fair  mercantile  agreements,  might  be  ^ted  as  excep- 
tions, and  there  might  possibly  be  many  others.  See  also  Clegg  v. 
Cottoti,  3  Bos.  &  Pul.  289,  where  A.  the  agent  in  America  of  B. 
in  England,  drew  a  bill  upon  B.  and  indorsed  it  to  C.  also  residing 
in  America,  who  indorsed  it  over.     Before  the  bill  became  due, 


(ti)  4  Ner.  &  M.  607 ;  3  A.  &  £.  193. 
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A.  hnying  reason  to  believe  thafc  R  would  &il,  lodged  property 
belonging  to  B.  in  the  hands  of  C.  to  answer  the  bill  in  case  it 
should  be  returned,  C.  undertaking  to  restore  the  same  whenever 
it  should  appear  that  he  was  exonerated  from  the  bill.  Acceptance 
and  payment  of  the  bill  were  refused,  but  no  notice  was  given  to 
A. ;  held,  that  A.  was  discharged ;  Heath,  J.,  observing,  that  no 
doubt  the  rule  dispensing  with  notice  proceeded  on  the  ground  of  a 
supposed  fraud;  but  that  around  was  not  applicable  to  a  case 
where  an  agent  drew  upon  his  principal,  unless  under  very  particu- 
lar circumstances.  See  further  on  this  subject  the  opinion  of  Lord 
EUenhorough,  C.  J.,  in  Brown  v.  Maffey,  15  East,  221  ;  and 
Thaohray  v.  Blackettj  3  Campb.  165.  in  this  last  case,  Lord  JE. 
held,  that  the  drawer  having  effects  in  hands  of  acceptor  before  bill 
became  due,  was  entitled  to  notice,  althoudb  he  had  not  such  effects 
at  time  of  bill  drawn.  See  also  JRucker  v.  HUler,  3  Campb.  217 ;  16 
East,  43,  S.  C.  See  also  Claridge  v.  Baltan,  4  M.  &  S.  226.  The 
insolvency  of  the  acceptor  (o),  altibou^h  within  the  knowledge  of  the 
drawer,  wiU  not  supersede  the  necessity  of  notice  to  the  drawer,  of 
the  didionour  of  the  bill.  Although  the  holder  may  have  lost 
his  remedy  against  the  drawer,  by  laches,  in  not  giving  notice,  yet 
a  subsequent  promise  to  the  holder,  by  the  drawer,  that  he  will 
see  the  bill  paid,  will  enable  the  holder  to  maintain  an  action  on 
the  bill  (w). 

Notice  to  Indorser. — If  the  holder  of  a  bill  of  exchange  looks 
to  the  indorser  for  payment,  it  is  incumbent  on  him  to  give  notice 
of  the  dishonour  of  the  bill  within  a  reasonable  time,  otherwise  the 
indorser  will  not  be  liable.  In  Blesard  v.  Hirst  and  another, 
5  Burr.  2670,  it  was  holden,  that  the  indorsee  of  an  inland  bill  of 
exchanffe,  who  had  neglected  to  give  notice  to  his  indorser  of  the 
drawee  s  refusal  to  accept  until  a  month  had  elapsed,  in  the  course 
of  which  the  drawer  became  a  bankrupt,  could  not  recover  aminst 
snch^indorser.  Lord  Mansfield,  C.  J.,  said,  in  this  case,  5  Burr. 
2672,  that  there  was  not  any  difference  in  this  respect  between  an 
inland  and  a  foreign  bill. 

The  holder  of  a  bill  before  it  was  due  having  tendered  it  for 
acceptance,  which  was  refused,  kept  it  till  due,  without  giving 
notice  of  nonnicceptance,  when  it  was  tendered  for  payment  and 
refused,  and  then  immediately  returned  it  to  the  second  indorser, 
who,  not  knowing  of  the  laches,  took  up  the  bill ;  it  was  holden, 
that  his  ignorance  of  the  laches  of  the  former  holder  did  not 
entitle  him  to  recover  against  the  first  indorser,  who  set  up  such 
defence  (x).  With  respect  to  the  drawer,  it  has  been  observed, 
that  want  of  effects  in  the  hands  of  the  drawee,  at  the  time  of  bill 


(9)  JStdfftTe  T.  Sowerby,  11  East,  114.  (jp)  Roscow  y.  Hardy,  12  East,  434. 

(w)  Hop^$  V.  Alder,  6  East,    16  n.      But  see  Ihmn  y.  0*Keiffe,  amie,  p.  332. 
See  idso  po4i,  p.  336. 
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drawn,  will  supersede  the  necessity  of  notice ;  but  with  reBpeet  to 
the  indorser,  as  he  has  not  any  concern  with  the  accounts  between 
the  drawer  and  drawee,  notice  of  non-acceptance  must  be  given  to 
him  by  the  holder  of  the  bill,  although  the  drawer  has  not  any 
effects  in  the  hands  of  drawee  (y).  In  Tindal  v.  Browtij  1  T.  R. 
167,  an  action  was  brought  by  indorsee  against  indorser  of  a 
promissory  note.  The  defendant  had,  within  a  reasonable  time 
after  default  of  payment  of  the  note,  received  notice  thereof  from 
the  maker ;  but  the  plaintiff,  the  holder,  had  not  given  the  de- 
fendant notice  until  two  days  after  the  bill  had  become  due*  On 
this  ground  the  court  held,  that  the  plaintiff  could  not  recover, 
and  that  due  notice  ought  to  be  given  by  the  holder  himself  to 
the  indorser  within  a  reasonable  time  after  default  of  payment ; 
SuUeTy  J.,  observing,  *^  that  the  purpose  of  giving  notice  to  the 
indorser  is  not  merely  that  the  indorser  should  know  that  the  note  is 
not  paid,  for  he  is  chargeable  only  in  a  secondary  degree ;  but  to 
render  hun  liable,  you  must  show  that  the  holder  looked  to  him 
for  payment,  and  gave  him  notice  that  he  did  so.  The  notice 
by  another  person  to  the  indorser ^  can  never  be  sufficient;  but 
it  must  proceed  from  the  holder  himself.*^  The  preceding  case  of 
Tindal  v.  Brown  was  cited  by  Eldo%  C3i.,  in  Exp,  Barclay^ 
7  Ves.  iun.  598,  and  the  same  rule  was  applied  by  him  to  the 
case  of  the  drawer,  thereby  overruling  the  opinion  of  Lord  Kenyon^ 
C.  J.,  in  Shaw  v.  Croft^  Uhitty,  98,  and  ante^  p.  334,  which  case, 
however,  was  not  noticed  either  in  the  argument  or  by  the  court  in 
Exp.  Barclay.  And  see  Chapman  v.  Keane,  ante,  p.  334,  overruling 
Tindal  v.  Broum^  as  to  this  point.  The  exception  to  the  genertd 
rule  dii^ensing  with  notice  where  there  are  not  effects  in  the 
hands  of  the  drawee,  is  confined  to  actions  brought  aj^ainst  the 
drawer,  and  the  indorser  is  in  all  cases  entitled  to  notice.  Per 
Lord  Kenyan^  C.  J.,  in  Wilkes  v.  Jacks^  Peake'^s  N.  P.  C.  202. 
A  subsequent  promise  by  the  indorser,  is  a  waiver  of  the  objection 
for  want  of  notice  (z\  and  it  is  immaterial  whether  such  promise 
be  made  to  the  plaintiff,  or  to  a  third  person  (a),  who  held  the 
bill  at  the  time ;  but  a  subsequent  proposal  by  the  indorser  to  pay  the 
bill  by  instalments,  mcule  without  knowledge  of  all  circumstances  re- 
lative to  the  bill  having  been  dishonoured,  nas  been  holden  not  to 
be  a  waiver  of  the  objection  for  want  of  notice  (&).  The  rule 
requiring  notice  to  be  given  even  to  the  indorser,  is  applicable 
only  to  fair(c)   transactions,  where  the  bill  has  been  given  for 


(y)  GoodaU  t.  DoOey,  1  T.  R.  712 ; 
WUka  ▼.  Jackt,  Peake's  N.  P.  C.  202, 
S.  P.    Per  JTmycm,  C.  J. 

(z)  Peake'g  N.  P.  C.  202 ;  Lundie  ▼. 
BobertWHf  7  East,  231,  S.  P.,  recognized 
in  Jonet  r.  Morgan,  2  Cunpb.  475,  tnd 
in  Crojfon  t.  Worthen,  5  Mee.  &  W.  5, 
since  Uie  new  roles,  which  do  not  sffect 


the  question.  In  this  case  the  issne  was  on 
the  fact  of  presentment.  See  also  Hopky 
T.  Ih{flreme,  15  East,  275,  as  to  what  shall 
be  evidence  of  a  waiver  of  the  objection. 

(a)  Potter  ▼.  Rayworth,  13  East,  417. 

(b)  Goodall  y.  DoUey,  1  T.  R.  712. 

(c)  De  Berdt  t.  Atkimon,  2  H.  BI. 
336. 


BILLS  OF  EXCHANGE,  887 

value  in  the  ordinary  course  of  trade.  In  an  action  a^^ainst  the 
payee  of  a  note,  it  appeared  that  the  note  was  not  presented  for 
payment  till  the  day  atter  it  became  due,  and  that  no  notice  was 

S'ven  till  five  days  after  such  presentment ;  but  it  also  appearing^ 
lat  the  defendant  gave  no  value  for  the  note^  that  he  lait  his 
name  merely  to  give  it  credit,  and  that  he  knew  at  the  time  that 
the  maker  was  insolvent,  it  wbs  holden,  that  the  plaintiff  was 
entitled  to  recover.  De  Berdi  v.  AikvMon^  2.H.  Bl.  336.  So  in 
Si$son\.  Thomlinsonj  London  Sittings,  17th  December,  1805,  MSS. 
Lord  Ellenhoroughf  C.  J.,  ruled,  on  the  authority  of  the  preceding 
case,  that  where  the  indorser  has  not  given  any  consideration  for  a 
bill,  and  knows  at  the  time  that  the  drawer  has  not  any  effects  in 
the  hands  of  the  drawee,  he  (the  indorser)  is  not  entitled  to  notice 
of  the  non-payment  as  a  ban&Jide  holder  for  a  valuable  consideration 
would  be.  But  see  Smith  v.  Beckett  13  East,  187,  and  Brown  v. 
Maffey^  15  East,  216;  in  which  last  case  it  was  holden,  that  an 
indorser  is  entitled  to  notice  of  dishonour,  although  he  has  not 
received  any  value  for  his  indorsement,  if  he  did  not  Know  that  the 
bill  was  an  accommodation  bill  in  its  inception ;  and  see  also  Terry  v. 
Parker  {d),  in  which  Lord  Denman^  C.  J.,  delivering  the  judgment 
of  the  court,  observed  that  the  case  of  De  Berdt  v.  Athineon  could 
hardlv  be  supported,  inasmuch  as  the  defendant  was  not  the  party, 
for  whose  accommodation  the  note  was  made ;  on  the  contrary,  he 
lent  his  name  to  accommodate  the  maker. 

■ 

In  addition  to  notice,  it  was  formerly  holden,  that  an  indorsee 
could  not  sue  his  indorser  until  he  had  demanded  payment  of  the 
drawer^  on  the  ground  that  the  indorser  was  only  a  warranter  for 
the  payment  of  the  drawer ;  but  this  doctrine  has  been  overruled, 
and  it  is  now  settled,  as  wdl  in  the  case  of  a  foreign  as  in  that  of 
an  inland  bill,  that  such  a  demand  is  not  necessary,  as  appears  from 
the  following  cases : — 

Case  on  a  foreign  bill  of  exchange  by  an  indorsee  against  the 
indorser  («).  On  general  demurrer,  it  was  objected  that  plaintiff 
had  not  shown  a  demand  on  the  drawer,  in  whose  default  only  the 
indorser  warrants.  After  two  ailments,  the  court  was  of  opinion, 
that  the  declaration  was  eood  enough ;  that  to  require  a  demand 
u|^n  the  drawer,  would  oe  laying  such  a  clog  on  these  bills  as 
would  deter  all  persons  from  taking  them ;  that  as  to  the  notion 
which  had  prevailed,  that  the  indorser  warrants  only  in  default  of 
the  drawer,  there  was  not  any  colour  for  it ;  for  every  indorser  was 
in  the  nature  of  a  new  drawer,  and  at  nisi  prius  the  indorsee  was 
never  put  to  prove  the  hand  of  the  first  drawer.  The  same  point 
wBs  ruled  in  the  case  of  an  inland  bill  of  exchange,  in  Heytin  v. 
AdamBon^  2  Burr.  669.    There  is  a  dictum  of  Lord  Hardtoicke^  Ch., 

(d)  6  A.  &  E.  507  ;  1  Ner.  &  P.  752.  (e)  Bromley  y.  Frasier,  Str.  441. 
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to  the  same  «ffeet  in  Lake  y.  Hayes^  1  Atk.  281,  aaaigiung  the 
aame  reaaon,  viz.  tliat  eyery  indoreer  is  as  a  new  drawer. 

Foreisn  biDa  of  exchange  ouffht  to  be  presented  for  acceptance 
to  the  cbawee,  by  a  notary  pubhc,  or  his  clerk ;  provided  that  in 
the  case  of  a  presentment  by  the  clerk,  and  non-acceptance,  the 
notary  duly  makes  the  protest  (/).  If  the  drawee  refuses  to  accept 
the  bill(^;,  then  the  notary  ought  to  draw  a  protest  for  non- 
acceptance.  In  Cromwell  and  another  v.  Hynsan^  2  Esp.  N.  P.  C. 
511,  Kenyan,  C.  J.,  ruled,  that  when  notice  of  non-acceptance  was 
given  to  the  indorser  of  a  foreign  bill,  it  was  not  necessary  that 
such  notice  should  be  accompanied  with  a  copy  of  the  protest  for 
non-acceptance.  The  case  of  OoaUrey  v.  Mead,  Gilb.  Ev.  p.  79, 
Edit.  1761,  and  Bull.  N.  P.  271,  seems  to  be  at  variance  with  this 
decision  of  Kenyan,  C.  J.  A.  drew  a  bill  of  exchange,  in  the  West 
Indies,  on  T.,  in  London,  at  sixty  days^  sight,  payable  to  W.,  or 
order :  W.  indorsed  to  G.,  who  presented  the  bill  to  T.,  who  refusing, 
O.  noted  it  for  non-acceptance,  and  at  the  end  of  sixty  days  pro- 
tested it  for  non-payment,  and  then  vnrote  a  letter  to  A.,  and  also 
to  his  agent  in  the  West  Indies,  acquainting  them  that  the  bill 
was  not  accepted.  In  an  action  brought  against  A.  by  G.,  on  this 
case,  he  was  nonsuited;  for  fty  not  sending  the  protest  for  non- 
acceptance  he  made  himself  liable.  The  only  way  in  which  this 
case  can  be  reconciled  with  Lord  KenyofCs  decision  is,  by  con- 
sidering the  expressions  used  in  the  latter  case,  ^^  not  sending  the 
protest,"  as  meaning  nothing  more  than  "  not  giving  notice  of  the 
non-acceptance."  It  was  said  by  the  court,  in  Bromley  v.  FrasAer  (A), 
that  the  requiring  a  protest  K>r  non-acceptance  is  not  because  a 
protest  amounts  to  a  demand,  for  it  is  only  gunng  notice  to  the 
drawer  to  get  his  effects  out  of  the  hands  of  the  drawee.  In  Good- 
man  v.  Harvey  (i),  where  the  foregoing  sub^t  was  discussed,  it 
was  expressly  ruled,  in  the  case  of  a  foreign  bill,  the  drawer  wherectf 
was  resident  abroad,  that  it  was  sufficient  to  inform  him  that  the 
bill  had  been  protested  for  non-payment,  without  sending  him  a 
copy  of  the  protest. 

Protest. — A  protest  on  an  inland  bill  of  exchange  was  not  neces- 
sary unto  the  latter  end  of  King  William's  reiffn.  Thd  frequent 
delays  of  payment  of  such  bills  having  been  foima  to  be  very  incon- 
venient in  tiie  course  of  trade  and  oommerce,  it  was  enacted  by 
Stat.  9  &  10  WiU.  in.  c.  17,  that  "where  bills  of  exchange  (of  M 
or  npvrards,  payable  at  a  certain  time  after  date  (J),  and  expressed 

(/)  SeoBrooke'fl  TreatuM  on  the  Office  v.  Cr^. 
of  a  Notary  in  England,  wherein  he  shows  (h)  Str.  442. 

that  the  dictum  of  Buller,  J.,  in  Lrftley  t.  (t)  4  A.  &  E.  870  ;  6  Nev.  &  M.  872. 

MiU8r4  T.  R.  175,  "  that  the  demand  in  (j)  I^b  &ct  does  not  extend  to  bUla 

the  case  of  a  foreign  hill  must  he  made  hy  payable  after   sight.    Lrftley  v.  MiUt, 

a  notary  public,"  is  not  well  fomided.  4  T.  R.  170. 

(jf)  PtTHolt,  C.  J.,  6  Mod.  29;  Buller 
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to  be  for  value  received,)  are  drawn  in,  or  dated  at,  any  place  in 
England,  Wales,  or  Berwick-upon-Tweed,  upon  any  persons  of  or 
in  any  other  place,  in  such  cases,  after  presentation  and  acceptance, 
by  mndertorUtng  the  bills  under  the  parties'  hands,  and  after  the 
ezpimtion  of  three  davs  (k)  after  the  time  when  the  same  shall  be 
due,  on  refbsal  or  neglect  of  payment  thereof,  the  party,  to  whom 
the  said  bill  is  made  payable,  nis  agent,  &c.  may  cause  the  same  to 
be  protested  by  a  nota^  public,  and  in  default  of  such  notary,  by 
any  other  substantial  person  of  the  place,  in  the  presence  of  two 
witnesses ;  the  protest  to  be  written  under  a  copy  of  the  bill  in  the 
fcAowing  form :  — 

Know  all  m^  that  /,  A.  i9.,  on  the  day  of 

at  the  usual  place  of  abode  of  the  said  have  demanded 

payment  of  the  biU,  of  which  the  above  is  the  copy^  which  the 
said  did  not  pay  ;  wherefore^  J,  the  said 

do  hereby  protest  the  said  bill;  dated  this  day  of 

By  sect.  2,  "  the  protest  is  to  be  sent  within  fourteen  days  after 
the  making  thereof,  or  due  notice  given  thereof  to  the  party  from 
whom  the  bills  due  were  received,  who  is  (upon  producing  such 
protest)  to  repay  the  bills  with  all  interest  (I)  and  cnarges  from  the 
day  sueh  bills  were  protested,  sixpence  oidy  to  be  paid  for  the 
protest  (m).  In  default  or  neglect  of  such  protest  or  due  notice, 
the  person  so  fidling  or  neglectmg  shall  be  liable  to  all  costs, 
damages,  and  interest*^ 

This  statute  does  not  take  away  the  party's  action,  where  there 
is  not  any  protest,  to  recover  the  amount  of  the  bill ;  but  it  seems, 
that  in  such  case  he  is  not  entitled  to  recover  interest  and  charges. 
Per  Holt,  C.  J.,  in  Brouph  v.  ParhinSy  Lord  B^ym.  993.  The 
principal  is  recoverable  without  interest^  per  Lord  Hardwickej  C.  J., 
m  Lumley  v.  Palmer,  Ca.  Temp.  Hardw.  77.  But  in  Wtndle  v. 
Andrews,  2  B.  8s  A.  696,  it  was  holden,  that  to  entitle  the  in- 
dorsee of  an  inland  bill  of  exchange  to  recover  interest  from  the 
drawer,  it  was  not  necessary  to  protest  the  same  for  non-payment. 
The  statute  here  seems  to  give  the  drawer  a  remedy  by  action, 
gainst  the  party  falling  to  make  protest,  for  costs  and  damages. 
Fer  Holt,  C.  J.,  in  Brough  v.  Parkins,  Lord  Raym.  993.  Lord 
Hardwicks,  C.  J.,  in  Lumley  v.  Palmer,  justly  observed,  that  this 
statute  was  drawn  very  darkly. 

Sect.  6.  ^^  Provided  that  no  acceptance  of  such  bill  shall  be 
sufficient  to  charge  any  person,  unless  the  same  bill  be  underwritten 
or  indorsed  in  vmting  thereupon,  and  if  such  bill  be  not  so  ac- 

(Jk)  See  4  T.  R.  170.  Str.  910.    Bnt  see  WmdU  v.  Andrewi, 

(0  If  there  be  not  any  protest,  interest  2  B.  &  A.  696. 

is  not  recoTertble  against  the  drawer.  (m)  4  T.  R.  170. 
Fsr  tUqfmomdj  C.  J.,  HarrU  v.  Beman, 

z2 
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cepted,  the  drawer  shall  not  be  liable  to  pay  any  costs,  damaffes,  or 
interest,  unless  such  protest  be  made  for  non-acceptance  tnereof, 
and  within  fourteen  days  after  such  protest,  the  same  be  sent,  or 
otherwise  notice  thereof  be  given,  to  the  party  from  whom  such 
bill  was  received,  or  left  in  writing  at  the  place  of  his  or  her  usual 
abode ;  and  if  such  bill  be  accepted,  and  not  paid  before  the  expi- 
ration of  three  days  after  the  said  bill  shall  become  due,  the  drawer 
shall  not  be  liable  to  pay  any  costs,  damages,  or  interest,  unless  a 
protest  be  made  and  sent,  or  notice  thereof  given,  in  manner  and 
form  above  mentioned ;  nevertheless,  every  drawer  of  such  bill  shall 
be  liable  te  make  payment  of  costs,  damages,  and  interest,  upon 
such  inland  bill,  if  any  one  protest  be  maoe  of  non-acceptance  or 
non-payment  thereof,  and  notice  thereof  be  sent,  given,  or  left  as 
aforesaid." 

Sect.  7.  **  If  any  person  accept  any  such  bill  (4)  in  satisfaction  of 
any  former  debt  or  sum  of  money  formerly  due  unto  him,  the  same 
shall  be  esteemed  a  complete  payment  of  such  debt,  if  such  person 
doth  not  take  his  due  course  to  obtain  payment  thereof,  by  endea- 
vouring to  get  the  same  accepted  and  paid,  and  make  his  protest, 
as  aforesaid,  either  for  non-acceptance  or  non-payment  thereof." 

Sect.  8.  ^*  Provided,  that  nothing  herein  contained  shall  extend 
to  discharge  any  remedy  (5)  that  any  person  may  have  against 
the  drawer,  acceptor,  or  indorser  oi  such  bill.*"  "  In  case  any 
inland  bills  of  exchange  (n)  (for  5/.  or  upwards,  payable  at  a  certain 
time  after  date,  and  expressed  to  be  for  value  received)  be  lost  or 
miscarried  within  the  tune  before  limited  for  payment,  the  drawer 
shall  give  other  bills  of  the  same  tenor  with  those  first  given,  the 
persons  to  whom  they  shall  be  so  delivered  giving  security  to  the 
drawer  to  indemnify  him  in  case  the  bills  shaU  be  found  again.' 

(n)  9  aclO  Will.  in.  c.  17,  s.  3. 


(4)  That  is  a  bill  for  51.  or  upwards,  payable  after  date,  and  expressed 
to  be  for  value  received,  see  sect.  4.  Formerly,  a  bill  given  in  payment 
of  a  precedent  debt,  was  not  considered  as  payment,  unless  the  money 
was  paid  by  the  drawee,  although  the  holder  had  neglected  to  present  it 
for  payment,  or  to  give  notice  of  non-payment.  See  12  Mod.  203 ;  Ca. 
Temp.  Holt,  299  ;  Salk.  124.  See  Bishop  v.  Rowe,  3  M.  &  S.  362,  and 
ante,  p.  132. 

(5)  '^  The  construction  of  this  clause  is,  that  it  relates  to  the  remedy 
for  the  principal  sum  in  the  bill,  for  these  two  acts  {viz.  9  &  10  Will.  III. 
c.  17,  and  3  &  4  Ann.  c.  9,)  relate  to  and  make  a  provision  for  protests, 
which  are  to  be  followed  with  interest,  damages,  and  charges  upon  the 
drawer ;  and,  therefore,  this  is  a  very  natural  proviso,  that  this  should  not 
extend  to  discharge  any  remedy  that  they  might  have  for  the  principal 
sum,  though  there  were  no  such  protest.''  Per  Lord  Hardwicke,  C.  J.^ 
in  Lumley  v.  P aimer ,  Ca.  Temp.  Hardw.  78. 
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The  indorsee  of  a  lost  bill,  where  the  bill  has  been  indorsed  in 
blank,  cannot  recover  at  law  against  the  acceptor,  although  a  suffi- 
cient indemnity  is  tendered  (o) ;  he  must  resort  to  a  court  of  equity 
for  relief  (p).  But  where  a  bill  lost  has  a  special  indorsement  upon 
it,  an  action  may  be  maintained,  without  producing  the  bill(o). 
So  the  maker  of  a  note,  not  negodahle^  cannot  refuse  to  pay  tne 
amount  when  due,  on  the  grouna  that  the  payee  has  not  got  it  in 
his  possession  or  power,  and  cannot  produce  it  for  the  purpose  of 
delivering  it  up  to  the  maker  on  payment  (r). 

Liability  of  the  Drawer  on  Non-acceptance, — If  the  drawee,  on 
presentment  for  acceptance,  dishonour  tn^  bill,  the  drawer  may  be 
called  on  for  immediate  payment.  A  foreign  bill  of  exchange  was 
drawn  payable  at  120  days  after  sight,  but  when  the  bill  was  pre- 
sented for  acceptance,  that  was  refused ;  upon  which  an  action  was 
immediately  brought  against  the  drawer,  without  waiting  till  the 
expiration  of  the  120  £iys.  On  the  trial,  the  defendant  objected, 
that  he  was  not  liable  until  the  expiration  of  the  120  days,  and 
offered  to  call  evidence  to  prove,  that  the  custom  of  merchants  was 
such.  But  Lord  Mansfield^  C.  J.,  said,  the  law  was  clearly  other- 
wise, and  refused  to  hear  the  evidence.  Bright  v.  Furriery  Bull. 
N.  P.  269,  cited  by  JSHenborough^  C.  J.,  in  Ballingalls  v.  Oloster^ 
3  East,  483.  In  Milford  v.  mayor^  1  Doug.  55,  where  the  de- 
fendant was  holden  to  bail,  on  an  atffidavit  of  debt,  on  a  bill  of 
exchange,  draii^  by  defendant  and  indorsed  to  plaintiff,  although 
the  bill  was  not  due  at  the  time  of  the  arrest ;  yet  the  drawee  having 
dishonoured  the  bill,  the  court  refused  to  discharge  the  defendant. 
In  Maoarty  v.  Barrow^  Str.  949,  (more  fiilly  and  accurately  re- 
ported from  a  note  supplied  by  WUmot,  C.  J.,  in  3  Wils.  17,  and 
from  Ford's  note,  in  7  East,  437,  n.  (a),  and  recognized  in  Francis 
V.  iZucAer,  Ambl.  672,)  the  defendant  having  drawn  bills  on  Spain, 
which  were  afterwards  protested  for  non-acceptance,  became  a 
bankrupt  before  they  were  returned,  and,  being  arrested,  he  was 
discharged  upon  motion,  on  the  ground  that  it  was  a  debt  con- 
tracted before  the  banloruptcy,  and  at  the  very  instant  when  the 
bills  were  drawn.  And  m  Ballingalls  and  another  v.  Gloster^ 
3  East,  481,  it  was  adjudged,  that  the  indorsee  of  a  foreign  bill  of 
exchange  might  bring  an  action  against  the  person  who  had  indorsed 
it  to  mm,  immediately  on  the  non-acceptance  of  the  drawee, 
although  the  time  for  which  the  bill  was  drawn  was  not  elapsed,  on 
the  ground  that  every  indorser  was  in  the  nature  of  a  new  drawer. 
And  Lord  JEllenborough,  C.  J.,  said,  that,  in  a  late  case  tried  before 
him  at  Guildhall,  it  appeared  to  be  the  universally  received  law  on 

(o)  Pienom  t.  Hutekmnm,  2  Campb.  (q)  Limg  t.  Am/m,  2  Campb.  214»  n* 

211;  /towoniT.  Jto6tM«oii,  7B.&C.90.  Ste  also  Brwm  t.  JTMn/er,  3  M.  &  S. 

(p)  See   VFo/iM/cy  t.   Child,  1  Vet.  281. 
341,  and  Exp.  Cfreinnca^,  6  Yet.  jiu.  812.  (r)  Wain  ▼.  Bailey,  10  A.  &  £.  616« 
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the  Continent,  that  an  indoiser  was  liaUe  immediately  on  tiie  non- 
acceptance  of  the  drawee. 


V.  Of  the  Trantfer  of  BUh  i^ Exchange,  p.  842;  Of  the  Party 
in  whom  the  Sight  of  Transfer  is  vested,  p.  949. 

Bills  payable  to  order  (6)  or  to  bearer,  are  negociaUe^  and  the 
transfer  of  them  for  a  good  and  valuable  oonmderation  vests  a  ru^t 
of  action  in  the  assignee.  It  is  a  rule  of  the  common  law»  that 
choses  in  action  are  not  assignable ;  but  in  the  case  of  bills  of  esr 
change  there  is  an  exception  to  this  rule,  and  in  favour  of  commer- 
cial mtercourse  they  are,  by  the  cust<»Q  of  merchants,  assignable 
to  a  third  person  not  named  in  the  bm,  or  party  to  the  contract,  so 
as  to  vest  in  the  assignee  a  right  of  action  in  his  ^^n  name. 
Whether  a  bill  of  exchange  be  negociable  or  not,  is  a  question  ot 
law  (t).  In  respect  of  b^  payable  to  order,  the  custom  has  di- 
rected that  the  assignment  should  be  made  by  a  writing  on  the  biU, 
called  an  indorsement ;  and  in  req^t  of  bills  payaUe  to  bearer» 
that  the  assignment  should  be  constituted  by  ddUivery  (mlv  (7).. 
A  transfer  of  a  bill  of  exchange  by  indorsement  is  an  act  similar  in 
effect  to  making  a  new  bill,  we  indorser  beiog  in  the  nature  of  a 
new  drawer  (u). 

Indorsements  are  of  two  kinds :  1st,  blank ;  iod,  ftill  or  q>ecial. 
An  indorsement  in  blank,  which  is  the  most  common,  is  made  by 
writing  the  indorser's  name  on  the  back  of  the  bill^  without  any 
mention  of  the  name  of  the  person  in  whose  favour  the  indorsem^it 
is  made.  Indorsements,  whether  blank  or  special,  subsequent  to 
a  blank  indorsement  by  the  payee,  may  be  struck  out  even  at  the 

{t)  QrtaU  T.  Vaughm,  3  Bmr.  1523,      wieke,  Ch.,  1  Atk.  282;  lotA  Mmufiti4t 
1526,  1528.  C.  J.,  2  Burr.  674  ;  Lord  mieudonM^k^ 

(«)  Per  JSoU^  C.  J.,  SUn.  411 ;  Haxd.      C.  J.,  3  East,  482. 


(6)  It  must  be  observed,  that  the  iDdorsemeDt  of  a  bill  which  has  not 
the  words,  ^'  or  to  his  order**  is  good,  or  of  the  same  effect  between  ia- 
dorser  and  indorsee  to  make  the  ipdorser  chargeable  to  the  indorsee.  Per 
Holt,  C.  J.,  Hill  V.  Lewis,  Salk.  133. 

(7)  If  a  bill  be  payable  to  A.,  or  bearer,  and  A.  delivers  it  over  for 
money  received  without  indorsement,  this  is  a  sale  of  the  bill,  and  the. 
seller  does  not  become  a  new  security,  for  if  he  had  indorsed  it,  he  had 
become  a  new  security,  and  then  he  had  been  liable  upon  the  new  indorse- 
ment. Per  Holt,  C.J,,  Oovemor  and  Comipany  of  the  Bank  of  England 
V.  Newman,  Lord  Raym.  442 ;  cited  in  Emly  v.  Lye,  1 5  East,  7,  and  post, 
tit.  **  Partners.'' 
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trifti  (t) ;  conseqiieQbly  a  lemoie  indcnsee  may  declare  as  the  imme- 
diate indorsee  of  the  payee  or  first  indorser.  Indorsees  of  a  bill  ol 
exchange  against  acceptor.  The  bill  was  indorsed  in  blank  by  the 
payee,  and  after  sevend  indorsements  it  came  to  one  Jackson,  a 
bankrupt,  (whose  assignees  had  indemnified  defendant,)  under  a 
nedal  indorsement  to  him  or  order.  Jackson,  without  indoraing 
the  bill,  sent  it  to  Muir  and  Atkinson,  who  discounted  it  with  plain- 
tiffi».  Plaintiffs  had  struck  out  all  the  indorsements  except  the 
first.  Per  Lord  KamnL,  C.  J.  ''  The  &ir  holder  of  a  bill  may 
consider  himself  as  the  indcnrsee  of  the  payee,  and  strike  out  all 
the  other  indoisements.  This  special  indorsement  being  made 
after  the  payee  had  indorsed  it,  cannot  aflfect  the  title  of  the 
present  plai]]iifik(tt).  So  where  there  were  several  blank  indorse- 
ments intermedial  between  the  indorsement  by  the  payee  and 
the  indorsement  by  the  defendant,  and  plaintiff  declared  that 
the  payee  indorsed  the  bill  to  the  defendant,  who  indorsed  it  ta' 
the  plaintiff;  this  was  holden  good  (v).  If  A.,  the  payee  of  a 
bill  of  exchange,  indorses  it  in  bkuik  {to)  and  delivers  it  to  B.,  and 
B.  writc»  above  A.'s  indorsement,  "  Pay  the  contents  to  CJ"  without 
subscribing  his  own  name,  B.  is  not  liaUe  to  C.  as  an  indorser  of 
the  bill :  for,  in  order  to  make  a  party  liable  as  an  indorser,  his 
name  must  appear  written  with  intent  to  indorse.  As  by  the  law 
of  France,  an  indorsement  in  blank  does  not  transfer  any  property 
in  a  billy  the  holder  of  a  bill  drawn  in  that  country,  and  mdorsed 
there  in  blank,  cannot  (x)  recover  against  the  accej^r  in  the  courts 
of  this  country*  An  indorsement  m  fiill,  or  special  indorsement, 
mentions  the  name  of  the  indorsee,  as  thus,  "  Pay  the  contents  to 
A.  B."  and  is  subscribed  with  the  name  of  the  inaorser.  A  full  or 
special  indorsement  contains  in  itself  a  transfer  of  the  mterest  in 
the  bill  to  the  person  named  in  such  indorsement.  Poth.  Traits 
du  Contrat  de  Change,  Part  I.  chap.  2,  s.  23,  24.  But  a  haxe  in- 
dorsement without  other  words  purporting  an  assigument,  does  not 
work  an  alteration  of  the  property.  Per  Cur.,  Zuccls  v.  Haynes^ 
Salk.  130.  Clark  having  a  bill  of  exchange  payable  to  him  or  order, 
put  his  name  upon  it,  leaving  a  vacant  space  above,  and  sent  it  to 
J. S.,  his  friend,  who  got  it  accepted;  but  the  money  not  being 
paid,  Clark  brought  assumpsit  against  the  acceptor.  And  it  was 
objected,  that  the  action  should  have  been  brought  by  J.  S.  But 
per  HoU^  C  J. ;  J.  S.  had  it  in  his  power  to  act  either  as  a  servant 
or  assignee.  If  he  had  filled  up  the  blank  space,  making  the  biH 
payable  to*  him,  as  he  might  have  done  if  he  would,  that  would  have 
witnessed  his  election  to  have  received  it  as  indorsee.  The  pro- 
perty of  the  bill  would  have  been  transferred  to  him,  and  he  only 
could  have  maintained  this  action  against  the  acceptor ;  but  since 

(0  Theed  T.  Lo9eU,  Str.  1103.  210.    Per  Lord  EUenbwrfmgk,  C.  J. 

(«)  Smith  amd  oiheny,  Oarle,  PMke's  (w)  Vinemi  t.  Horloek,  1  Campb.  442. 

N.  P.  C. 225;  1  Bsp.  N.  P. C.  ISO,  8.  C.  («)  Trimbey  t.  Viptier,  I  Bingh.  N.  C. 

(tr)  Ckater$  v.  J9e//,  4  Esp.  N.  P.  C.  151 ;  4  Mo.  &  Sc.  095. 


344  BILLS  OF  EXCHANGE. 

he  bas  not  filled  up  the  blank  space,  his  inteation  is  presumed  to 
act  as  servant  only  to  Clark,  whose  name  was  put  there ;  that  on 
payment  thereof,  a  receipt  for  the  money  miffht  be  written  over  his 
name,  and  therefore  the  action  is  maintainabfe  by  Clark  (y).  From 
the  foregoing  case  it  appears  that  a  blank  indorsement  is  an  equi- 
vocal fact,  and  that  it  is  in  the  power  of  the  partv  to  whom  the  bill 
is  delivered  to  make  what  use  he  pleases  of  such  an  indorsement. 
He  may  either  use  it  as  an  acquittance  to  discharge  the  bill,  or  as 
an  assignment  to  charge  the  indorser.  Where  a  bill  was  specially 
indorsed  by  the  payee,  and  the  defendant,  before  its  indorsement  by 
the  special  indorsees,  indorsed  it ;  it  was  holden  (2),  that  as  against 
the  oefendant  it  operated  as  a  new  instrument,  although  it  lutd  no 
operation  with  regard  to  the  other  parties  to  the  bil^  but  that  it 
did  not  create  a  new  one,  to  require  a  fresh  stamp. 

Promissory  notes  and  bills  of  exchange  are  frequently  indorsed 
in  this  maimer,  "  Pay  the  money  to  my  use,"  in  order  to  prevent 
their  being  filled  up  with  such  an  mdorsement  as  passes  the  interest. 
Per  Lord  Hardwickey  Ch.,  in  Snee  v.  Prescotty  1  Atk.  249.  "  A 
bill,  though  once  negociable,  is  certainly  capable  of  being  restrained. 
I  remember  this  being  determined  on  argument.  A  blank  indorse- 
ment makes  the  bill  payable  to  bearer ;  but  by  a  special  indorse- 
ment the  holder  may  stop  the  negociability.^  Per  Lord  Mansjieldy 
C.  J.,  Ancher  v.  Bank  of  EngGindy  Doug.  639.  These  positions 
were  recognized  in  Sigoumey  v.  Lhyd^  8  B.  &  C.  622,  where  a  bill 
payable  to  the  order  of  A.  was  indorsed  by  A.  to  B.,  and  then  B. 
indorsed  thus :  "  Pay  to  C.  or  his  order /or  my  use  ;*"  it  was  holden, 
(notwithstanding  the  decision  in  Evans  v.  Cramlingtony  Carth.  5, 
and  posty  p.  349,)  that  this  indorsement  was  restrictive,  and  that 
the  property  in  tibe  bill  remained  in  B.  On  error,  in  Exch.  Cham- 
ber, judgment  was  affirmed,  5  Bingh.  625. 

It  is  not  necessary  that  in  an  indorsement  of  this  kind  the  words 
^*  or  order^  should  be  subjoined  to  the  name  of  the  indorsee ;  for  if 
a  bill  be  drawn  payable  to  order,  the  negociability  of  the  bill  will 
not  be  restrained  by  the  omission  of  the  words  "  or  order"  in  the 
indorsement,  as  will  appear  from  the  following  cases : — 

Upon  a  case  made  at  nisi  prius  (a),  coram  Pratty  C.  J.,  it  ap- 
peared, that  the  plaintiff  had  declared  on  an  indorsement  made  by 
A.,  whereby  he  appointed  the  payment  to  be  to  B.  or  order^  and 
upon  producing  the  bill  in  evidence,  it  appeared  to  be  payable  to  A. 
or  order,  but  the  indorsement  was  in  these  words,  "  Pay  the  con- 
tents to  B. ;"  and  therefore  it  was  objected,  that  the  indorsement, 
not  being  to  order,  did  not  agree  with  the  plaintiff's  declaration ; 
but,  upon  consideration,  the  whole*  court  were  of  opinion,  it  was 


(y)  Clark  t.  Pigoi,  Salk.  126,  and  12      5^  Tyrw.  107. 
Mod.  192.  (a)  Achettm  ▼.  F^mniam^  Str.  5&7. 

(2)  Penny  ▼.  Innei^  1  Cr.  M.  &  R.  439 ; 


BILLS  OF  EXCHANGE.  845 

weU  enough,  that  being  the  lecal  import  of  the  indoroement ;  and 
that  the  pbintiff  might  upon  uii»  have  indorsed  it  over  to  another, 
who  would  be  the  proper  order  of  the  first  indorser.  Before  this 
decision  in  the  case  oiAchewn  v.  FouiUain^  the  same  doctrine  had 
been  laid  down  with  respect  to  a  promissory  note,  in  the  case  of 
Morey.  Manning ^  Comyn's  R.  311,  viz.  that  where  a  note  is  drawn 
payable  to  order,  and  the  payee  indorses  it  to  A*  (omitting  the 
words  '^  or  order,'*)  A.  has  (notwithstanding  such  omission)  m  the 
interest  in  the  note,  and  may  indorse  it  to  B.,who,  upon  such  indorse- 
ment, may  maintain  an  action  against  the  maker.  So  where  a 
foreign  bill  of  exchange  was  drawn  by  A.  on  B.  (&),  payable  to  C. 
or  order,  and  accepted  by  B.,  and  C.  indorsed  it  to  D.  without 
adding  tiiie  words  ^^or  order,"  and  D.  afterwards  indorsed  it  to  E., 
who  brought  an  action  against  B,  the  acceptor,  for  non-payment ; 
evidence  having  been  adduced  at  the  trial  of  the  usage  of  mer- 
chants with  reniect  to  indorsements  of  bills  payable  to  order, 
where  the  words  ^^  or  order '^  were  omitted  in  the  indorsement, 
which  evidence  was  contradictory,  some  merchants  declaring  that 
the  omission  did  not  make  any  difference,  others,  that  it  restrained 
the  neTOciabilitv  of  the  bill,  and  made  it  payable  to  the  indorsee 
only ;  flie  jury  found  a  verdict  for  the  defendant. — On  a  motion  for 
a  new  trial,  on  the  ground  that  evidence  of  the  usage  ought  not  to 
have  been  allowed ;  that  the  custom  of  merchants  was  part  of  the 
law  of  England,  and  that  the  law  of  England  was  fully  settled  upon 
this  point :  the  court  were  unanimous  that  a  new  trial  ought  to  be 
granted ;  and  Lord  Mansfield^  C.  J.,  said,  he  was  clear  that  the 
evidence  ought  [not  to  have  been  admitted,  for  the  law  was  fully 
settled  in  the  cases  of  More  v.  Manning  and  Acheson  v.  Fountain^ 
ante.  The  other  judges  concurred,  and  JDenison^  J.,  said,  that 
there  was  not  any  instence  of  a  restrictive  limitation,  where  a  bill 
was  oririnally  made  payable  to  A.  or  order;  that  he  had  never 
heard  of  an  indorsement  to  A.  only,  and  that  in  general  the  indorse^ 
ment  foUotoed  the  nature  of  the  thing  indorsed.  As  a  bill  of  ex- 
change payable  to  A.'s  order,  is,  by  the  custom  of  merchants,  pay- 
able to  A.  if  he  does  not  make  any  order ;  so,  by  an  indorsement  of 
a  bill  of  exchange  to  the  order  of  A.,  A.  is  entitled  to  payment  if 
he  makes  no  oroer.  A  bill  of  exchange  was  drawn  (c),  payable  to 
I.  S.,  who  indorsed  it  in  this  maimer :  "  Pay  the  contents  of  the 
bill  unto  the  order  of  Mr.  Fisher.^  Fisher  brought  an  action  as 
indorsee,  averring  he  had  made  no  order  to  receive  the  money.  The 
defendant  demurred  to  the  declaration,  supposing  Ihat  Fisher  could 
not  maintain  the  action,  because  the  indorsement  was  not  to  him, 
but  to  his  order  ;  sed  per  Curiam :  The  action  is  well  brought  against 
the  indorser;  for  among  tradesmen  this  form  of  indorsement  is 

(h)  Edier,  Batt  India  ComjMmjft  2  Burr.      teration  in  the  law  merchant,  in  CutUift 
1216,  and  1  Bl.  R.  29ft,  recogniied  linoe      t.  Whitehead,  3  Bingh.  N.  C.  830. 
the  new  mlea,  which  do  not  make  any  al-  (c)  FUher  t.  PanS^etf  Carth.  403. 
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conunoBlv  iiaed»  although  it  is  intended  to  be  made  pajraUe  to  the 
peremi  whose  order  is  mentiooed. 

A  bill  payable  to  the  onfar  of  A.  is  payable  to  A.  (d),  if  he  does 
not  order  it  to  be  paid  to  any  othor  person ;  and  where  no  such 
order  appears,  it  will  be  |Hresamed  that  none  was  made.  Defendant 
had  given  a  bill  under  his  hand  to  pay  to  £.  G.  or  order  a  sum  of 
money  (e),  and  E»  G.  by  indors^nent  ordered  part  of  the  money  to 
be  paid  to  plaintiff,  upon  which  an  actioa  was  brought;  and  a 
qpecial  custom  amcmg  mo^hantswas  laid  in  the  declaration  accord- 
ing to  the  plaintiirs  case :  upon  demurrer  to  an  insufficient  {dea, 
which  ddtsMant  had  pleaded,  it  was  adju^^ged  a  void  custom,  and 
that  the  declaration  was  ill ;  for  whesre  a  man's  contract  hath  sub- 
ted  him  to  only  one  action,  k  cannot  be  dirided  so  as  to  subject 
ira  to  two  or  more.  It  was  admitted,  however,  that  if  the  plaintiff 
had  acknowledged  the  receipt  of  the  residue,  the  declaration  would 
have  been  good. 

In  order  to  derive  a  legal  title  to  a.  bill  of  exchange  payable  to 
order,  it  is  necessary  for  the  indorsee,  in  an  action  against  the  ac- 
ceptor,* to  prove  the  hand-writing  of  the  payee  or  first  indorser  (/) ; 
and,  therefore,  though  the  bill  may  come  into  the  hands  of  another 
person  of  the  same  name  with  the  payee,  yet  his  indorsement  wiQ 
not  confer  a  title,  although  the  payee  be  not  particularly  de« 
scribed  in  the  biU  (g) ;  such  an  mdorsement,  if  msAe  with  the 
knowledge  that  he  is  not  the  person  to  whom  the  bill  was  made 
payable,  is  a  forgery,  through  the  medium  of  which  a  title  cannot 
be  derived. 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to  order> 
but  indorsed  in  blank,  both  which  pass  by  delivery ;  if  an  assignee 
take  theme,  without  any  knowledge  (8)  of  defect  of  title,  bend  fide^ 
and  for  a  valuable  consideration,  such  assignee  is.  entitled  to  pay- 
ment. This  proposition,  as  far  as  it  affects  bills  payable  after  sights 
or  after  date,  and  not  on  demand,  must  be  undmtood  with  this 
restriction,  viz^  that  the  party  seeking  to  recover  on  such  bUIs  has 
not  taken  them  after  they  became  due ;  for  in  that  case  he  is  sub- 
ject to  all  the  equity  to  which  the  party  from  whom  he  took  them 
was  liable.    See  anXe,  page  325. 

(d)  Smith  V.  M*aure,  5  East,  476.  (/)  SmUJkT.  Chnter,   1  T.  R.  654. 

(tf)  jBatrJbiuv.  Giir<iee,Salk.65;Ca£th.  {g)  Mead  ▼.  Young,  4  T.  R.  28  ;  per 

466 ;  Lord  Raym.  360,  8.  C,  tiiree  justices,  itcnyofi,  C.  J.,  diss. 


(8)  See  Good  vv  Cot,  cited  in  argument,  in  Boehm  v.  ^terlingy  7  Term 
R.  427^  wfafive  the  plaintiff  had  taken  die  note,  on  which  he  sued,  for  a 
valuable  consideration,  three  months  after  it  was  due ;  and  it  appearing 
that  the  note  had  been  lost  by  the  true  owners,  and  that  the  person  from 
whom  the  plaintiff  received  it  hxid  notice  of  this^  Lord  Kenyon  held,  that 
the  plauitin  was  not  entitled  to  recover. 
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The  foUowinff  ease»  decided  oq  a  promiflBory  note,  vnH  xBnatrate 
this  poeition :  Trover  for  a  bank  note  of  21/.  lOi.  payable  to  A.  or 
bearer,  on  demand  (A).  A.  being  poafieflsed  of  the  note,  aeaib  it  by 
the  general  poet,  under  eo?er,  to  B.  in  Oidbrdahire.  ^  The  mail  waa 
robbed,  and  the  note  stolen.  The  note  in  question  aftervaids 
came  into  the  hands  of  plaintiff  for  a  valuable  oonsideration,  m  lie 
course  of  his  hiuimsy  and  withoict  notice  that  it  had  been  stolen. 
The  plwitiff  havku;  deliver^  the  note  to  defendant,  who  was  a 
derk  in  the  Bank,  for  pajvment,  he  refused  eithw  to  pay  the  money 
cor  re-ddiver  the  note,  wnereupon  thk  aeticm  wm  brought*  On  a 
ease  reserved,  the  court  were  oi  opinion,  that  plaintiff  hi^  anflSrient 
property  in  the  note  to  maintain  this  action :  that  a  eoBtrary  deteis 
mination  would  be  attended  with  injurious  conseqneaeea  to  ecm^ 
merce,  since  bank  notes  are  constancy  treated  aiKl  oonsidaced  aa 
money,  and  paid  and  received  as  cash,  and  it  was  neceaaary  that 
their  currency  should  be  established  and  secured.  So  where  a 
bill  of  exchai^e  (i),  with  a  blank  indorsement,  had  beoi  kst  by 
the  holder,  and  afterwards  was  discounted  by  the  pUintiffc,  (who 
were  bankers,)  in  the  usual  course  of  their  busing  withmit  notice, 
for  a  person  unknown  to  them,  the  plaintiffii  were  permitted  to  re* 
cover  acainst  the  acc^tor,  upon  proving  the  consideratieii  wUch 
they  had  paid  for  the  biU,  which  Kentfon^  C  J.,,  thought  necessary. 
N.  The  holder  had  advertised  the  bill,  but  it  did  not  afqpear  ihiia 
plaintiffi  had  ever  se^i  the  advertisement* 

In  cases  of  this  description,  Lord  TenterdeUj  C  J.^  used  to 
direct  the  jury  to  find  for  the  defendant,  if  they  thought  that  the 
plaintiff  had  taken  the  bill  or  note  under  circumstances  which  ought 
to  have  excited  the  suspicions  of  a  prudent  man.  See  GUTy. 
CuUtt,  8  B.  &  C.  466,  and  Down  v.  Hailing,  4  B.  &  C.  3o0.  But 
in  Crook  v.  Jcl^  (j  ),  where  the  C.  J.  Denman  had  left  it  to  the 
jury  to  say,  whether  th^re  had  been  gross  negligence  on  the  part  of 
the  plaintiff  in  taking  a  bill,  the  court  were  of  opinion  that  this  was 
a  more  accurate  mode  of  submitting  the  question  than  the  language 
adopted  in  CHU  v.  Cvbitt,  and  Sown  v.  Hailing,  In  EasUy  v« 
Crockford  (k)y  it  was  left  to  the  jury  to  find,  whether  the  de- 
fendant had  used  due  caution  in  taking  a  bank-note  of  the  amount 
of  200/.,  and  the  jury  having  found  that  he  had  not,  the  court 
refused  to  disturb  the  verdict  (/).  But  it  is  now  clearly  settled 
that  ffross  negligence  only  is  not  a  sufficient  answer,  where  the 
party  nas  sriven  consideration  for  the  bill ;  gross  negligence  may  be 
evidence  of  mala  fides ^  but  it  is  not  the  same  thing  (mj. 

{k)  MlUer  T.  Asfe,  1  Burr.  452.  (Q  See  also  I^tw  t.  Ptantm,  t  Cr. 

(t)  Lawwn  t.  Weii&i^  4  Esp.  N.  P.  C.  M.  &  R.  849,  and  5  Tyrw.  255  ;  Snow  t. 

56.  Peaeoekf  3  Bingb.  406 ;  Snow  t.  Sadler^ 

0)  3  Ner.  &  M.  257 ;  5  B.  &  Ad.  909 ;  3  Bingli.  eiO. 


in  Backhmue  x»  Harriion,  5  B.  (m)  Ooodman  ▼.  AorMy,  4  A.  &  B. 

a  Ad.  1098  ;  3  Nct.  &  M.  188.  870 ;    6  Ner.  As  M:,  372,  recognisea  in 

(A)  10  Bingh.  243 ;  3  M.  &  Sc.  700.  Uiker  ▼.  Rich,  10  A.  &  £.  784. 
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Defendant,  on  the  22nd  (n)  October,  1763,  gave  Bieknell,  who 
was  husband  of  a  ship  belonging  to  defendant,  a  cash-note,  or  check 
on  his  banker,  which  was  worded  thus :  ^*  Pay  to  ship  Fortime  or 
bearer,  70/.*^  B.  lost  the  cash-note,  which  haying  been  offered  to 
phuntifi^  a  grocer  at  Portsmouth,  on  the  25th  October,  1763,  in 
the  course  of  bunness,  he  took  it  bond  fide,  and  gave  a  valuable 
consideration  for  it,  without  notice  of  the  loss.  Defendant  having 
directed  his  banker  not  to  pay  the  cash-note,  an  action  was 
brought :  and  plaintiff  declared,  first,  as  on  an  inland  bill  of 
exchange,  and  secondly,  for  money  had  and  received.  Verdict  for 
defendant.  A  motion  was  made  for  a  new  trial,  which,  after 
argument,  was  granted ;  the  court  observine,  that  notes  of  this 
kind  were  negociable  by  delivery,  and  as  plamtiff  came  fairly  by 
the  note  in  question,  for  a  valuable  consideration,  he  was  entitled 
to  recover.  And  per  Yates^  J.,  *^  It  has  been  doubted,  whether 
that  species  of  action,  where  the  plaintiff  declares  upon  the  note 
itself,  as  upon  a  specialty,  was  proper,  but  here  is  a  count  for 
money  had  and  received.  The  question,  whether  plaintiff  can 
maintain  this  action,  depends  upon  the  note's  being  assignable  or 
not.  The  original  advancer  of  the  money  manifestly  appears  to 
have  had  money  in  the  hands  of  the  drawer;  and  therefore  he 
was  certainly  entitled  to  bring  this  action;  and  if  he  transfer 
his  property  to  another  person,  that  other  person  may  also  main- 
tain the  like  action.  Bicknell  must,  under  the  circumstances  of 
the  case,  be  considered  as  having  delivered  this  instrument  to 
plaintifi^  which  is  tantamount  to  indorsement ;  and  there  is  not 
any  doubt  of  his  having  come  by  it  fairly,  bond  jide^  and  for  a 
valuable  consideration.  Case  on  a  bill  of  exchange  payable  to  I*  S. 
or  bearer,  against  the  drawer  (o).  Upon  evidence,  niled  by  Lord 
Pemberton^  that  plaintiff  must  entitle  himself  to  it  on  a  valuable 
consideration,  (though  among  bankers  they  never  make  indorse- 
ments in  such  case^  for  if  he  come  to  be  bearer  by  casualty  or 
knavery,  he  shall  not  have  the  benefit  of  it.  A  bank-bill  payable 
to  A.  or  bearer,  being  riven  to  A.  and  lost  (p),  was  found  by  a 
stranger,  who  transferred  it  to  C.  for  a  valuable  consideration.  C. 
got  a  new  bill  in  his  own  name.  Per  Holt^  C.  J. — "  A.  may  have 
trover  against  the  stranger,  who  found  the  bill,  for  he  had  not  any 
title,  though  payment  to  him  would  have  indemnified  the  bank; 
but  A.  cannot  maintain  trover  against  C.  by  reason  of  the  course 
of  trade,  which  creates  a  property  in  the  bearer."  A  bill  of 
exchange,  payable  to  order,  with  a  blank  indorsement,  stands  on  the 
same  footing  as  a  bill  payable  to  bearer ;  both  passing  by  delivery. 
On  this  principle,  and  on  the  authority  of  the  prec^Ung  cases  of 

(»)  Grant  T.  Vauffhan,  3  Bvnr.  1516 ;  (p)  Anon.  B.  R.  London  Sittings,  M. 

1  Bl.  R.  485,  S.  C.  10  WiU.  111.  Salk.  126.   Ld.  Raym.  738, 

(o)  Hinion  v.  ,  2  Show.  S.  C, 

235. 
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Milter  v.  Race^  and  Chrant  v.  Vaughan^  it  has  been  holden  (9), 
that  a  bill  with  a  blank  indorBement  having  been  stolen  and  ne^ 
ciated,  the  innocent  indorsee  thereof,  for  a  valuable  conaderation 
in  the  usual  course  of  Imsiness^  without  notice,  might  recover 
against  the  drawer. 

A  banker  is  bound  (r)  to  pay  a  check  drawn  by  a  customer  within 
a  reasonable  time  after  he  (the  banker)  has  received  sufficient 
funds  belonging  to  the  customer ;  and  the  customer  may  maintain 
an  action  of  tort  agunst  the  banker  for  refusing  payment  of  a 
check  under  such  circumstances,  and  is  entitled  to  have  a  verdict  for 
nominal  damages,  although  he  cannot  prove  that  he  has  sustained 
any  actual  damage. 

Where  a  customer  of  the  Bank  of  Enriand  was  in  the  habit  of 
making  his  acceptances  payable  at  the  Bank,  and  one  of  such 
acceptances  being  presented  for  payment  at  eleven  o'clock  in  the 
morning,  was  di^onoured,  for  want  of  assets,  and  was  presented 
again  by  a  notary  at  six  in  the  evening,  when  the  same  answer  was 
given  by  a  person  stationed  for  that  purpose ;  it  was  holden  («),  in 
an  action  for  dishonouring  the  bill,  that  the  Bank,  although  they 
had,  before  six  o'clock,  received  assets,  were  not  bound  to  pay  the 
bill,  it  being  after  the  usual  hours  of  business. 

Of  the  Party  in  whom  the  Right  of  Trcmsfer  is  vested. — De^ 
fendant  drew  a  bill  of  exchange  upon  A.  (/),  payable  at  so  many 
days'  sight  to  B.  or  order,  for  the  use  of  C. ;  B.  indorsed  this  biU 
to  plaintiff  for  value  received :  this  bill  was  accepted,  but  payment 
having  been  refused,  plaintiff  brought  this  action  as  indorsee, 

r'nst  defendant  as  drawer.  Defendant,  after  oyer  of  the  bill, 
ded  that  C.  (the  cestui  que  use^)  was  an  officer  in  the  ex- 
cise, and  indebted  to  the  king  in  such  a  sum,  and  that  upon  an  ex- 
chequer process,  at  the  suit  of  the  king,  the  sum  mentioned  in 
the  bill  was  extended  in  his  hands :  upon  demurrer,  it  was  adjudged 
by  the  court  for  the  plaintiff  (u),  first,  because  C.  had  an  equitable 
and  not  a  lend  interest  to  have  the  money,  for  he  could  not  main- 
tain an  action  against  the  acceptor.  Secondly,  the  indorsement 
was  for  value  received  of  plaintiff  by  B.,  and  so  B.  received  the 
money  to  which  C,  as  cestui  que  use^  had  an  eauity ;  but  the  sum 
demanded  by  plaintiff  is  not  that  sum,  but  anotner  due  to  him  for 
value  received,  in  which  sum  C.  was  not  concerned,  for  which  reason 
the  money  now  in  demand  was  not  extendible.  This  judgment  was 
affirmed  m  error  in  the  Exchequer  Chamber.  E.  2  Will.  &  Ma. 
See  2  Vent.  307.  See  remarks  on  this  case  in  Sigovmey  v.  Lloyd^ 
8  B.  &  C.  680. 

• 

(q)  Peacock  t.  Rhodeif  Dong.  633.  Cr.  M.  &  R.  744. 

(r)  Marzetti  v.  Williamaf  1  B.  &  Ad.  (t)  Effmu  t.  Oromlington^  Cartii.  5. 

415.  («)  E.  1  Wm.  &  Ma.  Holt,  C.  J. 
(«)  WkUaJtcr  ▼.  Bmk  of  BngUmd,  1 
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It  »  the  ooostattt  usage  of  merchaftito  for  adtkiinMffttoiB  to  in- 
dotae  and  amgn  over  lim  of  exchange  (v\  made  (payable  to  their 
inteatato^a  older.  Where  a  bill  of  exohanM  has  been  indorsed  by 
the  p»yee  to  A.  and  B.  as  executors  («^,  they  may  declare  as  sa<ji 
in  an  action  against  the  acceptor.  When  a  bill  <^  exchange  is 
drawn,  payable  to  A.  and  B.  or  their  or&f  (x)^  and  A.  and  B.  are 
not  partners :  to  make  it  negociable,  the  bill  should  be  indorsed  by 
A.  and  B.,  such  being  the  usage  of  merchants  (9) ;  but  in  such  case, 
if  the  bill  be  indorsed  by  A.  in  the  name  of  Inmself  and  B.,  and 
afterwards  the  drawee  accepts  the  bill  so  indoto3ed(y)y  it  is  not 
competent  to  him  to  object,  that  the  bill  has  not  been  regularly 
indorsed.   See  Porthome  v.  Parker^post^  tit. "  Partners,"  Sect.  I V . 


VL  Of  Presentment  far  Paymeni^  and  herein  of  the  Days  of  Gtace^ 
p*  350 ;  Non-payment  and  Notice  thereof  p.  352;  Protest^ 
p.  859 

Wherb  bills  of  exchange  are  drawn  payable  at  usance  (10),  or  a 
o^tam  time  after  date,  or  after  sight,  such  bills  ought  not  to  be 
presented  for  payment  at  the  expiration  of  the  time  mentioned  in 
the  Inlls,  but  at  the  expiration  of  what  are  termed  days  of  grace. 
In  an  action  against  the  drawer  of  a  bill  of  exchange,  the  eyidence 
being  that  the  bill  had  been  demanded  from  the  acceptor  on  the 
day  preceding  the  last  day  of  grace ;  the  plaintiff  was  nonsuited. 
mffen  V.  It3>erts,  1  Esp.  N.  P.  G.  262.  Kenyon,  C.  J.  ''  In  case 

<9)  Per  DmUMon,  J.,  3  WUb.  4.  (s)  Carviek  t.  Viektry,  Doug.  663,  n. 

{w)  King  V.  Thom^  1  T.  R.  487.  (y)  Jomav.  Ba4ford,  1  Campb.  83,  n. 


(9)  As  the  property  in  a  biU  of  exchange  passes  to  the  holder,  when  he 

eys  the  consideration,  and  as  indorsement  is  merely  evidence  of  the  trans- 
',  a  trader,  who  before  his  bankruptcy  has  parted  with  a  bill  for  a  valu- 
able consideration,  but  omitted  to  indorse  it,  may  indorse  it  after  his  bank- 
ruptcy :  and  such  indorsement  will  be  a  sufficient  title  to  the  party  to 
Whom  it  was  delivered.     Smith  v.  Pickering,  Peake's  N.  P.  C.  50, 

(10)  This  term  signifies  the  time  which,  by  the  usage  bf  the  countries 
between  which  ^e  bills  are  drawn,  is  appointed  for  the  payment  of  them. 
Poth.  s.  15.  See  a  table  of  usances,  Chitty,  142,  143.  Usances  are  cal- 
culated exclusively  of  the  date  of  the  bill.  Chitty,  143.  The  computa- 
tion of  time,  when  expressed  by  months,  is  by  calendar  months.  Chitty, 
143.  Where  bills  are  payable  so  many  days  after  sight,  the  days  are 
computed  from  the  day  the  bills  are  accepted,  or  protested  for  non- 
acceptance. 
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of  foreign  bQb  of  ezchange,  the  custom  is  (z)  ,tliat  three  days  (11) 
are  allowed  for  payment  of  them,  and  if  tibey  are  not  paid  on  the 
last  of  the  said  days,  the  party  ought  inmiediatdy  to  jvotest  the 
bill,  and  return  it>  and  by  tnis  means  the  drawer  will  be  charged ; 
bat  if  he  does  not  protest  on  the  last  of  the  three  days  of  grace, 
therei  although  he  upon  \diom  the  ImII  is  drawn  fiedls,  the  drawer  wiU 
not  be  chargeable ;  for  it  shall  be  reckcmed  his  folly  that  he  did  not 
protest,  &c.  But  if  it  happeus  that  the  last  of  the  said  three  days 
IS  a  Sunday,  or  a  great  hohday,  as  Christmas-day,  8ec.,  upon  which 
no  money  used  to  be  paid,  thcore  the  party  ou^t  to  demand  the 
mon^  on  the  second  day :  otherwise  it  will  be  at  his  own  peril,  far 
the  cbawer  will  not  be  chargeable*"  Oood  Friday  is  to  be  con- 
sidered as  a  Sunday  or  Christaias-day  (a).  By  stat.  7  &  8  Geo.  lY. 
e.  15,  s.  2,  bills  of  ezchange  becoming  due  on  a  day  appointed  by 
proclamation  for  fast  or  thanksgiving  are  payable  on  the  day  pre- 
oedinff :  and  by  sect.  3,  Good  Friday,  Cfaristmiis-day,  and  every  such 
day  of  fi»t  or  thankspving  is  to  be  considered,  as  regards  bills  of 
exchange  and  promissory  notes,  as  Sunday. 

The  forcing  passage  from  Lord  Raymond^s  Reports,  mentions 
only  forekp  bms  of  exchange ;  but  it  was  said,  by  Lord  Kenyan^ 
C.  J.,  in  Srawn  v.  Harraden^  i  T.  R.  162,  that  it  had  been  settled 
for  more  than  half  a  centurv,  that  inland  bills  of  exchange  were 
payable  at  the  same  time  as  fordgn  bills  of  exchange.  A  foreign 
biU  of  exchange  was  drawn  on  C.  and  Co.  at  Liverpool,  payable  to 
A.  in  London.  C.  and  Co.  having  reftised  to  accept,  it  was  acc^ted 
by  B.  in  London,  for  the  honour  of  the  payee,  if  regularly  protested 
and  refused  wh^i  due.  It  was  holden  (i),  in  an  action  against  B., 
that  under  the  flpecial  form  of  the  acceptance,  a  presentment  for 
payment  to  C.  and  Co.  at  Liverpool,  a  refusal  by  them,  and  a  pro- 
test there  were  neoessarv,  and  tnerefore  that  the  biU  was  properly 
presented  for  payment  there  on  the  day  it  became  due. 

There  is  a  distinction  between  bills  payaUe  at  a  certain  time  afler 
date,  and  bills  payable  at  a  certun  time  after  sight.  The  holder  of 
a  bill  payable  after  date  is  bound  to  use  all  due  £ligence,  and  to 
present  such  bill  at  its  maturitv,  but  in  case  of  a  biB  pavable  after 
sight,  the  holder  may  put  the  bill  into  circulation  before  he  presents 
it  (c) ;  or,  although  he  does  not  circulate  it,  he  may  take  a  reason- 


(jr)  Per  merchants  in  endenoe  at  Oaild-  (b)  MUeheU  v.  Barmg,  10  B.  &  C.  4. 

haU,  Trin.  7  WUL  III.  coram  Holt,  C.  J.,  (e)  Per  Oiftfo,  C.  J.,  in  Goifpy  ▼.  Har- 

Tumi  T.  LmU,  Lord  Raym.  743.  dm,  HoU,  N.  P.  C.  344 ;   Fry  v.  HiU,  7 

(a)  SUt.  39  &  40  Geo.  III.  c  42.  Tannt.  397. 


(11)  Three  days,  exclusively  of  the  day  on  which  the  bill  becomes  due, 
every  where,  except  at  Hamburgh,  where  that  day  makes  one  of  the  days 
of  grace.     Chitty,  140. 
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able  time  to  present  it.  A  delay  to  present  ontil  the  fourth  day  a 
bill  on  London,  given  within  twenty  miles  thereof,  is  not  unreason- 
able. I  am  not  aware  that  it  has  ever  been  soleinnly  decided,  that 
days  of  grace  are  alIo^i:ikbIe  on  bills  of  exchange  payable  at  sight. 
If  the  reader  wishes  to  pursue  the  dicta  on  this  subject,  he  will  find 
them  collected  in  Mr.  Cfhitty's  Treatise  on  Bills  of  Exclumge,  &c., 
p.  144,  145,  146.  The  weight  of  authority  is  in  favour  of  such  an 
allowance.  Days  of  mice  are  not  allowed  on  bills  payable  on  de- 
mand. Chitty,  146.  r^o  debt  arises  upon  a  bill  payaole  after  sight, 
until  a  presentment  for  payment ;  and  consequently  the  statute  of 
limitations  will  not  operate  as  a  bar  to  such  bdl,  unless  it  has  been 
presented  for  payment  six  years  before  the  action  commenced  (d). 
With  respect  to  promissory  notes  payable  on  demand,  the  statute 
runs  from  the  date  of  the  note  (e) ;  but  where  the  note  was  payable 
''  two  years  after  demand ;"  it  was  holden  (/),  that  the  statute  did 
not  begin  to  run  until  two  years  after  demand  of  payment  had  been 
made.  Upon  a  promissory  note,  payable  on  demand  '^  at  sight,"  an 
action  cannot  be  maintained  (g)  until  after  presentment. 

The  acceptor  of  a  bill  of  exchange  (h)  having,  or  being  presumed 
to  have,  in  his  hands  effects  of  the  drawer,  for  the  purpose  of  d]»- 
chareing  the  bill,  is  considered  as  the  principal  debtor,  and  is  pri- 
Tn&rSy  liable;  payment  must,  therefore,  be  demanded  of  the  acceptor, 
in  the  first  instwce,  on  the  day  when  the  bill  becomes  due ;  and  in 
case  of  refusal  or  default,  due  notice  of  such  demand  and  refusal  or 
default  must  be  nven  to  the  drawer,  within  a  reasonable  time  after 
such  demand  and  refusal  or  default,  in  order  that  he  may  withdraw 
his  effects  as  speedily  as  possible  from  the  hands  of  the  acceptor. 
Until  these  previous  steps  have  been  taken,  the  drawer  cannot  be 
resorted  to  for  non-payment  of  the  bill. — The  want  of  notice  to  a 
drawer  who  has  effects  in  the  hands  of  the  acceptor,  after  dishonour 
of  the  bill,  is  considered  as  tantamount  to  payment  by  him.  The 
notice  of  dishonour  may  be  given  on  the  same  day  on  which  pay- 
ment is  refused  (t).  Want  of  effects  in  the  hands  of  the  drawee 
at  the  time  of  drawing  the  bill  and  of  its  maturity,  and  the  absence 
of  reasonable  erounds  for  expecting  that  the  bin  will  be  paid,  will 
dispense  with  me  necessity  of  presenting  the  bill  for  payment  to  the 
drawee,  when  it  arrives  at  its  maturity  (J) ;  and  if  it  oe  presented 
two  days  after,  and  payment  is  refusecl,  tne  drawer  is  liable. 

In  an  action  by  an  indorsee  of  a  bill  against  the  drawer  (A),  it 


iS 


Hblmet  t.  Kertiaon,  2  Taunt.  323. 

\e)  Chriaiie  v.  Fotuiek,  C.  B.,  London 
Sittings  after  M.  T.  52  Geo.  III.  Sir  J. 
Man^ldf  C.  J.,  M.  S. ;  Norton  v.  BUamt 
2  M.  &  W.  461»S.P.,  where  note  was  pay- 
able with  interest  on  demand. 

(/)  Thorpe  and  Wife  ▼.  Booth,  I  Ry. 
&  Moo.  388,  and  8  D.  &  R.  347,  nnder 
the  name  of  Thorpe  t.  Combe. 


(H)  Dixon  V.  Nuttatt,  1  Cr.  M.  &  R. 
307  ;  4  Tyrw.  1013. 

(A)  J>aggH»h  v.  Weatherh^,  2  Bl.  R. 
747. 

{i)Bwrhridge  r.Mamurgf  3  Campb.  193. 

(j  )  Terry  v.  Parker,  6  A.  &  £.  502. 

(k)  Seott  T.  I4ford,  9  East,  347 ;  i 
Campb.  246,  8.  C.  See  also  Lanydale  ▼. 
Trimmer,  15  East,  291. 
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appeared  that  the  bill  had  been  drawn  on  the  1st  of  Mar6h,  1806^ 
by  the  defendant,  on  one  Moses  Agar,  payable  three  months  after 
date :  and  the  plaintiff,  having  become  the  holder  of  it,  had  placed 
it  in  the  hands  of  his  bankers,  Down  and  Co.  On  the  4th  of  June, 
when  the  bill  became  due,  a  clerk  of  Down  and  Co.  presented  it  for 
payment;  and  it  was  difidionoured.  On  the  5th  they  returned  it 
to  the  plaintiff,  who^  by  letter  put  into  the  two-penny  post  on  the  6th, 
^ve  notice  to  the  defendant  of  the  dishonour ;  the  plaintiff  living 
m  London,  and  the  defendant  at  Shadwell.  The  case  was  left  to 
the  jury  on  the  question  whether  the  notice  of  the  dishonour  had 
been  given  in  reasonable  time ;  and  the  jury,  being  of  opinion  that 
it  had,  found  a  verdict  for  the  plaintiff.  And  on  motion  for  a  new 
trial,  on  the  ground  that  due  diligence  had  not  been  used,  the  court 
refused  the  rule: — Le  Blancy  J.,  observing,  that  it  could  not  be 
contended  that  a  banker  ought  to  give  notice  of  the  dishonour 
to  any  but  his  customer  (l),  for  whom  he  held  the  bill ;  and  he 
thought  that  the  holder  of  a  bill  might  avail  himself  of  the  convey- 
ance by  the  two-penny  post.  The  distance  at  which  the  parties  live 
from  one  another  is  immaterial,  provided  thev  are  within  the  limits 
of  the  two-penny  post ;  and  it  is  sufficient  ii  the  letter  be  put  into 
the  receiving-house  in  time  for  the  party  to  have  it  on  the  day  when 
he  ought  to  have  notice  of  its  dishonour  (m).  Notice  to  the 
drawers  of  non-payment,  by  sending  to  their  counting-house,  during 
hours  of  business,  on  two  successive  days,  knocking  there,  and 
making  noise  sufficient  to  be  heard  by  persons  within,  and  waiting 
there  several  minutes,  the  inner  door  of  the  counting-house  being 
locked,  is  sufficient,  without  leaving  a  notice  in  writing,  or  sending 
by  the  post,  though  some  of  the  drawers  live  at  a  small  distance 
finom  the  place  (»).  So  ^a  verbal  notice  leffc  with  the  wife  of  the 
drawer  at  his  house  has  been  holden  (o)  sufficient. 

By  stat.  7  &  8  Geo.  IV.  c.  15,  s.  1,  where  bills  of  exchange  or 
promissory  notes  becoming  due  on  the  day  preceding  Good  Friday 
or  Christmas-day  are  dishonoured,  notice  thereof  may  be  giiien  on 
the  day  after;  and  when  Christmas-day  falls  on  Monday,  and 
the  bill  or  note  becomes  due  on  the  Saturday  preceding,  notice  may 
be  given  on  Tuesday :  and  by  sect.  2,  when  bills  or  notes  become 
due  on  or  on  the  day  previous  to  a  day  of  fast  or  thanksgiving, 
notice  may  be  given  on  the  day  after ;  and  when  such  day  of  fast  or 
thanksgivmg  is  a  Monday,  and  the  bill  or  note  becomes  due  on  the 
Saturday  preceding,  notice  may  be  given  on  Tuesday.  The  law 
merchant  respects  the  religion  of  different  people ;  and  consequently 
a  person  is  not  required  to  give  notice  of  the  dishonour  of  a  bill  on 
a  day  when  by  the  rules  of  his  religion  it  is  unlawful  to  attend  to 
secular  affidrs ;  e.  ^.  a  great  Jewish  festival  (/>). 


i: 


(I)  SeeRohion  t.  Benneti,2Tmnt.  388.  (n)  Cfroue  t.  Smiih,  1  M.  &  S.  545. 

[m)  Hilion  t.  F^nrelaugh,  2  Campb.  (o)  Houiegoy.  Cbt0iitf,2  M.  &W.  348. 

633.  (p)  Undo  v.  Umworth,  2  Campb.  602. 
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Where  there  are  several  indorsemoits,  and  the  holder  gives  notice 
of  dishonour  to  his  indorser,  neither  that  indorser,  nor  any  prior 
indorser,  is  bound  to  transmit  the  notice  of  dishonour  on  the  very 
day  on  which  he  receives  it.  Each  successive  indorser  will  be  con- 
sidered as  having  used  due  diligence,  if  he  transmit  the  notice  of 
dishonour  on  the  day  after  it  is  received^  in  a  case  where  all  the 
parties  live  in  the  same  place  ;  but  if  he  neglect  giving  the  notice 
on  that  day,  and  the  day  after,  it  will  be  too  late.  In  Smith  v.  Mul- 
lett  (^),  Lord  £Uenborough  said,  that  it  was  of  great  importance 
that  there  should  be  an  established  rule  upon  this  subject,  and  he 
thought  there  could  be  none  more  convenient  than  that  where  the 
parties  reside  in  London,  each  party  should  have  a  day  to  give 
notice.  In  that  case  the  plaintiff  had  notice  of  dishonour  on  the 
Monday,  and  did  not  give  notice  to  his  indorser  until  the  Wednes- 
day ;  Lord  EUenhorough  ruled  that,  as  a  day  had  been  lost,  the 
notice  was  not  given  in  due  time. — In  Jamesim  v.  Suointon  (r),  the 
same  rule  was  recognized  by  Lawrence,  J.,  viz.  that  each  party 
to  the  bill  has  a  day  to  give  notice,  with  this  addition,  that  a  sub- 
sequent indorser  may  avail  himself  of  a  notice  given  by  a  prior 
indorser  to  the  drawer ;  and  that  a  notice  given  between  eight  and 
nine  o'clock  in  the  evening  to  a  party  living  at  Islington,  is  given 
in  due  time.  If  the  drawee  of  a  bill  goes  fibroad,  leaving  an  agent 
here  in  England  with  power  to  accept  bills,  by  virtue  of  which 

EDwer  the  agent  accepts  the  bill  in  question,  it  is  incumbent  on  the 
older  to  present  such  bill  to  the  agent  for  payment,  if  the  drawee 
continues  absent  (s).  Where  a  biU  is  made  payable  at  a  banker's 
in  the  city  of  London,  it  is  sufficient  to  present  the  bill  for  payment 
to  a  clerk  of  the  banker  at  the  clearing-house  (t).  It  is  customary 
among  the  London  bankers,  in  their  dealings  with  each  other,  not 
to  pay  any  check  which  is  presented  by  or  on  behalf  of  another 
banker,  after  four  o'clock  in  the  afternoon ;  but  merely  to  give  an 
answer  to  the  person  so  presenting  it,  whether  it  is  a  good  check  or 
not ;  «and  in  case  the  check  is  approved,  a  mark  is  made  on  it, 
either  by  the  person  presenting  it,  or  the  person  who  gives  the 
answer ;  and  a  check  so  marked  is  considered  as  entitled  to  a  prio- 
rity of  payment  on  the  next  day.  It  is  not  necessary  to  present  a 
check  so  marked  for  payment  at  the  banking-house  on  the  next  day; 
it  is  sufficient  if  it  be  presented  at  the  clearing-house  (u).  The  re- 
ceiver of  a  check  has  till  the  close  of  the  banking  hours  on  the  fol- 
lowing day  to  present  it.  A  debtor  paid  his  creditors  by  a  crossed 
check ;  the  creditor  on  the  same  day  transmitted  the  crossed  check 
to  his  banker,  who  negligently,  (as  it  was  alleged,)  omitted  to  pre- 
sent it  at  the  clearing-house  in  time  for  that  day  (when  it  would 
have  been  paid,) — on  the  next  day  it  was  dishonoured,  the  firm  on 

{q)  2  Campb.  209.  (/)  Reynolds  t.  Chettle,  2  Campb.  596. 

(r)  2  Campb.  373  ;  2  Taunt.  224,  8.  C.  (ii)  Rohwn,  t.  Betmett,  2  Taunt.  388. 

(«)  Phil^i  Y.  A»tlmg,  2  Taunt.  206. 
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which  it  was  drawn  having  stepped  payment ;  it  was  holden  (t?), 
that  the  supposed  negligence  of  the  banker,  although  it  might 
render  him  liable  to  his  customer,  did  not  discharge  me  drawer ; 
the  holder  of  a  check  being  entitled  by  the  gener^  law  as  above 
stated  to  present  it  on  the  day  after  he  receives  it,  and  no  custom 
of  the  city  of  London  being  proved  as  between  debtor  and  creditor, 
that  a  crossed  check,  if  received  by  the  creditor  and  sent  by  him  to 
his  banker,  in  sui&cient  time,  must  be  cleared  the  same  day. 

A  presentment  at  a  banking-house  after  banking  hours,  when  the 
house  is  shut,  is  not  a  sufficient  presentment  to  charge  the  drawer ; 
and  no  inference  is  to  be  drawn  from  the  circumstance  of  the 
bill  being  presented  by  a  notary,  that  it  had  been  before  duly  pre- 
sented within  banking  hours  (w).  But  though  the  presentment  be 
out  of  banking  hours,  yet  if  a  person  be  stationed  at  the  banking- 
house  for  the  purpose  of  returning  an  answer,  and  he  returns  for 
answer  "No  orders,*^  that  is  a  sufficient  presentment  (x).  And 
presentment  at  the  house  where  bill  was  made  payable,  not  a  bank- 
ing-house, at  half-past  seven,  p.  m.  has  been  holden  sufficient  (y). 

Assumpsit  for  goods  sold  and  delivered.  P.  6.  I.  Defendant 
about  nine  o'clock  on  Friday,  3rd  September,  1825,  purchased  of  the 
plaintiff's  servant,  in  the  market  at  Tavistock,  three  oxen,  and  paid 
for  them  in  seven  5/.  notes  of  Shiels  &  Co.,  bankers  at  Devonport, 
payable  to  bearer  at  Devonport,  they  at  that  time  being  in  good 
credit.  On  the  Saturday  morning  there  was  a  run  upon  the  bankers, 
but  they  continued  paying  all  their  notes  until  three  o'clock  of  the 
afternoon  of  that  day,  when  they  stopped  payment ;  the  usual  hour 
at  which  they  closed  the  business  of  the  day  being  four  o^clock. 
The  plaintiff's  servant  returned  home  in  the  evening  of  the  Friday, 
but  the  plaintiff  not  being  at  home,  the  notes  in  question  were  not 
delivered  to  him  until  the  following  evening.  The  plaintiff  resided 
at  a  place  distant  twenty  miles  from  Devonport.  The  notes  never 
were  presented  at  all.  Per  Cur,  (z).  "  This  is  the  ordinary  case 
of  a  bill  or  note  payable  to  the  bearer,  on  demand,  on  a  banker, 
^ven  by  way  of  payment.  A  party  receiving  such  a  note,  if  payable 
m  the  place  where  it  is  given,  is  not  bound  to  present  it  until  the 
morning  of  the  next  day  of  business  after  its  receipt ;  and  if  payable 
elsewhere,  he  is  bound  to  send  it  by  the  post  of  the  day  next 
following  that  on  which  it  was  given  him.  The  pUuntiff  was  not 
bound  to  send  these  before  the  Saturday's  post,  in  which  case  they 
could  not  have  been  presented,  as  the  bank  had  stopped.*"  Where 
the  holder  of  a  bill  of  exchange  intends  to  sue  any  of  the  indorsers, 
it  is  incumbent  on  him  first  to  demand  payment  from  the  acceptor, 

(t)  BoddinfftOH  t.  Schlencitr,  4  B.  fie  (y)  Wilkina  r.  JadU,  1  M.  &  Rob.  41. 

Ad.  752.  (jr)  Jarnet  r.  HoldUch,  MS.,  and  8  D. 

(w)  Blfordr.  Tttd,  1  M.  &  S.  28.  &  R.  40. 
(r)  GanM//T.  FToo^feocit,  6  M.&S.  44. 
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on  the  day  when  the  bill  becomes  due  (a),  and  in  case  of  refusal,  to 

S've  due  notice  thereof,  within  a  reasonable  time,  to  the  indorser. 
otice  of  dishonour  must  be  given  within  a  reasonable  time.  The 
general  rule,  as  it  may  be  collected  from  Tindal  v.  Broum,  1  T.  R. 
167,  seems  to  be,  with  respect  to  persons  living  in  the  same  town, 
that  the  notice  shall  be  given  by  the  next  day ;  and  with  regard  to 
such  as  live  at  different  places,  that  it  shall  be  sent  by  the  next  post. 
But  if  in  any  particuUr  place  the  post  should  go  out  so  earl^  after 
the  receipt  of  the  intelligence,  as  that  it  would  be  inconvement  to 
require  a  strict  adherence  to  the  general  rule,  then,  with  respect  to 
a  place  so  circumstanced,  it  would  not  be  reasonable  to  require  the 
notice  to  be  sent  till  the  second  post.  In  Haynes  v.  Sirksy  S  Bos. 
&  Pul.  599y  where  the  bill,  which  was  put  by  plaintiff  in  the  hands 
of  his  banker  to  present  for  payment,  having  been  dishonoured  in 
London,  about  two  o'clock  on  Saturday,  and  presented  again  at  nine 
in  the  evening  by  a  notary,  and  notice  given  of  the  dishonour  to  the 
plaintiff  on  Monday,  at  Knightsbridge,  who  gave  notice  to  the 
indorser  of  it  on  Tuesday  at  noon,  in  Tottenham  Court  Road ;  it  was 
holden,  that  this  notice  was  reasonable  notice ;  Lord  Ahanley^  C.  J., 
observing,  that  it  did  not  appear  at  what  time  on  Monday  the 
plaintiff  received  the  notice  from  his  banker ;  that  he  was  not  bound 
to  be  at  home  the  whole  of  the  day ;  and  supposing  him  to  have  re- 
turned home  late  in  that  day,  he  was  not  bound  to  send  a  special 
messenger  to  the  defendant ;  if  he  informed  the  defendant  by  the 
course  of  the  post  it  was  sufficient ;  and  supposing  him  to  have  so 
done,  the  defendant  would  only  receive  his  letter  on  Tuesday.  The 
chief  justice  added,  "  There  is  not  any  law  which  requires  notice 
to  be  given  within  any  certain  fixed  time ;  it  need  not  be  given  with 
all  the  despatch  which  can  possibly  be  used,  but  with  all  the  despatch 
that  can  reasonably  be  expected."  Whether  notice  has  been  given 
within  a  reasonable  time  appears  to  be  a  mixed  question  of  law  and 
fact,  or  rather  a  question  of  law,  dependent  on  facts,  mz.  the  situ- 
ation and  places  of  parties,  post  hours,  and  the  like.  See  Darbi- 
shire  V.  Parker^  6  East,  3,  where  this  question  was  agitated,  and 
the  cases  on  this  point  are  collected.  A  country  banker,  with 
whom  a  bill  of  exchange  made  payable  in  London  is  deposited,  has  an 
entire  day  after  receiving  notice  of  its  dishonour  to  transmit  the 
same  to  his  customer,  so  that  notice  by  the  next  day's  post,  though 
it  be  not  the  next  post,  will  be  time  enough :  therefore,  where  the 
indorsee  of  a  bill,  payable  at  a  bankf  r^s  in  London,  deposited  it  with 
his  bankers  in  the  country,  who  caused  it  to  be  duly  presented  for 
payment  on  the  14«th,  when  it  was  dishonoured,  and  notice  sent  by 
the  post  to  the  country  bankers  on  the  15th,  which  reached  them 
on  the  morning  of  the  17th,  (being  Simday,)  and  they  on  the  next 
day  sent  notice  by  the  post  to  the  indorsee,  but  not  until  after  twelve 
at  noon,  at  which  hour  the  post  had  set  out  for  the  place  where  the 

{a)  RuiMon  y.  AtpinaUf  Doug.  679. 
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indorsee  resided,  in  consequence  of  which  it  did  not  go  until  the 
next  post ;  it  was  holden,  that  the  notice  was  within  time.  JBray 
y.  Hadwen,  5  M.  &  S.  68.  See  also  WiUiams  v.  Smith,  2  B.  &  A. 
496,  and  Wright  v.  Shawcross,  ibid.  501,  n.,  where  the  same  rule  was 
laid  down,  that  the  party,  in  order  to  avoid  laches,  must  give  notice 
by  the  next  day^s  post,  and  not  by  the  next  possible  post.  In  Edwards 
V.  Gfyde,  Devon  Summ.  Ass.  1829,  TindaL,  C.  J.,  nonsuited  the 
plaintiff,  who  had  given  notice,  not  by  the  next  day's  post,  but  on  the 
day  after.  So  before  the  indorsee  of  a  promissonr  note  payable  to  A. 
or  order,  brinss  an  action  against  the  mdorser,  he  must  make  a  de- 
mand, or  use  due  diligence  to  obtain  payment,  from  the  maker  of  the 
note,  per  Lord  Mansfield,  C.  J.,  in  Heylyn  v.  Adamson,  2  Burr.  676-7, 
who  added,  that  this  was  determined  in  C.  B.  on  great  considera- 
tion, in  Pasch.  4  Geo.  II.,  cited  by  Lee,  C.  J.,  in  Collins  v.  Butler, 
2  Str.  1087.  But  where  the  indorser  has  paid  part  of  the  money, 
that  circumstance  is  sufficient  to  dispense  with  proving  a  demand 
on  the  maker  of  the  note.  Per  Lee,  C.  J.,  Str.  1246.  It  is  not 
an  excuse  for  not  making  a  demand  on  a  note  or  bill,  or  for  not 

K'ving  notice  of  non-payment,  that  the  maker  or  acceptor  has 
icome  a  bankrupt,  as  many  means  may  remain  of  obtainmg  pay- 
ment by  the  assistance  of  friends  or  otherwise.  Admitted  m 
Russell  v.  Langstaffe,  Doug.  515,  and  in  Warrington  v.  Furbor, 
8  East,  245.  But  as  tiO  countiy  bank-notes,  see  ante,  p.  355, 
James  v.  Holdiich,  Such  demand,  refusal,  or  default,  and  notice 
thereof,  must  be  alleged  in  the  declaration  and  proved.  The 
reason  on  which  this  rule  proceeds  is  this;  the  indorser  is  in 
the  nature  of  a  surety  only,  and  his  undertaking  to  pay  the  bill  is 
not  an  absolute,  but  conditional  undertaking :  that  is,  in  the  event  of 
a  demand  made  on  the  acceptor,  (who  is  primarily  liable,)  at  the 
time  when  the  hill  becomes  due,  and  refusal  on  his  part,  or  neglect 
to  pay.  It  is  not  necessary  to  make  any  demand  on  the  drawer  (i). 
The  notice  must  contain  an  intimation  that  payment  has  been 
refused  by  the  accepter  (c) ;  for  a  letter  merely  containing  a 
demand  of  payment,  has  been  holden  not  te  be  a  sufficient  notice. 
So  a  letter  from  holder  te  indorser,  threatening  lesal  measures 
unless  bill  be  paid,  does  not  amount  te  notice  of  dishonour  by 
accepter  (d)  :  the  notice  ought,  in  express  terms,  or  by  necessary 
implication,  te  convey  full  information,  that  the  bill  has  been  disho- 
noured (e).  In  an  action  by  the  indorsee  against  drawer  and 
indorser  of  a  bill  accepted,  payable  at  a  particular  place,  proof  of  a 

{h)  Heyfyn  t.  Adanmm,  2  Burr.  678.  2  P.  &  D.    278 ;     10  A.   &  E.    125, 

(e)  Hartley  y.  Ctue,  4  B.  &  C.  339.  S.  P. ;  Mettenger  ▼.  Southed,  1  Man.  & 

(tf )  Solarte  y.  Palmer,  D.  P.  (reooc-  Gr.  76. 

nixing  Hartley  t.  C<»e,)  1  Bingh.  N.  C.  (e)  See  Hedger  t.  Steatenion,  2  M.  & 

194  ;   5  M.  &  Sc.  1 ;  2  CI.  &  F.  93 ;  W.  799  ;  Lewis  v.  Gompertz,  6  M.  &  W. 

8  BU.  N.  R.  874 ;  Bouiion  y.  Wehh,  3  399 ;   Coot  y.  ^«fieA,  3  P.  &  D.  596  *, 

Bingh.  N.   C.   688;   Strange  ▼.  Price,  10  A.  &  E.  131,  n. 
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demand  at  that  place,  was  holden  sufficient  (/),  without  proof  of 
notice  to  the  acceptor  of  non-payment.  Gases  frequently  occur,  in 
which  it  is  impracticable  to  XDske  an  actual  demand ;  under  these 
circumstances,  due  diligence  to  obtain  payment  from  the  acceptor 
is  equivalent  to  a  demand.  In  like  manner,  where  the  residence  of 
the  indorser  is  unknown  to  the  holder,  if  due  diligence  be  used  in 
discovering  the  place  of  residence,  and  notice  is  given  as  soon  as 
that  is  discovered,  it  is  sufficient  (g).  The  indorsee  of  a  bill  diidio- 
noured  by  the  acceptor,  being  ignorant  of  the  place  of  residence 
of  one  of  the  indorsers,  employ^  an  attorney  to  give  notice  to 
him  and  the  other  prior  indorsers ;  the  attorney,  having  received 
information  of  the  indorser's  residence,  on  the  following  day,  con- 
sulted his  client,  and  on  the  third  day  gave  notice  of  dishonour ; 
it  was  holden  (k)  sufficient. 

As  the  rule  requiring  notice  is  introduced  for  the  benefit  of  the 
party  to  whom  such  notice  is  given,  of  course  it  may  be  waived  by 
that  party.  Quilibet  potest  renundare  jvri  pro  se  introducto.  Jn 
some  cases  the  rule  is  dispensed  with,  as  where  the  drawer  has  not 
any  effects  in  the  hands  of  the  acceptor ;  for  then  the  drawer  is 
presumed  to  have  notice  that  the  bill  will  not  be  paid ;  besides, 
not  having  any  effects  to  withdraw  from  the  hands  of  the  acceptor, 
he  cannot  sustain  any  injury  from  the  want  of  notice.  But  the 
circumstance  of  the  indorser  having  eflects  in  the  hands  of  the 
acceptor  will  not  entitle  the  drawer  to  notice,  if  the  drawer  has  not 
any  effects  in  the  hands  of  the  acceptor.  This  was  decided  in  the 
case  of  Walwyn  v.  St.  Quintin^  1  Bos.  &  Pul.  652,  which  waa  an 
action  of  assumpsit  on  a  bill  of  exchange  dravm  by  defendant  on 
one  Dean,  (by  whom  it  was  accepted,)  in  favour  of  Thomas,  by 
whom  it  was  indorsed  to  plaintiff.  The  bill  was  dravm  to  accom- 
modate Thomas  the  indorser,  who  had  placed  securities  on  which 
he  wished  to  raise  money  in  the  hands  of  the  acceptor,  but  the 
drawer  had  not  any  effects  in  the  hands  of  the  acceptor.  The  bill, 
not  having  been  paid  when  due,  was  protested ;  but  notice  of  non- 
payment was  not  given  to  the  drawer  till  four  days  afterwards. 
The  plaintiff  having  threatened  to  sue  the  indorser  and  acceptor, 
the  indorser  paid  part  of  the  money  due  on  the  bill  to  plaintiff's 
attorney :  afterwards,  on  a  representation  being  made  to  the  plain- 
tiff of  the  probability  of  the  acceptor  being  able  to  pay  at  a  niture 
period,  plaintiff  agreed  not  to  press  him.  It  was  holden,  that  it 
was  not  necessary  to  give  the  drawer  notice  of  the  dishonour,  the 
drawer  not  having  any  effects  in  the  hands  of  the  acceptor,  although 
the  indorser  had.  But  the  authority  of  this  case  was  much  shaken 
in  Cory  v.  Scott j  3  B.  &  A.  619,  where,  under  circumstances 

if)  Edwards  t.  Dick,  4  B.  &  A.  212.        ante,  p.  327. 

{g)  Bateman  t.  Joseph,  12  East,  433  ;  (A)  Firth  v.  Thruth,  8  B.  &  C.  387 ; 

Buxton  V.  Jones,  1  Man.  &  Gr.  83,  and      2  Man.  &  R.  359. 
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hardly  distinguishable  from  those  in  Walwyn  v.  Si.  Quintin^  it  was 
holden,  that  notice  was  necessary ;  and  Cory  v.  Scott  was  recog- 
nized and  acted  upon  in  Norton  v.  Picker ing^  8  B.  &  C.  610. 
There  Naylor  and  Ellis,  being  indebted  to  the  plaintiff  for  goods 
sold  by  him,  requested  the  defendant  to  draw  and  indorse  the  bill, 
and  Sheppard  and  Co.  to  accept  the  same ;  and  Naylor  and  Ellis 
then  indorsed  the  bill  to  the  plaintiff.  Neither  Naylor  and  Ellis  nor 
the  defendant  had  any  effects  in  the  hands  of  Sheppard  and  Co. 
during  the  time  the  bill  was  running.  It  was  holden,  that  the 
drawer  was  entitled  to  notice  of  dishonour.  These  cases  appear  to 
have  been  decided  on  the  ground,  that  the  drawer  had  a  remedy 
over,  at  all  events,  against  the  party  in  whose  favour  the  bill  was 
drawn,  if  not  ^^nst  the  acceptor,  and  conseouently  the  drawer 
would  be  prejudiced  by  the  want  of  notice.  In  Plimlsy  v.  Westley^ 
2  Bingh.  N.  C.  249,  where  plaintiff  had  received  from  defendant, 
in  payment  for  goods,  a  promissory  note,  indorsed  by  defendant, 
but  not  made  payable  to  order,  the  note  having  been  dishonoured  by 
the  maker ;  it  was  holden,  that  the  plaintiff  was  entitled  to  recover 
the  price  of  the  goods,  although  he  had  omitted  to  give  defendant 
due  notice  of  the  dishonour  of  the  note. 

Action  by  plaintiff,  as  drawer,  against  defendant,  as  acceptor,  of 
a  biD  for  300/.  at  two  months,  accepted  payable  at  Messrs.  Coutts 
and  Co. ;  no  proof  of  notice  to  defendant  of  dishonour ;  but  proof 
that,  although  defendant  when  bill  was  drawn  had  a  balance  of 
700/.  in  the  hands  of  Messrs.  Coutts  and  Co.,  yet  that  balance  at 
the  time  when  the  bill  became  due  was  reduced  to  40/.  Held  (i), 
that  defendant  was  not  entitled  to  notice  of  dishonour.  Q.  if  in 
such  case  any  notice  be  necessary;  for  the  acceptor,  having  ap- 
pointed a  special  place  for  payment,  may  be  considered  as  having 
made  Messrs.  Coutts  and  Co.  his  agents  for  the  purpose  of  paying 
the  bill,  and  then  the  refusal  to  pay  may  be  considered  as  a  refusal 
by  him.  From  the  circumstance  of  part  payment  of  a  bill  without 
any  objection  to  the  want  of  notice  (j  ),  a  jury  may  be  directed  to 
presume  that  notice  was  regularly  given. 

Protest — In  addition  to  notice  of  dishonour,  it  is  necessary  for 
the  holder,  in  the  case  of  a  foreign  bill,  to  protest  (12)  it  for  non- 
payment ;  but  where  there  has  been  a  promise  of  payment,  after 
the  bill  became  due,  such  promise  supersedes  the  necessity  of  prov^ 
ing  either  presentment  for  payment  (A),  notice  of  dishonour,  or 
protest  (/).  But  where  the  drawer  of  a  foreign  bill  of  exchange,  at 
the  time  of  the  drawing,  was  in  a  foreign  country,  but  returned 
home  before  it  became  due,  at  which  time  it  was  dishonoured  and 

(i)  Smith  V.  Thatcher,  4  B.  &  A.  200.  (*)  Greentcayv.  Hindley,  4  Campb.  52. 

0' )  Hor/ord  v.  WiUon,  1  Taunt.  12.  (0  Gibbon  v.  Coggon,  2  Campb.  188. 

(12)  See  the  form  of  protest  used  in  England.     Chitty  on  Bills,  p.  159. 


360  BILLS  OF  EXCHANGE. 

protested,  but  notice  of  the  dishonour  only,  and  not  of  the  protest, 
was  left  at  the  drawers  house,  held  that  this  was  sufficient (m). 
Where  drawer  was  resident  abroad,  it  was  holden  (n)  sufficient  to 
inform  him  that  the  bill  had  been  protested  for  non-payment,  with- 
out sending  him  a  copy  of  the  protest.  It  appears,  from  a  passage 
extracted  from  the  case  of  Tassell  v.  Lewisy  Lord  Raym.  743,  antey 
p.  351,  that  this  protest  ouffht  to  be  made  on  the  last  day  of 

?race  (13).  This  strictness,  however,  is  not  observed  in  practice, 
he  modem  usa^e  is  for  the  notary  to  make  a  minute  on  the  biU, 
consisting  of  his  mitial,  the  day,  month,  and  year  when  payment  was 
refused,  and  charges  for  making  the  minute.  This  minute,  which 
is  called  noting,  is  unknown  in  the  law  as  distinguished  from  the 
protest.  The  notary,  having  made  his  minute,  draws  up  the  protest 
at  his  leisure.  In  Buller's  Nisi  Prius,  p.  272,  it  is  said,  '^  That  the 
use  of  noting  is,  that  it  should  be  done  the  very  day  of  refusal,  and 
the  protest  may  be  drawn  any  day  after  by  the  notiury,  and  be  dated 
on  the  day  the  noting  was  made."  The  practice  certainly  is  as  here 
stated ;  but  in  Chaters  v.  Bell^  4  f^p.  N.  P.  C.  48,  a  question  was 
raised,  whether  the  protest  ought  not  to  be  drawn  on  the  day  on 
which  the  bill  is  dishonoured  ;  and  it  was  contended,  that  the  mere 
noting  the  bill  on  that  day,  and  drawing  the  protest  on  a  subse- 
quent day,  was  insufficient.  Lord  Kenyon  was  of  opinion  that  it 
was  sufficient ;  and  a  new  trial  having  been  granted,  Lord  JSUen- 
borough  agreed  in  opinion  with  Lord  Kenyon.  A  case  was  then 
reserved  for  the  opinion  of  the  court,  and  after  argument,  the 
court,  conceiving  the  question  to  be  of  great  importance,  directed 
it  to  be  turned  into  a  special  verdict.  But  the  sum  in  dispute 
being  very  small,  and  the  parties  unwilling  to  incur  the  expense  of 
a  special  verdict,  the  recommendation  of  the  court  was  not  attended 
to,  and  the  case  was  not  mentioned  again. 

The  protest  must  be  stamped.  The  protest  for  non-payment  on 
inland  bills  of  exchange  is  regulated  by  the  statute  9  &  10  WiU.  III. 
c.  17 ;  for  at  common  law  a  protest  was  not  required  on  such 
bills;  and  the  power  of  protesting  given  by  this  statute  is  attended 
with  very  few  advantages ;  so  thsEtt  it  is  not  very  frequently  exer- 
cised. 

Doubts  having  arisen  as  to  the  place  in  which  it  is  requisite  to 
protest  for  non-payment  of  bills  of  exchange,  which  on  the  present- 
ment for  acceptance  to  the  drawees  shall  not  have  been  accepted, 
such  bills  being  made  payable  at  a  place  other  than  the  place  men- 

(m)  Bohint  y.  Gibwn,  1  M.  &  S.  288. 

(n)  Goodman  y.  Harvey ,  4  A.  &  E.  870 ;  6  Key.  &  M.  372. 


(13)  With  regard  to  foreign  bills  of  exchange,  all  the  books  agree  that 
the  protest  must  be  made  on  the  last  day  of  grace.  Per  Buller^  J.,  in 
Leftley  v.  Mills,  4  T.  R.  174. 
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tioned  therein  to  be  the  residence  of  the  drawees,  it  was  for  the 
removal  of  such  doubts  enacted,  by  stat.  2  &  3  Will.  IV.  c.  98,  [9th 
Aug.  1832,]  that  all  bills  of  exchange  wherein  the  drawers  shall 
have  expressed  that  such  bills  are  to  be  payable  in  any  place  other 
than  the  place  bv  them  therein  mentioned  to  be  the  residence  of  the 
drawees,  and  which  shall  not  on  the  presentment  for  acceptance 
thereof  be  accepted,  shall  or  may  be,  without  fiulher  presentment  to 
the  drawees,  protested  for  non-payment  in  the  place  in  which  such 
biUs  shall  have  been  by  the  drawers  expressed  to  be  payable,  unless 
the  amount  owing  upon  such  bills  shall  have  been  paid  to  the  holders 
on  the  day  on  which  such  bills  would  have  become  payable  had  the 
same  been  duly  accepted. 

BiUs  of  exchange  had  been  occasionally  accepted,  supra  protest 
for  honour,  or  had  a  reference  thereon  in  case  of  need ;  doubts 
having  arisen  as  to  the  day  on  which  it  was  requisite  to  present 
for  payment  such  bills  to  the  acceptors  for  honour,  or  referees,  by 
Stat.  6  &  7  WiU.  IV.  c.  58,  s.  1,  [13  Aug.  1836,]  it  was  declared 
and  enacted,  that  it  shall  not  be  necessary  to  present  such  bills  to 
such  acceptors  for  honour,  or  to  such  referees,  until  the  day  follow- 
ing the  day  on  which  such  bills  shall  become  due ;  and  if  the  place 
of  address  on  such  bill,  or  such  acceptance  for  honour,  or  such  re- 
feree, shall  be  in  any  city,  town,  or  place,  other  than  in  the  city,  &c. 
where  such  bill  shall  be  therein  made  payable,  then  it  shall  not  be 
necessary  to  forward  such  biU  for  payment  until  the  day  following 
the  day  on  which  such  bill  shall  become  due ;  and  by  sect.  2,  if  the 
day  following  the  day  on  which  such  bill  shall  become  due  shall  be 
Sunday,  Oood  Friday,  or  a  fast  or  thanksgiving,  then  the  day  fol- 
lowing such  Simday,  &c.  will  be  sufficient. 

The  holder  of  a  check  is  not  bound  to  give  notice  of  its  dishonour 
to  the  drawer,  for  the  purpose  of  chargmg  the  person  from  whom 
he  received  it.  It  is  sufficient,  if  he  presents  it  with  due  dili- 
gence to  the  bankers  on  whom  it  is  drawn,  and  gives  due  notice  of 
its  dishonour  to  those  against  whom  he  seeks  his  remedy. — If  a 
banker  in  London  receives  a  check,  by  the  general  post,  one  day, 
and  presents  it  for  payment  the  next  day,  he  will  be  considered  as 
having  used  due  diligence  (n).  ^^The  result  of  the  cases,  from  Rick- 
ford  V.  Ridge^  to  Boddington  v.  Schlencker  (o),  is,  that  the  party 
receiving  a  check  has  till  the  following  day  {p)  to  present  it,  where 
there  are  the  ordinary  means  of  domg  so."  '^  The  presentment 
should  not  be  delayed  (q)  beyond  the  next  day." 

Where  a  check  drawn  by  a  customer  on  a  banker,  for  a  sum  of 
money  described  in  the  body  of  the  check  in  words  and  figures,  was 
afterwards  altered  by  the  holder,  who  substituted  a  larger  sum  for 

(m)  Rick/ordv.  Ridge,  2  Campb.  537.        Brown,  4  Bingh.  N.  C.  268. 

(o)  4  B.  &  Ad.  752,  antt,  p.  355.  {q)  Per  Park,  J.,  S.  C.  p.  269. 

ijf)  Per   Tindal,  C.  J,,  Id  Moule  ▼. 
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that  mentioned,  but  in  such  a  manner  that  no  person  in  the  ordinary 
course  of  business  could  observe  it,  and  the  banker  paid  to  the 
holder  this  larger  sum ;  it  was  holden  (r),  that  the  banker  could  not 
charge  the  customer  for  any  thing  beyond  the  sum  for  which  the 
check  was  originally  drawn.  But  where  a  customer  of  a  banker 
delivered  to  his  wife  certain  printed  checks  signed  by  himself,  but 
with  blanks  for  the  sums,  requesting  his  wife  to  fill  the  blanks  up 
according  to  the  exigency  of  his  busmess,  she  caused  one  to  be  filled 
up  with  the  words,  fifty  pounds,  two  shillings,  the  fifty  being  com- 
menced with  a  small  letter  and  placed  in  the  middle  of  the  line — 
the  figures,  501, 28,  were  also  placed  at  a  considerable  distance  from 
the  printed  £.  In  this  state  the  wife  delivered  the  check  to  her 
husband'^s  clerk  to  receive  the  amount ;  instead  of  which  he  inserted 
at  the  beginning  of  the  line  in  which  the  word  fifty  was  written,  the 
words  three  hundred  and,  and  the  figure  3  between  the  £  and  the  501, 
The  bankers  having  paid  the  350/.  25.;  it  was  holden  («),.  that  the 
loss  must  fall  on  the  customer;  for  it  was  the  fault  of  the  customer, 
who  ought  to  have  selected  for  the  care  of  such  a  check  a  person 
conversant  with  business  as  well  as  trustworthy,  who  would  have 
guarded  against  fraud  in  his  mode  of  filling  up  the  check. 

Where  in  the  body  of  a  biD  it  appeared  to  have  been  drawn  for  two 
hundred  pounds,  but  in  the  margin,  the  figures  expressed  the  sum 
of  £24:5 ;  it  was  holden  (t)y  that,  as  this  was  a  case  of  anAiauitas 
patens,  evidence  to  show  that  the  words  '^  and  forty-five^  had  been 
omitted  by  mistake  was  not  admissible. 


VII.    Of  the  Acts  of  the  Holder  whereby  the  Parties  to  the  Bill 

may  be  discharged. 

If  the  holder  enter  into  a  composition  with  the  acceptor,  he 
thereby  discharges  the  indorser  (u).  So  if  the  indorsee  receive  part 
payment  from  the  acceptor  (i?),  and  take  from  him  a  security  for 
the  remainder,  with  the  exception  of  a  nominal  sum,  the  indorser  is 
discharged.  Receipt  of  part  of  the  money  from  an  acceptor  will 
not  discharge  the  drawer,  if  timely  notice  be  given  that  a  bill  is  not 
duly  paid.  Bull.  N.  P.  271.  The  receipt  of  part  of  the  sum  men- 
tioned in  the  bill  from  the  drawer,  will  operate  as  a  discharge  to  the 
acceptor,  only  pro  tanto  (x).     Notwithstanding  the  receipt  of  part 


i 


r)  Hall  ▼.  FiiUer,  5  B.  &  C.  750.  p.  168,  169 ;  3  Bro.  Ch.  C.  1,  8.  C. 

t)  Ywng  ▼.  Grott,  4  Bingh.  253.  (o)  Bngliah  y.  Barley,  2  Bos.  &  Pal. 


{t)  Saumderwrn  y.  Piper,  5  Bingh.  N.  C.      61.     See  the  opinion  of  BldoHf  C.  J. 
425.  (jp)  Baeom  y.  SearUe,  1  H.  Bl.  88. 

(«)  Ex  parte  Smitk,  Co.  B.  L.  5th  edit. 
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from  the  indorser,  the  holder  may  recover  the  whole  amount  of  the 
bill  from  the  drawer  (to).  Where  the  holder,  after  receiving  part 
payment  from  the  acceptor  (x),  agreed  to  ti^e  a  new  acceptance 
from  him  for  the  remainder,  payable  at  a  future  date,  and  that  in 
the  mean  time  the  holder  should  keep  the  original  bill  in  his  hands 
as  a  security;  it  Was  holden,  that  such  agreement  amounted  to 
riving  time  and  a  new  credit  to  the  acceptor,  and  discharged  the 
mdorser,  who  was  not  a  party  to  such  agreement. 

But  a  mere  forbearance  to  sue  the  acceptor  after  protest  for  non- 

Sayment,  and  notice,  or  what  is  equivalent  to  notice,  thereof  to  the 
rawer,  will  not  discharge  the  drawer  (y).  If  the  executor  of  the 
acceptor  verbally  promise  to  pay  the  holder  out  of  his  own  estate, 
provided  the  holder  forbear  to  sue,  and  he  forbears  accordingly,  the 
drawer  is  not  thereby  discharged,  inasmuch  as  the  promise  of  the 
executor,  not  being  in  writing,  is  void  by  the  statute  of  frauds,  and, 
consequently,  the  holder  does  not  derive  from  such  promise  any 
better  security  than  the  bill  had  given  him  (z). 

A  bill  of  exchange  having  been  dishonoured,  the  acceptor  trans- 
mitted a  new  bill  for  a  larger  amount  to  the  payee,  but  had  not  any 
communication  with  him  respecting  the  first.  The  payee  dis- 
counted the  second  bill  with  the  holder  of  the  first,  which  he  received 
back  as  part  of  the  amount,  and  afterwards,  for  a  valuable  consider- 
ation, indorsed  it  to  plaintiff:  it  was  holden  (a),  that  the  second  bill 
was  merely  a  collateral  security,  and  that  the  receipt  of  it  by  the 
payee  did  not  amount  to  riving  time  to  the  acceptor  of  the  first  bill 
so  as  to  exonerate  the  arawer.  The  cases  JBx  parte  Smithy  and 
English  v.  Darley,  seem  to  have  proceeded  on  a  principle  of  law 
resulting  from  the  relation  in  which  the  acceptor  of  a  bill  of  ex- 
change may  be  considered  as  standing  with  respect  to  the  other 
parties.  Although  by  his  acceptance  he  only  undertakes  to  pay  the 
debt  of  another,  viz.  of  the  drawer,  yet  he  is  primarily  liable ;  for 
it  is  incumbent  on  the  holder  of  the  bill  to  resort  to  him  in  the  first 
instance.  Under  this  view,  although  his  engagement  is  really  only 
a  collateral  engagement,  yet  he  may  in  this  respect  be  considered 
as  the  principal  debtor,  and  the  remaining  parties  as  sureties  only. 
Now,  in  the  case  of  simple  contracts,  if  a  creditor  give  time  to 
the  principal  debtor  (14),  the  collateral  sureties  are  discharged  both 


(iff)  Johnmm  t.  Kewniom,  2  WOs.  262 ;  Qnm/tii,  1  Bos.  &  Pol.  652,  fully  stated, 

Walwyn  T.  8t,  QntinHn,  1  Bos.  &  Pol.  mtte,  p.  358. 
652.  (z)  PkUpot  T.  Briani,  4  Bingh.  717 ; 

[s)  Gould  T.  Rob9(m,  8  East,  576.  1  M.  &  P.  754. 
f)  2nd  Resolution  in  Walwyn  t.  8L  (a)  Pring  t.  Clarkion,  1  B.  &  C.  14. 


ffi 


(14)  Without  any  reserve  of  the  remedy  against  the  sureties ;  per  Lord 
Eldon,  Ch.,  Exp.  Gifford,  6  Vesey,  807 ;  Boultbee  v.  Stubbs^  18  Ves.  21. 
See  also  Orme  v.  Young,  Holt's  N.  P.  C.  84,  recogaiied  in  Combe  v.  Wool/, 


364  BILLS  OF  EXCHANGE. 

in  law  and  equity  (ft),  because  the  creditor  cannot  call  on  the  other 
parties  without  an  injury  to  the  person  to  whom  he  has  given  time. 
If  holder  of  a  bill  of  exchange,  accepted  for  the  accommodation 
of  the  drawer,  takes  a  cognovit  from  the  drawer  for  payment  by  in- 
stalments, he  does  not  thereby  discharge  the  accept<)r;  whether 
the  holder,  at  the  time  of  taking  the  bill,  knew  it  was  an  acconuno- 
dation  bill  or  not  (c). 

H.  accepted  a  bill  for  the  accommodation  of  B.,  the  drawer,  who 
indorsed  it  over  as  a  security  for  a  debt,  and  afterwards  became 
bankrupt.  The  indorsee  entered  into  an  agreement  with  the  as- 
signees for  purchasing  part  of  the  bankrupt's  propertv,  and  for  the 
arrangement  of  some  claims,  which  he,  the  indorsee,  held  upon  the 
estate,  and  he  afterwards  gave  them  a  release  of  all  demands,  no 
mention  being  made  of  the  bill  which  had  been  dishonoured.  He 
knew  at  the  time  of  the  agreement,  but  not  when  he  took  the  bill, 
that  it  was  accepted  for  accommodation.  It  was  holden  (eQ,  that 
the  acceptor  was  liable.  One  of  the  makers  of  a  joint  promissory 
note  may  show  (e)  that  he  was  a  mere  surety  for  the  other  party, 
and  so  known  to  the  payee,  and  that  the  pavee  had  taken  a 
composition  from  the  principal  debtor,  without  his  (the  surety's) 
consent. 

The  doctrine  laid  down  in  Exp.  Smithy  and  English  v.  DarUy^ 
must  be  confined  to  those  cases  in  which  the  agreement  between 
the  holder  and  acceptor  is  made  without  the  consent  of  the  other 
parties  to  the  bill,  for  otherwise  they  will  not  be  discharged.  This 
appears  from  the  case  of  dark  and  others^  Executors  of  Moles^  v. 
Devlin^  3  Bos.  &  Pul.  363,  in  which  it  was  adjudged,  that  the 
drawer  of  a  bill,  who  had  assented  to  the  holder's  takmg  a  security 
from  the  acceptor,  was,  notwithstanding  such  security,  liable  to  an 
action  at  the  suit  of  the  holder.  The  holder  of  a  bill,  on  its  be- 
coming due,  allowed  the  acceptor  to  renew  it  without  consulting  the 
indorser ;  but  the  indorser  afterwards  meeting  the  acceptor,  told 
him  that  it  was  the  best  thing  that  could  be  done;  it  was  holden, 
that  this  was  not  a  recognition  of  the  terms  granted  by  the  holder 

(jb)  Per  Chambre,  J.,  3  Bos.  &  Pal.  366.  730  ;  Price  t.  BdmuntU,  10  B.  &  C.  578, 

See  also  Rees  t.  Berrmgton^  2  Yes.  Jun.  and  Yallop  t.  Eberit  1  B.  &  Ad.  703. 

540,  and  Nisbei  v.  SnUiht  2  Bro.  Ch.  C.  Fentum    r,   Pococi  was   recognized    in 

579.  NiehoU  ▼.  NorrU,  3  B.  &  Ad.  41,  n. 

(c)  Fentum  t.  Poeoci,  5  Taont.  192,  (d)  Harrimm  t.    Cbttr/ouM,  3  B.  & 

overruling  Laxton  y.  Peat,  2  Campb.  185.  Ad.  36. 
See  also  Raggett  t.  Aamore,  4  Taunt.  (e)  Hail  t.  fVileos,  1  M.  &  Rob.  58. 


8  BiDgh.  156,  and  Dunn  v.  Slee,  HoIt*s  N.  P.  C.  399 ;  in  which  last  case 
it  was  holden,  that  time  given  to  a  surety,  without  the  privity  of  the  co- 
surety, would  not  discharge  the  co-surety.  But  see  Nic/iolson  v.  Reoill^ 
6  Nev.  &  M.  192  ;  4  A.  &  £.  675,  questioning  Exp,  Giford,  See  also 
on  this  subject,  Oakeley  v.  Pasheller,  D.  P.  10  Bligh,  N.  R.  548. 
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to  the  acceptor,  and  that  the  indorser  was  discharged  (/).  The 
holder  may  sue  a  prior  indorser,  although  he  has  taken  in  execution 
a  subsequent  indorser,  and  afterwards  let  him  go  at  large  on  a  letter 
of  licence,  without  having  paid  the  debt.  In  a  case  (g)  where  an 
action  was  brought  by  sevend  partners,  as  indorsees  of  a  promissory 
note  against  the  defendant  as  mdorser,  and  it  appeared  in  evidence, 
that  one  of  the  partners  had  discharged  a  prior  indorser,  by  a  deed 
of  composition ;  it  was  holden,  that  such  deed  operated  as  a  release 
to  the  aefendant  (A)  (15).  But  where  the  indorsee  of  a  note  made 
by  the  defendant  for  the  accommodation  of  the  payee  and  indorser 
covenanted  not  to  sue  the  payee  and  indorser,  it  was  holden,  that 
the  defendant  could  not  avail  himself  of  this  covenant,  in  an  action 
brought  against  him  by  the  indorsee,  although  the  defendant,  by 
the  verdict  against  him  in  this  action,  would  have  a  right  to  re- 
cover over  against  the  payee  and  indorser  (t).     The  holder  sued  the 

(/)    WithaU  T.  Moitemutn  if  Co.  2  (A)  BUison  and  others  y.  Dezell,  Brts. 

Campb.  179.  tol,  Sum.  Ass.  1811,  MS. 

(S)   Hvylmg  t.   Muttkall,  2   Bl.   R.  (i)  Mallei  r.  Thompson,  bEnp.fi.V.C, 

1235.  178. 


(15)  ^'  If  a  holder  enter  .id  to  an  agreement  with  a  prior  indorser  in  the 
morning,  not  to  sue  him  for  a  certain  period  of  time,  and  then  oblige  a 
subsequent  indorser  in  the  evening  to  pay  the  debt,  the  latter  must  imme- 
diately resort  to  the  very  person  for  payment  to  whom  the  holder  has 
pledged  his  faith  that  he  shall  not  be  sued.  In  the  case  Exp,  Smithy  Lord 
Thurlow,  after  consulting  with  all  the  judges,  was  of  opinion,  that  the 
holder  of  a  bill,  by  entering  into  a  composition  with  the  acceptor,  discharged 
the  indorser,  and  accordingly  ordered  the  proof  against  the  estate  of  the 
latter  to  be  expunged,  proceeding  on  the  ground  of  the  acceptor's  liability 
being  varied  by  the  act  of  the  holder.  We  all  remember  tne  case  where 
Mr.  Richard  Burke  being  security  for  an  annuity,  the  grantee  gave  time 
to  the  principal,  and  yet  argued  that  Mr.  Burke  was  not  relieved  thereby, 
though  the  principal  was ;  but  it  was  answered  that  the  grantee  could 
make  no  demand  upon  the  surety,  because  he  must,  by  so  doing,  enforce 
a  payment  from  the  principal,  contrary  to  the  agreement."  Per  Lord 
Eidon,  C.  J.,  in  English  v.  Darley^  2  Bos.  &  Pul.  62.  See  also  Bank 
of  Ireland  v.  Beresford  and  another,  6  Dow.  234.  In  the  foregoing 
cases,  the  act  done  by  the  creditor  is  his  own  act,  over  which  the  surety 
has  not  any  control ;  and  the  injury  which  the  surety  would  receive,  is  one 
which  he  has  not  any  mode  of  preventing.  But  a  surety  for  a  bankrupt 
is  not  discharged  by  the  creditor's  signing  the  bankrupt's  certificate,  even 
after  notice  from  the  surety  not  to  do  so.  ''  It  is  the  duty  of  the  surety 
to  pay  the  debt;  and  if  he  declines  so  doing,  and  tliereby  permits  the 
creditor  to  prove,  the  signing  the  certificate  of  conformity,  which  is  a 
power  given  to  the  proving  creditor,  cannot  be  considered  as  an  act  done 
Dy  ithe  creditor,  which  altered  the  surety's  right  without  his  control,  and 
scarcely,  indeed,  without  his  consent."  Per  Tindal,  C.  J.,  delivering 
judgment,     Browne  v.  Carr,  7  Bingh.  508. 
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acceptor,  and  charged  him  in  execution  (J) ;  the  latter  obtained  his 
discharge  under  the  Lords^  Act ;  the  holder  then  sued  the  drawer, 
and  recovered  the  amount  of  the  bill,  whereupon  the  drawer  sued 
the  acceptor,  and  charged  him  in  execution ;  this  was  holden  regular, 
for  although  the  discharge  of  the  acceptor,  under  the  Lords'  Act, 
was  a  satisfaction  of  the  debt  as  to  the  holder^  yet  it  would  not 
operate  as  such  between  the  drawer  and  acceptor. 


VIIL  Of  the  Action  on  a  Bill  of  Exchange^  p.  366;  Pleading 
under  the  new  Rules^  p,  370 ;  Evidence,  p.  371  ;  Recovery 
of  Interest^  p.  376. 

A  BILL  of  exchange  being  a  simple  contract,  the  form  of  action, 
which  is  adopted  for  the  recovery  of  the  sum  of  money  mentioned 
in  the  bill  in  case  of  non-acceptance  or  non-payment,  is  a  special 
assumpsit.  Formerly  the  declaration  extended  to  a  sreat  length ; 
but  under  the  new  rules  T.  T.  1  Will.  IV.  (A),  concise  forms  are 
given  on  notes  and  inland  bills,  according  to  the  principle  of 
which,  declarations  on  foreign  bills  may  be  drawn  with  the  neces- 
sary variations.  See  these  forms ;  but  it  must  be  remembered,  that 
these  rules  were  made  before  the  Uniformity  of  Process  Act,  2  Will. 
IV.  c.  39 ;  and  the  forms  given  by  them,  which  were  correct  in 
actions  by  bill,  (because  then  the  declaration  was  the  commencement 
of  the  suit,)  are  so  no  longer  (/),  the  suing  out  the  writ  being  now 
the  commencement  of  the  suit.  If  in  an  action  of  assumpsit  ag^nst 
the  drawer  of  a  bill,  the  declaration  does  not  allege  a  promise  to 
pay,  it  will  be  bad  on  special  demurrer  (m).  The  frequent  nonsuits, 
which  used  to  occur  on  the  ground  of  variances  between  the  instru- 
ment as  set  forth  in  the  declaration,  and  that  produced  in  evidence, 
have  been  greatly  obviated  by  the  stat.  9  Geo.  IV.  c.  15,  post^ 
under  tit.  "  Covenant,  non  est  factum."  Where  the  acceptance  was 
written  before  the  bill  was  drawn,  the  declaration  described  the 
transaction  in  the  usual  order  of  time,  viz.  the  drawing  first,  and 
then  the  acceptance ;  this  was  holden  (n)  not  to  be  a  variance. 
And  so  with  respect  to  an  indorsement,  whether  made  before  (o) 
bill  drawn,  or  after  {p)  biU  became  due. 

By  stat.  1  &  2  Geo.  IV.  c.  78,  s.  1,  if  any  person  shall  accept  a 

0)  Maedonaid  r.  Bwingttm,  4  T»  R.  1  M.  &  W.  209. 

825,  dted  in  BngUih  t.  Darley,  2  Bos.  (m)  Henry  y.  BurHdpe,  3  Bingh.  N.  C. 

&  Pnl.  61.  501 ;  4  Sc.  296. 

(i)  2  B.  &  Ad.  783 ;  7  Bingh.  774  ;  (n)  MoUoy  ▼.  Dehei,  7   Bbgh.  428 ; 


5  M.  &  P.  813 ;  1  Cr.  &  J.  468 ;  1  Tyr.       5  M.  &  P.  275. 
520.  (o)  Ru99ei  r.  Langst^fe,  Dong.  514. 

(/)  Per  Parke,  B.,  in  Abbott  T.JsMtf  (p)  Tmmg  y.  Wright,  1  Campb.  139. 
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bill  payable  at  the  house  of  a  banker,  or  other  place,  without 
further  expression  in  his  acceptance,  such  acceptance  shall  be 
deemed,  to  all  intents  and  purposes,  a  general  acceptance  of  such 
bill ;  but  if  the  acceptor  shall,  in  his  acceptance,  express  that  he 
accepts  the  bill  payable  at  a  banker'^s  house  or  other  place  only^ 
and  not  otherwise  or  elsewhere^  such  acceptance  shall  be  deemed  to 
5e  to  all  intents  and  purposes  a  qualined  acceptance,  and  the 
acceptor  shall  not  be  liable  to  pay  the  said  bill,  except  in  default  of 
payment,  when  such  payment  shall  have  been  duly  demanded  at 
such  banker's  house  or  other  place.  Since  this  statute  it  has  been 
adjudged,  that  the  holder  of  a  bill  accepted,  payable  at  a  banker's, 
but  omitting  the  words  '^  there  only,"  is  not  bound  to  present  it  at 
the  banker's,  and  consequently  is  not  guilty  of  laches,  if  he  omits 
to  do  so  ;  and  may  still  recover  against  the  acceptor^  in  the  event 
of  the  banker''s  failure,  although  a  considerable  time,  e.  g.  three 
weeks,  have  elapsed  since  the  bill  became  due,  during  all  which  time 
the  acceptor  had  funds  in  the  banker's  hands,  exceeding  the 
amount  of  the  bill(j>).  In  such  case  no  averment  or  proof  of 
presentment  for  payment  at  the  place  mentioned  is  necessary  (q), 
but  in  an  action  asainst  the  drawer  of  a  bill  (payable  at  b,  particu- 
lar place,  where  uie  drawee  accepts  it  payable  at  that  place,)  on 
the  ground  of  non-payment  by  the  acceptor,  it  is  necessary  to 
prove  a  presentment  to  the  acceptor  at  that  place ;  for  the  statute 
neither  mtended  to  alter,  nor  has  it  altered,  the  liability  of  drawers; 
hut  is  confined  in  its  operation  to  acceptors  only  (r). 

A  conditional  acceptance  cannot  be  declared  on  as  an  absolute 
acceptance,  even  after  condition  performed  (s).  In  action  on  a  bill 
against  an  acceptor  for  the  honour  of  the  drawer,  it  must  be  alleged, 
that  when  the  bill  arrived  at  maturity,  it  was  presented  to  the 
drawee  for  payment.  And  this  rule  holds  whether  the  bill  be  a 
bill  payable  after  date  {t)  or  after  sight  (u).  Where  a  bill  has  been 
accepted  by  the  drawee,  if  another  person  accepts  it  also  for  the 
purpose  of  guaranteeipg  the  first  acceptor,  the  second  acceptance 
IS  merely  a  collateral  undertaking,  and  must  be  declared  on  (v)  as 
such ;  for  there  is  not  any  custom  of  merchants  authorizing  a  series 
of  acceptors. 

In  Heys  v.  Heseltine  and  another  (tc),  where  it  was  averred 
that  the  defendants  accepted  the  bill,  and  the  acceptance  was  by 
an  agent  thus,  ^*  for  Heseltine  and  Co.,  John  Wilson : '  Lord  JEUen- 
borough  was  of  opinion,  that  the  evidence  supported  the  declara- 


s 


)  Turner  t.  Hoyden,  4  B.  &  C.  1.  (/)  Hoare  t.  Caienooe,  16  Easi,  391. 

q)  Selby  y.  Sden,  3  Bingh.  611 ;  Fayle  («)   WiiUame  ▼.  Oermmne,  7  B.  &  C. 

T.  Bird,    6  B.  &  C.    531.      See    alao  468. 
Hmaiey  t.  Borwici,  4  Bingh.  135.  (v)   Jackeon   t.  Hudeon,   2    Campb. 


(r)  Oibb  T.  Mather,  8  Bingh.  214 ;      447. 


2  Cr.  &  J.  254,  8.  C.  {w)  2  Campb.  604. 

(f)  Lamgeton  y.  Cbmcy,  4  Campb.  176. 


^ 
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tion;  observing,  that  if  the  diefendants  accepted  the  bill^by  an 
agent,  in  contemplation  of  law,  they  accepted  it  themaelves :  and  it 
was  a  general  rule  in  pleading,  that  facts  might  be  stated  according 
to  their  legal  effect. 

When  the  action  is  brought  between  the  immediate  parties  to 
the  bill,  it  is  usual  to  subjoin  such  counts  as  will  embrace  the  con- 
sideration for  which  the  bill  has  been  given :  for  as  the  bill  does 
not  merge  the  original  demand,  if  the  plaintiff  fail  in  substantiating 
in  evidence  the  special  count,  he  may  resort  to  evidence  on  the 
common  counts.  Under  the  new  rules,  counts  upon  a  bill  or  note, 
and  for  the  consideration,  in  goods,  money,  or  otherwise,  are  con- 
sidered as  founded  on  distinct  subject  matters  of  complaint.  In 
Alves  V.  Hodgson^  7  T.  R.  241,  where  the  plaintiff  had  declared 
specially  on  a  written  contract  made  in  Jamaica,  and  on  a  quantum 
meruit^  and  was  prevented  from  establishing  the  special  count, 
because  the  contract,  by  the  laws  of  the  island  of  Jamaica,  was 
void  for  the  want  of  a  stamp ;  it  was  holden,  that  he  might  recover 
on  the  quantum  meruit  So  where  a  promissory  note  had  been 
given  for  money  lent,  which  when  produced  in  court  was  un- 
stamped. Lord  Kenyan^  C.  J.,  permitted  the  plaintiff  to  recover  on 
a  common  coimt  for  money  lent,  by  proving  that  when  the  money, 
for  which  the  note  had  been  given,  was  demanded  of  the  defendant, 
he  acknowledged  the  debt  {x).  In  cases  of  this  kind,  if  the  de- 
fendant call  for  a  particular  of  the  plaintiff's  demand,  the  causes  of 
action  in  the  general  counts  ought  to  be  stated  in  the  particular, 
otherwise  the  plaintiff  will  not  be  permitted  to  go  into  evidence  on 
them(y).  If  the  plaintiff's  particular  conveys  the  requisite  in- 
formation to  the  defendant,  however  inaccurately  it  may  be  drawn 
up,  it  is  sufficient,  unless  the  defendant  will  undertake  to  swear 
that  he  has  been  misled  by  the  inaccuracy  (z).  And  although  the 
general  rule  is,  that  the  plaintifi^  who  has  delivered  an  imperfect 
particular,  shall  be  restricted  in  his  evidence,  and  not  permitted  tq 
recover  any  thing  ultra  the  contents  of  such  particular,  yet  if  the 
defendant,  in  attempting  to  defeat  the  restricted  claim  of  the 
plaintiff,  gives  him  a  better  case  than  he  was  at  liberty  to  make  for 
himself,  he  will  be  entitled  to  a  verdict  for  all  that  is  proved  due 
to  him ;  what  he  could  not  have  insisted  on  as  a  right,  he  may 
receive  as  a  boon.  Hurst  v.  Watkis^  Ellenborough^  C.  J.,  1  Campb. 
68.  Bills  of  particulars  are  not  to  be  construed  with  all  the 
strictness  of  declarations.  Per  Mansfield^  C.  J.,  in  Brown  v. 
Hodgson^  4  Taunt.  190.  See  also  Dames  v.  Edwards^  3  M.  &  S! 
380,  and  Lambirth  v.  Roffj  8  Bingh  411.  Disbursements  are 
recoverable  under  an  item  for  "cash  advanced.*'    Harrison  v. 

(«)  Tyte  Y.  Jotuif  1  East's  R.  58,  n.  7,  Kenyan,  C.  J. 
(a)  ;  Wiiion  t.  Kennedy,  1  Esp.  N.  P.  C.  (z)  Day  ▼.  Bower,  EUenborough,  C.  J., 

245,  S.  P.  1  Campb.  69,  n. 

(y)  Wade  v.  Beaeley,  A  Esp.  N.  P.  C. 
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Woody  8  Bingh.  371.  By  R.  G.  Trin.  T.  1  Vict.  (6),  in  any  case  in 
which  plaintiff  (in  order  to  avoid  the  expense  of  a  plea  of  payment) 
shall  have  riven  credit  in  the  particulars  for  any  sum  therein 
admitted  to  have  been  paid  to  plaintiff,  it  shall  not  be  necessary  for 
defendant  to  plead  payment  of  such  sum. 

Proceedings  subsequent  to  the  Declaration. — The  plaintiff  having 
declared,  the  defendant,  if  he  has  not  any  defence,  either  compro- 
mises the  action  by  paying  or  giving  security  for  the  debt  and  costs, 
or  he  lets  judgment  go  by  default.  If  the  holder  commences  one 
action  against  the  drawer  (c),  and  another  against  the  indorser,  the 
court  wm  stay  all  the  proceedings  upon  payment  of  the  amount  of 
the  bill  and  the  costs  of  the  two  actions,  without  regarding  the 
costs  which  may  have  been  incurred  in  actions  brought  by  the  holder 
against  any.  other  parties  to  the  bill.  When  the  application  for  stay- 
ing proceedings  came  from  the  acceptor,  the  original  defaulter,  the 
court  would  not  regard  it,  except  upon  payment  of  the  amount  of 
the  bill  and  costs  in  all  the  actions  (d)^,  But  now  by  R.  G.  T.  T.  1 
Vict,  (e),  in  any  action  against  an  acceptor  of  a  bill,  or  the  maker 
of  a  promissory  note,  the  defendant  shall  be  at  Uberty  to  stay  pro- 
ceedings on  payment  of  his  debt  and  costs  in  that  action  only. 
When  the  defendant  sufiers  judgment  to  go  by  default,  the  plaintiff 
must,  before  he  is  entitled  to  final  judgment  and  execution,  ascer- 
tain the  amount  of  the  debt.  Formerly  this  was  done  by  executing 
a  writ  of  inquiry  of  damages ;  but  of  late  years,  in  the  Courts  of 
King^s  Bench  (/)  and  Common  Pleas  (^),  and  now  in  the  Court  of 
Exchequer  (A),  in  actions  upon  promissory  notes  and  bills  of  ex- 
change, where  it  appears  on  the  face  of  the  declaration,  that  the 
actions  are  brought  on  the  notes  or  bills  (i),  and  the  money  men- 
tioned therein  is  not  foreisn  money,  it  is  usual  to  apply  to  the  court 
for  a  rule  to  show  cause  \^y  it  should  not  be  referred  to  the  master 
to  see  what  is  due  for.  principal  and  interest,  and  why  final  judg- 
ment should  not  be  signed  thereon^  without  executing  a  writ  of 
inauiry;  which  rule  is  made  absolute  on  an  affidavit  of  service, 
unless  good  cause  be  shown  to  the  contrary.  In  vacation  time 
application  may  be  made  to  one  of  the  judges  at  chambers.  N.  The 
rule  ought  not  to  be  applied  for  on  the  day  of  signing  interlocutory 
judgment,  but  some  day  after  (J).  The  rule  to  compute  will  be 
allowed,  although  bill  has  been  destroyed  (A):  Where  the  bill  of 
exchange  is  for  foreign  money  (/),  e,  g.  for  Irish  money,  the  court 


{b)  8  A.  &  E.  280 ;  3  Ner.  &  P.  379  ; 
ante,  p.  129. 

(e)  8mUh  T.  Woodeoeh,  4  T.  R.  691, 
S.  P.  on  a  promissory  note,  Windhaim  ▼. 
Wither,  and  Windham  ▼.  Trully  Str.  515. 

(d)  Admitted  per  Cter.  in i^mJM  y.Wood^ 
coeit,  4T.  R.  691. 

(e)  8  A.  &  E.  277. 

(/)  Shepherd  ▼.  Charter,  case  on  a  bill 
of  exchange,  4  T.  R.  275. 

(jff)  RaehMgh  v.  Salnumj  case  on  a 
promissory  note,  C.  B.,  June  15th,  1789, 

VOf..  I. 


1  H.  Bl.  252 ;  Andrews  y,  Blake,  case  on  a 
bUl  of  exchange,  C.  B.  Not.  25,  1790,  1 
H.  Bl.  529. 

(A)  See  Bigge  t.  Stuart,  4  Pri.  (Ex.)  134. 

(t)  Oebome  t.  Noad,  8  T.  R.  648. 

U)  Gordon  r.  Corbett,  Smith's  R.  179. 

Ik)  Clarke  r.  Q^inee,  3  Dow.  P.  C.  26. 

(/)  Mauntell  t.  Lord  Maetareene,  5  T. 
R.  87.  But  see  stat.  6  Geo.  IV.  c.  79,  for 
assimilating  the  currency  in  the  United 
Kingdom. 
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will  not  permit  the  master  to  ascertain  the  value.  In  this  case, 
therefore,  the  plaintiff  must  have  recourse  to  a  writ  of  inquiry ; 
upon  the  execution  of  which  it  is  now  holden  (m),  notwithstanding 
former  decisions  to  the  contrary  (n),  that  it  is  not  in  any  case  neces- 
saiT  to  prove  the  bill  of  exchange,  the  bare  production  of  it  being 
sufficient :  for  by  suffering  judgment  to  go  by  default,  the  defendant 
admits  the  cause  of  action  to  the  amount  of  the  bill.  The  bill, 
however,  must  be  produced  to  the  jury,  in  order  that  they  may  see 
whether  or  not  any  part  of  it  has  been  paid. 


Pleading  under  the  Nevo  Sules. 

By  R.  G.  H.  T.  4  Will.  IV.,  No.  2,  in  all  actions  upon  bills  of 
exchange  and  promissory  notes,  the  plea  of  non  assumpsit  shall  be 
inadmissible.  In  such  actions,  therefore,  a  plea  in  denial  must  tra- 
verse some  matter  of  fact ;  ex.  gr,  the  drawing,  or  making,  or 
indorsing,  or  accepting,  or  presenting,  or  notice  of  dishonour,  oi  the 
bill  or  note.  [^^  The  new  rule  is  confined  (o)  to  cases,  where  the 
action  is  only  on  the  note,  and  on  the  promise  contained  in  or  implied 
by  law  from  it :  it  is  to  be  read,  as  if  it  were  worded  thus : — ^  in  all 
actions  on  bills  of  exchange  and  promissory  notes  simpliciter,  with- 
out any  other  matter.'  Hence  where  an  executor  declared  on  a 
note  payable  to  his  testator,  lajdng  a  promise  to  pay  him,  the  exe- 
cutor, after  the  death  of  the  testator ;  it  was  holden  (p),  that  such 
promise  might  be  denied  by  a  plea  of  non  assumpsit,  notwithstand- 
mg  the  new  rules."] 

No.  3. — ^AU  matters  of  confession  and  avoidance,  including  not 
only  those  by  way  of  discharge,  but  those  which  show  the  transac- 
tion to  be  either  void  or  voidable,  on  the  ground  of  fraud  or  other- 
wise, shall  be  specially  pleaded,  ex.  gr.  iSegality  of  consideration, 
drawing,  indorsing,  accepting,  &c.  biUs  or  notes,  by  way  of  accom- 
modation, &c.  If  the  plea  be,  that  no  consideration  was  given  for 
the  bill  or  note,  and  the  replication^  that  there  was ;  the  onus  lies  on 
the  defendant  to  prove  that  there  was  not  any  consideration,  although 
the  plaintiff^  in  his  replication,  alleges  the  affirmative  (7).  To  a 
declaration  by  indorsee  against  acceptor,  the  defendant  cannot  plead 
that  the  bill  was  accepted  by  him  without  consideration  (r)  from 
the  drawer ;  for  such  is  not  inconsistent  with  plaintiff^s  legal  demand, 
indorsement  prima  facie  importing  consideration  (s).  Under  the 
new  rules,  every  matter,  independent  of  the  making  of  the  promise, 
should  be  affirmatively  stated ;  for  the  object  of  those  rules  was,  to 
make  each  side  understand  what  they  were  come  to  try.    The  court, 

(im)  Oreen  t.  Heame^  3  T.  R.  301.  See  Dtmaldaon  t.  Thompam,  6  M.  &  W. 

(n)  Snovfdtm  ▼.  Thomagf  3  Wils.  155  ;  316. 

2  Bl.  R.  748,  8.  a  (g)  Laeey  t.  ForreBter,  5  Tyrw.  567. 

(0)  Per  Parktj  B.^  in  TimmU  v.  Platte  See  Whitaker  t.  Bd$mmd»,  1  A.  &  E.  638. 

2  M.  &  W.  721.  (r)  Low  v.  Chifney,  1  Bingh.  N.  C.  267. 

{p)  TimmU  ▼.  Platt\  2  M.  &  W.  720.  {$)  Rtynolda  ▼.  Iwmey,  3  D.  P.  C.  453. 
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therefore,  discountenances  pleas  in  the  negative.  Hence,  if  defend- 
ant relies  on  want  of  consideration,  he  should  state,  in  his  plea, 
affirmatively,  such  facts  as  show  the  want  of  it  (t).  Assumpsit  by 
the  indorsee  against  the  acceptor'  df  a  bill.  Plea,  that  the  defend- 
ant accepted  the  bill  for  the  accommodation  of  the  drawer,  and  that 
the  drawer  did  not  give,  nor  did  he  the  defendant  receive,  any  con- 
sideration for  his  accepting  or  passing  the  bill ;  that  the  drawer 
indorsed  the  bill  to  the  plaintiff  without  any  consideration,  and  that 
the  plaintiff  held  the  bill  without  consideration;  it  was  holden  (u), 
that  the  onus  probandi  lay  on  the  defendant ;  that  where  there  is 
not  any  fraud,  or  any  suspicion  of  fraud,  but  the  simple  fact  is  as 
here,  the  plaintiff  is  not  called  upon  to  prove  that  he  gave  value  for 
the  bill.  When  a  bill  has  been  altered  after  acceptance,  the  defend- 
ant may  take  advanta^  of  it,  under  a  plea(z),  that  he  did  not 
accept  the  bill  declared  on.  In  this  case  the  defendant  has  the 
right  to  begin  (y),  and  the  bill  ought  to  be  produced  without  notice. 
And  where  the  bill  is  written  on  paper  improperly  stamped,  the 
consequence  is  that  it  cannot  be  given  in  evidence ;  and  this  defence 
is  admissible  under  the  plea  of  non-acceptance  (z). 


Evidence, 

The  date  of  a  bill  of  exchange,  unless  impeached  by  evidence,  is 
considered  (a)  as  the  true  date.  In  an  action  by  the  indorsee  of  a 
bill  against  the  abceptor  (&),  it  is  not  necessary  for  the  plaintiff  to 

i>rove  the  hand-writing  of  the  drawer,  for  when  a  bill  is  presented 
or  acceptance,  the  acceptor  is  supposed  to  look  at  the  hand-writing 
of  the  drawer,  and  on  that  account  he  is  precluded  from  disputing 
it  afterwards,  and  cannot  give  in  evidence  even  a  forgery  of  such 
hand-writing.  But  the  hand- writing  of  the  first  indorser  must  be 
proved,  because  the  acceptor  is  not  supposed  to  look  any  further 
than  the  hand-writing  of  the  drawer  (c).  In  an  action  by  indorsee 
against  acceptor,  where  the  defence  was,  that  the  acceptance  was  a 
forgery ;  evidence,  that  a  collection  of  bills,  having  on  them  forge- 
ries of  defendant's  signature,  had  been  in  plaintiff's  possession,  and 
that  some  of  such  biUs  had  been  circulated  by  him,  was  holden  (d) 


(0  Batton  T.  Pratehett,  1  Cr.  M.  &  R. 
798 ;  4  Tyrw.  472  ;  Stoughton  t.  Earl  qf 
Kilmarey,  2  Cr.  M.  &  R.  72. 

(«)  Miil$  ▼.  Barber,  1  M.  &  W.  425 ; 
OTerruUng  Heaik  t.  Samamt  2  B.  &  Ad. 
291. 

(x)  CoekY.  Cojnoell,  2  Cr.  M.  &  R.  291. 

(y)  Barker  ▼.  Malcolm,  7  C.  &  P.  101. 

{z)  Daweon  ▼.  Maedonald,  2  M.  Be  W. 
26 ;  recognized  in  Field  t.  Woode,  7  A.  & 
E.  114,  ante,  p.  311. 

(a)  A»der9on  ▼.  We$t<m,  6  Bingb.  N.  C. 


296. 

(b)  Jenya  ▼.  Fowler ,  Str.  946,  coram 
Raymond,  C.J.  Per Btdter,  J.,  in  1  T.  R. 
655,  S.  P.  Per  Dampier,  J.,  in  Baaa  t. 
Clwe,  4  M.  &  S.  13,  S.  P. 

(c)  Smith  T.  Chester,  1  T.  R.  654; 
Cooper  ▼.  Lindo,  B.  R.  London  Sittings 
after  M.  T.  52  Geo.  III.  S.  P.,  as  to  hand- 
writing of  second  indorser  being  alleged  in 
dedaratioD. 

(d)  Griffita  t.  Payne,  11  A.  &  E.  131 ; 
3  P.  &  D.  107. 

bb2 


.^72  BILLS  OF  EXCHANGE. 

inadmissible ;  distinct  proof  not  having  been  given,  that  the  bill, 
on  which  the  action  was  brought^  formed  part  of  the  collection ; 
inasmuch  as  such  evidence  would  have  been  inadmissible  on  an  in- 
dictment for  forgery.  The  acc^tance  of  a  bill  drawn  by  procura- 
tion, admits  the  arawer's  hand- writing  and  the  procuration  ((f). 
But  although  the  bill  be  indorsed  by  the  same  procuration^  the  date 
thereof  not  appearing,  the  acceptance  does  not  admit  (e)  the  pro- 
curation to  indorse.  Proof,  iirst,  that  J.  S.  was  the  confidential 
clerk  of  the  defendants,  and  had  been  introduced  by  them  to  their 
bankers,  as  one  to  whom  they  were  to  pay  the  oame  attention  as 
they  would  to  the  defendants  themselves:  .2ndly,  that  defendants 
had,  in  repeated  instances,  recognized  his  authority  to  draw  both 
biUs  and  cnecques  by  procuration  for  them ;  lastly,  that  on  three 
occasions  J.  S.  had  indorsed  bills  by  procuration  for  them,  on  one  of 
which  occasions  the  defendants  must  have  known  of  it ;  and  in  the 
other  two  instances,  the  defendants  had  received  the  money  raised 
upon  the  bills :  it  was  holden  (/),  that  although  an  authority  tp 
draw  does  not  in  itself  import  an  authority  to  indorse,  yet  the 
evidence  of  such  authority  to  draw  was  not  to  be  withheld  from 
the  jury,  who  were  to  determine  on  the  whole  evidence,  whether 
such  authority  to  indorse  existed  or  not,  and  from  the  foregoing 
facts  they  might  well  draw  the  inference  that  it  did.  A  bill  of  ex- 
change was  shown  to  the  defendant,  whose  name  appeared  on  the 
biU  ^  acceptor,  and  he  was  asked  whether  it  was  his  Lid-writing ; 
he  said  it  was,  and  that  the  bill  would  be  duly  paid ;  Lord  EUenao- 
roughs  G.  J.,  held,  that  this  accredited  the  bill,  and  the  plaintiff 
having  been  thereby  induced  to  take  it,  the  defendant  could  not  set 
up  as  a  defence  that  his  name,  as  written  on  the  bill,  was  a  forgery  (jg). 
A  forged  bill  was  drawn  upon  the  plaintiff,  which  he  accepted  and 
paid  to  an  innocent  indorsee,  who  had  given  a  valuable  consideration 
for  the  biU ;  on  discovering  the  forgery,  the  plaintiff  brought  an 
action  for  money  had  and  received,  to  recover  back  the  money ;  it 
was  holden,  that  the  action  would  not  lie ;  Lord  Majisfield^  C.  J., 
observing,  that  it  was  incumbent  on  the  plaintiff  to  have  been  satis- 
fied as  to  the  drawer's  hand- writing  before  he  accepted  the  bill  (A). 
The  defendants  took  a  bill,  accepted  payable  at  the  plaintii&,  who 
were  the  drawee^s  bankers,  and  indorsed  it  to  their,  the  defendants', 
agents,  to  whom  the  plaintiffs  paid  it  when  due,  and  seven  days  after 
sent  it  as  their  voucher  to  the  drawee,  who  apprized  them  that  the 
acceptance  was  forged.  Held  by  three  Js.  a^inst  Chambre,  J., 
that  the  plaintiff  could  not  recover  from  the  defendants  the  amount 
which  they  had  thus  paid  them  on  the  forged  acceptance  (t).  But 
where  the  plaintifife  (bankers)  discounted  forthe  defendants  (bill- 
brokers)  a  bill  of  exchange  which  the  latter  did  not  indorse,  and  it 

(d)  Bobuuon  t.  Yarrow^  7  Taunt.  455.      226. 

(e)  S.  a  (A)  Price  v.  JVea/,  3  Barr.  1354 ;  1  Bl.  R. 
(/)  PrueoU  V.  FUm,  9  Bingh.  19.            390,  8,  C. 

Iff)  Leach  7.  Buchanan f  4  Esp.  N.  P.  C.  (t)  iSmiih  t.  Mercer f  6  Taunt.  76. 
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turned  out  that  the  signatures  of  the  drawer  and  acceptor  (the 
latter  of  whom  kept  an  account  with  the  plaintiffi)  were  forged ;  it 
was  holden  (A),  that  the  defendants  were  liable  to  refund  the  money. 
Where  a  biU  of  exchange  purports  to  be  drawn  by  a  plurality  of  per- 
sons,  and  is  so  declared  on,  the  acceptor  of  such  bill  will  not  be  per- 
mitted to  prove  that  the  supposed  firm  consisted  of  one  person 
only  (/).  Where  a  bill  is  drawn  in  the  name  of  a  fictitious  person, 
payable  to  the  order  of  the  drawer,  the  acceptor  is  considered  as 
undertaking  to  pay  to  the  order  of  the  person  who  signed  as  drawer ; 
and,  therefore,  an  indorsee  may  bring  evidence  to  show  that  the 
signature  of  the  supposed  drawer,  to  the  bill  and  to  the  first  indorse- 
ment, are  in  the  same  hand- writing  (m). 

Action  by  the  indorsee  against  the  indorser  of  a  bill  of  ex- 
change (n).  The  declaration  stated  several  indorsements  prior  to 
that  of  the  defendant,  which  was  immediately  to  the  plaintiff.  A 
question  arose,  whether,  upon  proof  of  the  defendant's  hand- writing, 
it  was  necessary  to  prove  the  hand- writing  of  any  of  the  prior 
indorsersy  and  particularly  that  of  the  original  payee.  The  plain- 
tiff's counsel  contended,  that  the  defendant's  indorsement  admitted 
all  antecedent  indorsements;  that  even  if  they  were  forged  he 
would  be  liable;  that  he  was  to  be  considered  as  the  drawer  of 
a  new  bill  of  exchange ;  and  that  his  contract  was  very  different  from 
that  of  the  acceptor,  who  only  undertook  to  pay  to  the  payee  or 
his  order,  and  against  whom,  therefore,  a  title  through  the  payee 
must  be  established.  Lord  ElUnborough  was  of  this  opinion,  and 
the  plaintiff  had  a  verdict.  Action  for  money  paid  (o)  by  plaintiffi^ 
Messrs.  Forsters,  Lubbock,  &  Co.,  bankers  for  defendant.  A  bill 
of  exchange  was  drawn  on  defendant  by  one  Hanley,  payable  to  his 
own  order,  which  defendant  accepted,  ^'  payable  at  Forsters,  Lub- 
bock, &  Co.,  London,"  the  plaintiff ;  when  this  bill  was  presented 
at  the  plainti£b'  house,  it  was  paid  by  them,  and  the  action  was 
brought  to  recover  the  sum  so  paid.  Plainti&  proved  the  accep- 
tance, and  the  fact  of  payment,  and  contended  they  were  entitled 
to  recover  without  proving  the  indorsement  of  the  drawer,  which 
was  upon  the  bill* at  the  time  it  was  paid  by  them,  alleging  that  the 
bill,  when  presented,  being  primd  facie  in  a  negociable  state,  they 
were  authorized  to  pay  it,  and  were  not  bound  to  inquire  into  the 
title  of  the  holder ;  but  Lord  Ellenborough  ruled  that  it  was  neces- 
sary to  prove  the  first  indorsement.  In  an  action  against  the  drawer 
of  a  bill  (p),  it  was  holden,  that  payment  of  money  into  court,  upon 
the  whole  declaration,  was  such  an  admission  of  the  cause  of  action 
as  superseded  the  necessity  of  proving  the  hand-writing  of  the 
drawer. 

The  declarations  of  third  persons  alive,  in  the  absence  of  any 

{k)  Fuller  imd  otkerg  t.  Smithy  1  R.  &  (n)  Critehlow  t.  Parry,  B.  R.  2  Campb. 

M.49.  182. 

(0  BaM9  ▼.  C/t9«,  4  M.  &  S.  13.  (o)  Fortier  v.  ClementM,  2  Campb.  17. 

(m)  Cooper  t.  Meyer,  10  B.  &  C.  468.  {p)  GuUeridye  v.  Smith,  2  H.  Bl.  374. 
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community  of  interest,  are  not  to  be  received  to  affect  the  title 
or  interest  of  other  persons,  merely  because  such  declarations 
are  against  the  interest  of  those  who  make  them.  The  general 
rule,  that  the  living  witness  is  to  be  examined  on  oath,  is  not 
subject  to  any  exception  so  wide ;  and  the  circumstance  of  fraud 
being  acknowledged  does  not  introduce  any  difference  in  prin- 
ciple (q). 

A  receipt  upon  a  negociable  instrument  may  be  contradicted  (r) 
or  explained  by  parol  evidence.  Where  the  plea  was  want  of  con- 
sideration for  the  defendant's  acceptance,  concluding  with  a  verifi- 
cation, and  the  plaintiff  replied,  setting  it  out,  under  a  scilicet^  and 
concluded  to  the  country ;  it  was  holden  («),  that  the  plaintiff  was 
not  bound  to  prove  the  consideration. 

The  signature  of  a  party  (L.  B.  Sapio)  to  a  bill,  may  be  proved 
by  a  person  who  has  seen  him  write  (t)  his  surname  only,  several 
times.  But  in  a  case  (u)  where  the  acceptance  purported  to  bear 
the  signature  of  the  acceptor's  Christian  as  well  as  surname,  proof 
by  a  witness  who  never  saw  the  acceptor  write  his  Christian,  and 
had  seen  him  write  his  surname  only,  was  not  deemed  sufficient  by 
Lord  JSllenboroughy  C.  J. 

The  copy  of  an  original  letter,  giving  notice  of  the  dishonour  of 
a  bill  (x)  produced,  and  subject  matter  of  action,  is  admissible  in 
evidence  without  notice  given  to  produce  the  original ;  but,  secus, 
if  bill  not  produced,  nor  subject  matter  of  action  (y).  But  notice 
of  dishonour  must  contain  an  intimation  that  payment  of  the  bill 
has  been  refused  by  the  acceptor;  hence  a  letter  merely  con- 
taining a  demand  of  payment  was  holden  (2^)  to  be  insufficient.  It 
is  not  necessary  to  give  a  notice  to  produce  the  notice  of  dis- 
honour (a). 

In  an  action  against  the  drawer  of  a  foreign  bill  (6),  the  protest, 
being  part  of  the  custom  of  merchants  with  respect  to  foreign  bills, 
must  be  proved  (16),  if  the  bill  has  been  drawn  for  actual  value  in 

(q)  Per  Lord  Denman,  C.  J.,  delivering  (u)  Powell  v.  Ford,  2  Stark.  N.  P.  C. 

jadgment  of  court,  in  PhiUipt  ▼.    CQle,  164. 
10  A.  &  E.  Ill ;  2  P.  &  D.  291.  (x)  irt»tfT.£eatffiioi»/,3Brod.&Bingh. 

(r)  iScAofey  V.  ITa^^y,  Peake'sN.P.C.  288.     By  C.  B.,   after  conference  with 

24,    recognized   by  Lord  Tenterdefif  de-  B.  R. 

livering  judgment  in  Oranei  ▼.  Key,  3  B.  (y)  Lanauze  y.  Palmer,  M.  &  Malk. 

&  Ad.  318.  31. 

(«)  Low  V.  Burrowea,  4  Nev.  &  M.  367 ;  (z)  Hartley  v.  Cote,  4  B.  &  C.  339. 

and  see  Bailey  ▼.  Calterall,  1  M.  &  Rob.  (a)  Swam  v.  Lewis,  2  Cr.   M.  &  R. 

379.  261. 

(/)  Per  Abbott,  C.  J.,  Lewie  v.  8(gno,  (i)  Oale  v.  WaUh,  5  T.  R.  239. 

M.  &  Malk.  39. 


(16)  If  in  a  declaration  on  an  inland  bill  of  exchange,  a  protest  and 
notice  thereof  be  set  forth,  the  plaintiff  must  prove  them ;  inasmuch  as 
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the  hands  of  the  drawee,  but  not  otherwise  (c).  A  promise  by  the 
drawer  (d)^  after  the  bill  is  due,  that  he  will  pay  it,  supersedes  the 
necessity  of  producing  the  protest ;  for  in  such  case  it  will  be  pre- 
sumed, from  the  party's  not  objecting  to  the  want  of  a  protest  at 
the  time  when  he  niade  the  promise,  that  he  has  received  due 
notice  of  dishonour  by  a  protest  regularly  drawn  up  by  a  notary. 
The  presentment  of  a  foreign  bill  in  England  must  be  proved  in 
the  same  manner  as  if  it  were  an  inland  bill.  A  notarial  protest 
under  seal  is  not  evidence  of  such  presentment  (e). 

In  an  action  by  the  holder  against  the  drawer  (/),  the  acceptor 
is  a  competent  witness  to  prove  that  the  drawer  had  not  any  effects 
in  his  hands,  and  thereby  to  relieve  the  holder  from  the  necessity 
of  proving  notice  of  dishonour ;  for  though,  by  supporting  the  action 
against  the  drawer,  he  relieves  himself  from  an  action  at  the  suit 
of  the  holder,  he  at  the  same  time  gives  an  action  against  himself  at 
the  suit  of  the  drawer,  in  which  the  evidence  he  has  given  of  the  want 
of  consideration  will  not  avail  him,  for  that  fact  must  be  proved  by 
another  witness.  In  an  action  by  the  indorsee  against  the  acceptor, 
the  defendant  may  call  the  payee  and  indorser  to  prove  that  the 
bill  was  void  in  its  creation,  as  being  drawn  in  London  without  a 
stamp,  though  dated  abroad  (ff).  So  in  an  action  by  an  indorsee 
of  an  accommodation  bill,  payable  to  the  drawer's  own  order  against 
the  acceptor,  it  was  holden,  that  the  drawer  who  had  indorsed  the 
bill  to  the  plaintiff,  might  be  a  witness  to  prove  that  the  bill  was 
given  by  him  to  the  plaintiff  on  an  usurious  consideration^  the 
witness  having  been  released  by  the  acceptor  (A),  or,  without  a 
release,  to  prove  that  there  was  usury  in  the  discount  of  the  biU  by 
the  witness  (t). 

In  an  action  by  indorsee  against  drawer,  the  payee  and  indorser 
was  holden  (k)  to  be  a  competent  witne^  to  prove  that  the  de- 
fendant had  acknowledged  nis  liability  and  promise  to  pay  the 
biU.     In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 


(c)  Legff€  Y.  Thorpe,  12  East,  171; 
2  Campb.  N.  P.  C.  310,  S.  C, 

{d)  Gibbon  t.  Coggon,  2  Campb.  188. 

(e)  Chetmer  ▼.  Noyea,  4  Campb.  129, 
per  Lord  EUenborough,  C.  J. 

(/)  Staplm  V.  Okine$f  1  Esp.  N.  P.  C. 
332  ;  Peake'a  Evid.  154,  5 ;  per  Lord 
Kenyotif  C.  J.  See  also  Walwyn  v.  Si, 
Qttm^m,  2  Eap.  N.  P.  C.  515. 

(a)  Jordainey,Liuhbrooke,7T.R,  601. 

(h)  Siek  V.  Toppiuff,  Peake's  N.  P.  C. 


224  ;  1  Esp.N.  P.  C.  177,  S,  C;  Burgess 
y.  Cut  hill,  1  M.  &  Rob.  315  ;  Lgndhurst, 
C.  B.,  since  stat.  3  &  4  Will.  IV.  c.  42, 
sect.  26,  27  ;  ied  qua,,  and  see  Creevey  v. 
Bowman,  1  M.  &  Rob.  496,  Parke,  B. 
See  also  Stanley  v.  Jobson,  2  M.  &  Rob. 
103 ;  Yeonumt  ▼.  Legh,  2  M.  &  W.  419  ; 
Bowman  v.  Willit,  3  Bingh.  N.  C.  669. 

(t)  Brard  ▼.  Ackerman,  5  Esp.  N.  P.  C. 
119. 

(A)  Stevens  t.  Lynch,  2  Campb.  332. 


protests  on  inland  bills  of  exchange  are  material,  entitling  the  bolder  to 
costs  under  stat.  9  &  10  Will.  III.  c.  17,  and  3  &  4  Ann.  c.  9.  Per  Lord 
Kenyan,  C.  J.,  in  Boulager  v.  Talleyrand,  2  Esp.  N.  P.  C.  550.  See 
further  as  to  Protest,  ante,  p.  359. 
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exchange,  drawn  without  consideration,  the  payee  who  indorsed  it 
to  the  plaintiff,  in  payment  of  goods,  is  a  competent  witness  to  prove 
the  consideration  for  the  indorsement  (/)•  But  in  an  action  by  the 
indorsee  against  the  maker  of  a  promissory  note,  without  oriffinal 
consideration,  if  the  payee  has  b^ome  bankrupt,  and  obtained  his 
certificate  subsequently  to  the  date  of  the  note,  he  is  not  a  com- 
petent witness  for  the  defendant  (m).  A  bill  of  exchange  payable 
to  the  order  of  the  drawer,  may  be  given  in  evidence  under  the 
count  for  money  had  and  received,  in  an  action  brought  by  the 
drawer  and  payee  against  the  acceptor  (n).  It  seems  (o),  thiat  in 
an  action  by  payee  against  acceptor,  the  bill  would  not  be  evidence 
of  an  account  stated,  in  a  case  where  the  bill  was  drawn  by  a  third 
person. 

Recovery  of  Interest, — On  bills  of  exchange  payable  at  a  day 
certain,  and  not  carrying  interest  on  the  face  of  them,  interest  is 
recoverable  from  the  day  on  which  the  bills  become  due.  The 
^[eneral  rule  at  the  present  day,  with  respect  to  the  allowance  of 
mterest,  is  much  narrower  than  it  was  formerly.  The  modem 
doctrine  is,  that  interest  ought  te  be  allowed  in  those  cases  only, 
where  there  is  a  contract  for  pavment  of  money  on  a  certain  day, 
as  on  bills  of  exchange  and  pronussory  notes ;  or  where  there  has 
been  an  express  promise  to  pay  interest ;  or  where,  from  the  course 
of  dealing  between  the  parties,  it  may  be  inferred  that  this  was 
their  intention ;  or  where  it  can  be  proved  that  interest  has  been 
actually  made  of  the  money  (p).  Hence  upon  a  mere  simple  con- 
tract of  money  lent,  without  an  agreement  for  payment  of  the  prin- 
cipal at  a  certain  time,  or  for  interest  to  run  immediately,  or  under 
special  circumstances,  whence  a  contract  for  interest  may  be  in- 
ferred, interest  is  not  allowable  (q).  In  a  contract  for  the  sale  of 
goods,  although  a  particular  time  be  limited  for  payment  of  the 
price,  yet  the  vendor  is  not  entitled  te  interest  on  the  price  from 
that  time  (r).  But  where  the  goods  are  te  be  paid  for  by  a  bill, 
interest  is  recoverable  from  the  time  when  the  bill,  if  given,  would 
have  become  due,  even  in  an  action  for  goods  sold  and  delivered  (s). 
And  in  such  cases  interest  will  be  allowed,  although  the  defendant  has 
not  accepted  the  ^oods,  in  an  action  for  not  accepting  the  goods  (0- 
Bankers  cannot  charge  interest  upon  interest  upon  money  advanced 


(I)  SkutiUworihY.Stephemi,  I  Camph. 
407. 

(m)  MaundreH  v.  Kennetif  London  Sit- 
tings in  H.  T.  1809,  cor.  Bayley,  J., 
t^.  n. 

(n)  Thompwn  y,  Morgan^  3  Campb. 
101. 

(o)  Early  t.  Bovomant  1  B.  &  Ad.  889. 

{p)  Per  Lord  Bllenborougk,  C.  J.,  in 
De  Haviliand  v.  Bifwerbankt  1  Campb. 
50.  See  Hare  v.  Riekardtt  7  Bingh.  254  ; 
HigginM  v.  Sargent,  2  B.    &  C.  349; 


Abbott,  C.  J. 

iq)  Caltom  v.  Bragg,  15  East,  223; 
Shatp  V.  Picttm,  4  B.  &  C.  723  ;  Page  t. 
Newman,  9  B.  &  C.  378. 

(r)  Gordon  v.  Swtm,  2  Campb.  429 ; 
12  East,  419. 

(«)  Marthall  t.  Poole,  13  East,  98, 
recognized  in  Farr  ▼.  Ward^  3  M.  &  W. 
25  ;  Porter  ▼.  Palegrave,  2  Campb.  472. 

(/)  Boyee  t.  Warburton,  2  Campb. 
480. 
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by  them  without  an  express  contract  for  that  purpose.  Dawes  v. 
Pinner^  2  Campb.  486,  n.  Bill  was  drawn  at  Barbadoes  on  the  8th 
of  February,  1 809,  on  a  house  in  London,  payable  to  the  pkuntiif 
at  sixty  days'  siffht :  the  bill  was  refused  acceptance  on  the  17th  of 
April,  1809,  and  was  afterwards  presented  for  payment  on  the  19th 
of  June  following.  Lord  Ellenborough  left  the  question,  from  what 
period  the  interest  was  to  be  calculated,  to  the  special  jury,  who 
said  that  the  holder  of  the  bill  was  entitled  to  10/.  per  cent,  on  the 
principal,  as  damages,  and  that  interest  was  to  be  allowed  only  from 
the  time  when  the  bill  was  presented  for  payment  (u ) ;  but  in  a 
subsequent  case  (j?),  when  the  holder  did  not  claim  any  per  centage 
upon  the  principal  as  damages,  he  was  allowed  interest  from  the 
tune  the  bill  was  dislionoured  for  non-acceptance.  The  drawer  of 
a  bill  which  is  dishonoured  by  the  acceptor,  is  not  liable  to  pay 
interest  for  the  time  which  elapses  between  the  day  whereon  the 
bill  becomes  due,  and  the  day  when  the  drawer  receives  notice  of 
the  dishonour  (y). 

By  Stat.  3  &  4  Will.  IV .  c.  42^  s.  28,  ''  Upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on  the 
trial  of  any  issue  or  on  any  inquisition  of  damages,  may,  if  they  shall 
think  fit  (jt),  allow  interest  to  the  creditor  at  a  rate  not  exceeding 
the  current  rate  of  interest  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time,  or  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment  shall  have  been  made 
in  writing,  so  as  such  demand  shall  give  notice  to  the  debtor  that 
interest  will  be  claimed  fr^m  the  date  of  such  demand  until  the 
term  of  payment ;  provided  that  interest  shall  be  payable  in  all 
cases  in  which  it  is  now  payable  by  law." 

Formerly  interest  was  computed  from  the  day  on  which  the  prin- 
cipal became  due,  to  the  time  of  commencing  the  action ;  but, 
according  to  Robinson  v.  Bland^  2  Burr.  1085,  mterest  ought  to  be 
carried  down  to  the  day  on  which  judgment  is  signed.  It  must  be 
observed,  that  in  Blaney  v.  Hendrick,  3  Wil.  206 ;  2  Bl.  R.  761, 
jS.  C,  where  it  was  holden,  that  in  assumpsit  on  an  account  stated 
between  merchant  and  merchant,  the  jury,  on  the  execution  of  the 
writ  of  inquiry,  might  give  interest  from  the  day  the  account  was 
stated,  the  interest  was  carried  down  to  the  time  of  bringing  the 
action  according  to  Wilson's  Report,  and  down  to  the  time  of  the 
inquisition,  according  to  Blackstone's  Report.  This  period  for  the 
computation  of  interest  was  recognized  by  Buller^  J.,  in  Frith  v. 
LerouXj  2  T.  R.  58,  where  that  learned  judge  said,  that  on  debts 


(m)  OiBiUt  y.  Mackenzie^  3  Campb.  51.  (j)  See  Attwood  ▼.  Taylor,  1  Man.  & 

(x)  Harrutm  ▼.  Dickmm,  ih,  52,  n.  Gr.  332. 

(y)  Walker  v.  Bam^,  5  Taunt.  240. 
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carrying  interesty  the  jvay  are  now  directed  to  give  interest  in  da- 
mages up  to  the  day  on  which  judgment  may  be  signed.  And 
when  a  defendant  sued  upon  a  security  carrying  interest,  pays 
money  into  court,  sufficient  to  cover  the  prind^  with  interest 
down  to  the  conmiencement  of  the  action,  but  not  to  the  time  of 
paying  in  the  money,  the  plaintiff  may  proceed ;  and  a  jury,  on 
tnal,  is  bound  (a)  to  give  him  damages  for  the  interest  accruing 
between  the  commencement  of  the  action  and  the  payment  into 
court. 

Upon  promissory  notes  payable  upon  demand,  interest  is  due 
only  from  the  time  of  the  demand;  but  upon  promissory  notes 
payable  at  a  certain  day,  interest  is  due  from  that  day,  though 
there  be  no  demand :  because  the  person  who  is  to  pay  is  in  tms 
case  bound  to  find  out  the  other^  and  pay  it  at  the  day  (b).  On  a 
note  payable  on  demand,  where  there  is  no  proof  of  any  agree- 
ment for  interest,  the  plaintiff  is  only  entitled  to  interest  irom  the 
day  of  issuing  the  writ  of  summons  (c).  Where  money  due  on 
a  balance  of  accounts  is  awarded  to  be  paid  on  a  particular  day, 
and  at  a  particular  place,  if  duly  demanded  there  on  the  day,  it 
carries  interest  from  that  day  (d).  Where  the  terms  of  a  pro- 
missory note  are,  that  it  shaU  be  payable  by  instalments  (e), 
and  on  failure  of  payment  of  any  ins^ment  the  whole  is  to  be- 
come due,  interest  becomes  payable  from  the  time  of  the  first 
default.  A  promissory  note  in  this  form :  ^'  July  20th,  18.08,  I 
promise  for  myself  and  my  executors  to  pay  to  F.  H.  or  her  execu- 
tors, one  year  after  my  death,  3002.  with  legal  interest,"  was 
holden  (f)  to  bear  interest  from  the  date  of  the  note.  Under  a 
particular  of  the  plaintiff's  demand  (^),  stating  that  the  action  was 
brought  to  recover  the  amount  of  a  note,  interest  (although  not 
claimed  eo  nomine  in  the  particular,)  is  recoverable,  as  arismg  out 
of  the  principal  demanded  by  the  particular.  The  particular  is 
now  appended  to  the  record,  pursuant  to  a  rule  of  court,  and  it  is 
not  necessary  (A)  to  prove  the  delivery  of  it  to  defendant. 

(a)  Kidd  ▼.  Walker,  2  B.  &  Ad.  705.  P.  C.  8. 

{b)   Per  Cur.  Brocket  ▼.  Archer ^  M.  6  (e)  Blake  v.  iMwrence,  4  Esp.  N.  P. 

Geo.  I.  C.  147,  EUenborough,  C.  J. 

(e)  Pierce  v.  FothergiU,  2  Bingh.  N.  (/)  Roffey  ▼.  Greenwell,  10  A.  &  E. 

C.  167.  222. 

(d)  Pinhom  ▼.  Tuckingion,  3  Campb.  (g)  Blake  v.  Laterencet  vbi  tup. 

468.     See  Swi^fwrd  t.  Bum,  Gow'e  N.  (V)  Maearthy  v.  Smith,  8  Bingh.  145. 
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IX.  Of  the  Nature  of  a  Promissory  Note,  p.  379 ;  Stat.  3^4 
Ann.  c.  9j  s.  !»  placing  Promissory  Notes  on  t/ie  footing  of 
Inland  Bills  of  Exchange^  p,  379 ;  What  are  negociable 
Notes  within  the  Statute,  p.  380 ;  Of  Bankers*  Notes,  p. 
385 ;  Joint  and  several  Notes,  p,  385  ;  Consideration,  p. 
386;  Stamp,  p.  387. 

A  PROMISSORY  note  is  a  promise  in  writing  to  pay  to  A.  or  order, 
or  to  A.  or  bearer,  a  sum  of  money,  either  at  sight,  or  at  a  certain 
time  after  sight,'  or  after  date,  or  on  demand.  It  having  been 
holden,  in  the  case  of  Clerk  v.  Martin,  Salk.  129,  and  in  other 
cases,  that  the  payee^  and  in  BulUr  v.  Cripsy  6  Mod.  29,  that  the  in- 
dorsee of  a  promissory  note,  payable  to  order,  could  not  maintain  an 
action  against  the  maker  thereof,  such  note  not  being  within  the  cus- 
tom of  merchants ;  it  was  for  the  purpose  of  encouraging  trade  and 
commerce,  by  permitting  promissory  notes  to  be  negociated  in  like 
manner  as  inland  bills  of  exchange,  enacted,  by  stat.  3  &  4  Ann. 
c.  9,  s.  1,  ^^  That  all  not^  (17)  in  writing,  made  and  signed  (18)  by 
any  person  or  persons,  body  politic  or  corporate,  or  by  the  servant 
or  agent  of  .any  corporation,  banker,  goldsmith,  merchant,  or 
trader  (19),  usually  entrusted  by  them  to  sign  such  notes  for  them, 

(17)  In  Pollard  v.  Merries,  3  Bos.  &  Pul.  335,  an  action  was  brought 
on  a  promissory  note  made  at  Paris,  and  payable  there  or  in  London. 
The  plaintiff  recovered,  and  no  objection  was  made  on  the  ground  of  its 
being  a  foreign  note.  In  Houriet  v.  Morris,  3  Campb.  303,  an  action 
was  brought  on  a  promissory  note  made  at  Paris,  and  the  plaintiff  re- 
covered. The  place  of  date  was  not  mentioned  in  the  declaration  ;  but 
Lord  Ellenborough  held  the  omission  to  be  immaterial.  And  in  Milne  v. 
Graham^  1  B.  &  C.  192,  it  was  expressly  determined  that  this  statute 
extends  to  notes  made  in  a  foreign  country.  The  note  on  which  the  ques- 
tion was  raised,  was  made  at  Dundee,  in  Scotland.  See  also  Bentley  v. 
Northouse,  M.  &  Malk.  66,  S.  P.  per  Lord  Tenterden,  C.  J.,  in  an 
action  by  indorsee  against  maker  of  a  promissory  note  made  in  Scotland. 
And  in  De  la  Chaumetie  v.  Bank  of  England,  2  B.  &  Ad.  385,  it  was 
holden,  that  a  promissory  note  payable  to  bearer  made  in  England  was 
transferable  by  delivery  at  Paris. 

(18)  Declaration  that  defendant  made  a  note,  et  manu  sud  proprid 
scripsit.  It  was  objected,  that  since  this  statute,  plaintiff  should  have 
averred  that  defendant  signed  the  note ;  but  the  court  held  it  to  be  well 
enough,  because  laid  to  be  written  with  his  own  hand.  Taylor  v.  Dob- 
bins, 1  Str.  399,  S.  P.  on  demurrer.  Elliott  v.  Cooper,  Lord  Raym. 
1376. 

(19)  The  cases  enumerated  here  are  instances  only.  Per  Lord  Lynd- 
hurst,  C.  B.,  Dickenson  v.  Teague,  4  Tyrw.  453. 
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whereby  such  person,  &c.  or  their  servant  or  agent,  promise  to  pay 
to  any  other  person  or  persons,  body  politic  or  corporate,  or  onier 
or  bearer,  the  money  mentioned  in  such  note,  shall  be  construed  to 
foe,  by  virtue  thereof,  due  and  pavable  to  such  person,  &c.  to  whom 
the  same  is  made  payable:  and  also  such  note,  payable  to  any 
person,  &c.,  or  order,  shall  be  assignable  or  indorsable  over  in  the 
same  manner  as  inland  bills  of  exchange  are,  or  may  be,  by  the 
custom  of  merchants ;  and  the  person,  &c.  to  whom  the  money  is 
payable  may  maintain  an  action  for  the  same  in  such  manner  as  he 
might  upon  any  inland  hills  of  exchange^  made  according  to  the 
custom  of  merchants ;  and  the  person,  &c.  to  whom  such  note  is 
indorsed  or  assigned,  may  maintain  an  action,  either  against  the 
person,  &c.  who  or  whose  servant  or  aeent  signed  such  note,  or 
against  any  of  the  persons  who  indorsed  the  same,  as  in  cases  of 
inland  hills  of  exchange^  and  the  plaintiff  shall  recover  damages 
and  costs  of  suit ;  and  in  case  of  nonsuit  or  verdict  against  plaintiff, 
defendant  shall  recover  costs.^ 

The  foregoing  statute  being  a  remedial  law,  and  made  for  the 
encouragement  of  trade  and  commerce,  the  courts  have  construed 
it  liberally.  Hence  a  note  promising  to  account  with  J.  S.  or 
order,  has  been  construed  as  a  promise  to  pay  J.  S.  or  order,  and 
within  the  meaning  of  the  statute  (i).  So  a  promissory  note, 
payable  to  B.  (J)  (omitting  the  words  ^'  or  order,^)  three  months 
after  date,  was  holden  a  good  note  within  the  statute,  and  it  was 
adjudged,  that  it  might  be  declared  on  as  such  by  the  payee.  So 
where  the  promise  was  by  A.  {h)  to  pay  so  much  to  B.  for  a  debt 
due  from  C.  to  B.,  it  was  holden,  that  it  was  within  the  statute, 
being  an  absolute  promise,  and  every  way  as  negociable  as  if  it  had 
been  generally  for  value  received.  So  where  the  note  was  in  this 
form  (/),  ^^  I  do  acknowledge  that  Sir  A.  C.  has  delivered  to  me 
all  the  bonds  and  notes,  for  which  400/.  were  paid  to  him  on 
account  of  Ck)l.  S.,  and  that  Sir  A.  delivered  to  me  Major  G.'s 
receipt,  and  bill  on  me  for  10/. ;  which  lOZ.  and  15/.  6s.  balance  due 
to  Sir  A.  I  am  still  indebted,  and  do  promise  to  pay."  On  demur- 
rer to  the  declaration,  the  note  was  adjudged  good.  So  where  the 
instrument  (m)  was,  "  Received  of  A.  fe.  100/.,  which  I  promise  to 
pay  on  demand,  with  lawful  interest.^'  So  where  the  note  set  forth 
in  the  declaration  was  (n),  *'  I  do  acknowledge  myself  to  be  in- 
debted to  A.  in  <f  ^  to  be  paid  on  demand  for  value  received." 
On  demurrer  to  the  declaration,  the  court,  after  solenm  argument, 
held  that  this  was  a  good  note  within  the  statute,  the  words  ^^  to  be 

(t)  Mbrice  ▼.  Lea,  8  Mod.  362  s  1  Str.  often. 
629 ;  Lord  Raym.  1396,  7.  {k)  Popplewell  v.  Wilson,  B.  R.  Str. 

(J)  Smithy.  Kendall,  6  T.  R.  123 :  S.  P.  264,  on  error  from  C.  B. 
per  Hardwiektj  C.  J.,  Cunningham  Billa  (I)  Chadwiek  ▼.  Allen,  Str.  706. 

of  Ex.  127.     See  also  Moor  y.  Pain,  Ca.  (m)  Green  v.  Datfiee,  4  B.  &  C.  235. 

Temp.  Hardw.   288,  where  Hardwicke,  (n)  Catbome  v.  Button,  Scacc.  M.  1 

C.  J.,  Baid  thif  point  had   been  ruled  Geo.  II.  MSS. 
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paid^  amounting  to  a  promise  to  pay ;  observing  that  the  same 
words  in  a  lease  would  amount  to  a  covenant  to  pay  rent. 

This  statute,  however,  extends  to  such  notes  only  as  contain  an 
absolute  promise  to  pay  money  at  all  events  (o),  (and  not  a  promise 
depending  upon  a  contingency,)  and  where  the  money  at  the  time 
of  the  giving  the  note,  becomes  due  and  payable  by  virtue  thereof, 
(so  are  the  words  of  the  statute,)  and  not  where  it  becomes  due 
and  payable  by  virtue  of  a  subsequent  contingency  (p),  which 
perhaps  may  never  happen,  in  which  case  the  money  would  never 
become  payable.  Before  the  statute  of  Anhe,'a  promise  to  pay  A. 
or  his  assigns  a  aum  of  mtoey  within  a  certaii*  itime  after  def&idant 
should  be  lawfully  married  to  E.  S.  was  holden  not  to  be  a  good  note ; 
because  to  pay  money  on  such  a  contingency  could  not  be  called 
trading,  and  therefore  not  within  the  custom  of  merchants  (g). 

The  following  notes  have  been  adjudged  not  to  be  negociable 
notes  within  the  statute,  viz. 

A  promise  by  defendant  to  pay  to  plaintiff  26/.  (r)  within  a 
month  after  Michaelmas,  if  the  defendant  did  not  pay  the  26/. 
for  which  the  plaintiff  stood  engaged  for  his  brother  I.  B.  A  pro- 
mise to  pay  A.  B.  £  value  received  (s),  on  the  death  of  C.  D., 
provided  he  leaves  either  of  us  sufficient  to  pay  the  said  sum,  or  if  we 
shall  be  otherwise  able  to  pay  it.  A  promise  to  pay  A.,  or  B.  and 
C,  £  value  received  (t).  A  promise  to  pay  money  within  so 
many  days  after  the  maker  of  the  note  should  marry  {u).  So  where 
the  prqpiise  was  to  pay  A.  F.  £  out  of  the  maker's  money  that 
should  arise  from  his  reversion  of  £  when  sold ;  the  declara- 
tion averred  the  sale  of  the  reversion ;  yet  it  was  holden,  that  the 
note  could  not  be  declared  on  as  a  negociable  note  under  the  statute, 
because  the  money  was  to  be  paid  only  on  a  contingency  (v).  A 
similar  decision  was  made  in  Hill  v.  Halford  (u?),  where  a  promise 
was  to  pinr  e^  ,  on  the  sale  or  produce,  immediately  when  sold, 
of  the  White  Hart,  St.  Alban'*s,  Herts,  and  the  goods  therein, 
although  it  was  averred  in  the  declaration,  that  the  house  and 
goods  were  sold.  In  a  case  where  the  instrument  acknowledged  to 
have  borrowed  and  received  £  in  drafts  payable  to  the  defend- 
ants at  a  future  day,  which  the  defendants  promise  to  pay  with 
interest,  it  was  holden  that  this  was  a  special  agreement,  and  not  a 
promissory  note ;  for  the  money  was  not  to  be  paid  at  all,  unless 
the  drafts  were  honoured  (x). 

{9)    WUlei,  C.  J.,  in  delivering  the  (0  Blanckenhagen  y.  Bltmdell,  2  B.  & 

opinion  of  the  conrt  in  Colehan  v.  Cboke,  A.  417. 

WiUes,  398.  («)  Beardtiey  t.  Baldwin,  Str.  1151  ; 

(p)  Robitu  Y.  May,  3  P.  &  D.  147.  7  Mod.  417,  oct.  ed. 

(q)  Pearmm  y.  Oarrett,  4  Mod.  242.  (v)  Carloi  y.  Fancaurt,  5  T.  R.  482. 

(r)  Appleby  Y.  Biddle,  B.  R.  H.  3  Geo.  (w)  2  Bos.  &  Pul.  413,  (in  the  Ezch. 

I.  MS.  Ch.)  on  error  from  B.  R. 

(«)  RobertM  y.  Peaie,  1  Burr.  323.  (x)  WiUiammmY.  Bennett, 2CunphA\7. 
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So  where*  the  instnmient  (y)  was — ^^  On  demand  we  promise  to 
pay  G.  C.  or  order  1200/.  for  value  received  in  stock,  &c.,  this 
bemg  intended  to  stand  against  me,  the  undersigned  M.  P.,  as  a 
set-off  for  that  sum  left  me  in  my  father's  will,  above  my  sister 
Ann's  share,  signed  by  T.  P.  (husband),  M.  P.  (wife)." 

Upon  an  instrument  in  the  common  form  of  a  joint  and  several 
promissory  note,  signed  by  A.,  B.,  and  C,  there  was  an  indorse- 
ment, (written  as  appeared  in  proof,  before  B.  and  C.  had  signed 
the  note,)  stating  that  the  note  was  taken  as  a  security  for  all 
balances,  not  exceeding  the  sum  specified  in  the  note,  which  A. 
might  owe  to  the  payee ;  that  the  note  should  be  in  force  for  six 
months,  and  no  money  liable  to  be  called  for  sooner  in  any  case : 
an  action  having  been  brought  by  the  payee  against  B.,  the  first 
count  stating  the  note  as  payable  on  request,  and  a  second  as 
payable  six  months  after  date ;  Lord  Euenbarough^  C.  J.,  held, 
^hat  although  the  instrument  possibly  might  have  been  considered 
as  a  promissory  note  in  the  hands  of  a  bond  fide  holder,  who  had 
received  it  as  such,  yet  as  between  the  immediate  parties  it  could 
only  be  considered  as  an  agreement,  for  as  to  them  the  indorse- 
ment must  be  incorporated  with  the  body  of  the  note ;  and  conse- 
quently an  action  could  not  be  maintained  upon  it  without  an 
agreement  stamp  (z).  An  instrument  purporting  on  the  face  of  it 
to  be  a  promissory  note,  payable  absolutely  for  the  price  of  goods, 
but  having  an  indorsement  upon  it^  (written  before  the  note  was 
signed,)  stating  that  it  was  given  on  condition  that  if  any  dispute 
arose  about  the  sale  of  goods,  it  would  be  void,  is  not  a  negociable 
note  (a),  "  Received  and  borrowed  of  A.  B.  30/.,  which  I  promise 
te  pay  with  interest.  -  I  also  promise  to  pay  the  demands  of  the 
sick  club  at  H.  in  part  of  interest,  and  the  remaining  stocK  and 
interest  te  be  paid  on  demand  te  the  said  A.  B.  Witness  my 
hand,  G.  D."  This  was  holden  (6),  not  to  be  a  promissory  note;  for 
the  instrument,  as  far  as  respected  the  contingent  demand,  was  not 
a  promissory  note^  and  the  transaction  was  entire. 

2.  A  promissory  note  must  be  for  the  payment  of  money  only. 
Hence  on  error  from  C.  B.  it  was  holden  (c),  that  a  note  to  deliver 
up  horses  and  a  wharf  and  pay  money  at  a  particular  day,  could  not 
l)e  declared  on  as  a  note  withm  the  statute.  And  a  similar  deter- 
mination was  made  ({/),  where  the  promise  was  te  pay  300/.  te  A. 
or  order,  in  good  East  India  bonds.     So  where  the  promise  was  to 


(y)  ClarJte  ▼.   Pereival,  2  B.  &  Ad.  S.  25. 

660.  {b)  Bolton  ▼.  Dugdale,  4   B.  &  Ad. 

(z)  Leeds  Y.  Lancaehwre^  2  Campb.  205,  61U  ;  Worley  v.  Hanimm,  3  Ad.  &  Ell. 

cited  by  lAttledale,  J.,  u  in  pointi  in  669,  S.  P. 

Iknfiea  t.  WUkimon,  10  A.  6l  E.  105 ;  (e)  Marimy.  Chauniry,  Str.  1271. 

8.  C.  2  P.  &  D.  256.  (d)  Moor  t.  Vanlute,  Bull.  N.  P.  272. 

(a)    Hartley  ▼.    Wilkkuon,    4  M.  & 
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pay  J-  S.  so  much  money  («),  or  to  render  the  body  of  J.  N.  to  pri- 
son before  such  a  day^  the  note  was  holden  bad :  because  the  note 
was  not  necessarily  and  originally  for  the  payment  of  money,  but  by 
matter  ex  post  facto  became  a  note  for  payment  of  money  only, 
viz,  the  body  not  being  siurendered  to  prison. 

3.  It  must  not  be  payable  out  of  a  particular  fund ;  which  may 
or  may  not  be  productive.  Statement  of  the  consideration,  how- 
ever, for  which  a  note  was  made,  will  not  vitiate  it.  On  this  prin- 
X'e  (Y),  a  promissory  note  to  pay  a  sum  of  money  three  months 
r  date,  for  value  received  of  the  premises  in  Rosemary-lane,  late 
in  the  possession  of  T.  E..,  was  holden  a  good  note  within  the  statute. 
In  the  following  cases  the  principle  before  laid  down  was  recognized, 
but  the  notes  were  adjudged  good.  A  promissory  note  was  given 
to  an  infant  (^),  payable  when  he  should  come  of  age;  viz.  on  such 
a  day  in  such  a  year ;  this  was  holden  good  ;  for,  per  Denison^  J., 
here  is  no  condition  or  uncertainty,  but  it  is  to  be  paid  certainly  and 
at  all  events,  only  the  time  of  payment  is  postponed.  So  where 
plaintiff  declared  in  the  first  count  on  a  promissory  note  (A),  dated 
27th  May,  1732,  whereby  defendant  promised  to  pay  H.  D.  or  order 
150  guineas,  ten  days  after  the  death  of  his  father,  John  Cooke,  for 
value  received,  which  note,  after  the  death  of  the  father  (which  was 
laid  to  be  the  2nd  April,  1741),  was  duly  indorsed  by  D.  to  plain- 
tiff; and  in  the  second  count,  on  a  promissory  note,  dated  15th  July, 
1732,  whereby  defendant  promised  to  pay  H.  D.  or  order,  six  weeks 
after  the  death  of  his  father,  fifty  gumeas,  for  value  received,  the 
like  indorsement  laid  after  the  death  of  the  father  as  before :  after 
a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted  for  de- 
fendant, in  arrest  of  judgment,  that  these  notes  were  not  within  the 
statute  3  &  4  Ann.  c.  9.  After  three  arguments  (i),  WilleSy  C.  J., 
delivered  the  opinion  of  the  court  in  favour  of  the  plaintiff,  on  the 
ground  that  the  notes  did  not  depend  on  any  contingency ;  that 
there  was  a  certain  promise  to  pay  at  the  time  of  giving  the  notes, 
and  the  money  by  virtue  thereof  would  become  due  and  payable  one 
time  or  other,  though  it  was  uncertain  when  that  time  would  come ; 
that  there  was  not  any  weight  in  the  objection  that  the  maker  might 
have  died  before  his  father,  in  which  case  the  notes  would  have  been 
of  no  value,  because  the  same  might  be  said  of  any  note  payable  at 
a  distant  time,  that  the  maker  might  die  worth  nothing  before  the 
note  became  payable.  He  added,  that  the  court  thought  that  the 
averment  of  the  death  of  the  father  before  the  indorsement  did  not 
make  any  alteration,  because  they  were  of  opinion,  that  if  the  notes 
were  not  mthin  the  statute  ab  initio^  they  could  not  be  made  so  by 
any  subsequent  contingency.     So  where  the  note  was  to  pay  within 

U)  Smith  V.  Bohemef  (reported  as  to  (ff)  Oos9  v.  Nelson,  1  Burr.  226. 

theargnment,)  in  GUb.  R.  93,  cited  in  ar-  (A)  CoUhan  v.  Cooke,  Willes,  393 ;  af- 

gament  in  Lord  Raym.  1362,  and  1.396.  firmed  on  error,  in  Str.  1217. 

(/)  BkreMl  v.  Siocoek,  Lord  Raym.  (i)  See  Str.  1217. 

1545,  cited  by  Kenyon,  C.  J.,  6  T.  R.  124. 
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a  certain  time  after  such  a  ship  was  paid  ofF^') ;  it  was  holden 
good ;  because  the  ship  would  certainly  be  paid  ofF  one  time  or 
other.  In  Stiunge'^s  report  of  this  case,  1  Str.  p.  24,  the  opinion  of 
the  court  is  thus  given :  '^  The  paying  off  the  ship  is  a  thing  of  a 
public  nature,  and  this  is  negociabie  as  a  promissory  note.^  I  have 
stated  the  case  as  it  was  cited  by  Willes^  C.  J.,  delivering  the  q>i- 
nion  of  the  court  in  Colehan  v.  Cooker  Willes,  399.  See  also  Mr. 
Hume  Campbell's  argument  in  jE^ran^  v.  Underwood^  1  Wils.  263, 
where,  in  citing  this  case,  he  states  the  opinion  of  the  court  to  have 
been  that  the  note  was  within  the  statute  and  negociabie,  because 
the  paying  off  the  ship  was  morally  certain.  The  same  point  was 
decided  by  Jaardwicke^  C.  J.,  in  Lewis  v.  Orde^  Middx.  Sittings,  8 
Geo.  II.  The  note  was  in  this  form :  ^^  I  promise  to  pay  J.  S.  11/. 
at  the  payment  of  the  ship  Devonshire,  for  value  received.^  WiUeSy 
C.  J.,  in  Colehan  v.  Coohe^  Willes,  399,  says,  **  This  case  was  deter- 
mined on  the  same  reason  as  Andrews  v.  Franklin^  viz.  that  the 
ship  would  certainly  be  paid  off  one  time  or  other ^  which  seems  to 
be  the  true  reason  ;^  but  in  the  report  of  Lewis  v.  Orde^  Diet. 
Trade  and  Com.  261,  copied  by  Cunningham,  p.  127,  of  Law  of 
Bills  and  Notes,  2nd  ed.  1761,  Lord  Hardwiche  is  made  to  say, 
*^  That  as  to  the  contingency  of  the  payment,  the  subsequent  act  of 
the  payment  of  the  ship  makes  it  certam,  and  therefore,  though  not 
a  lien  ab  initio^  yet  sufficiently  so,  and  within  the  statute,  by  the 
fact  happening  uter ;"  and  in  a  MS.  note,  in  the  possession  of  the 
editor,  Lord  Hardwiche  is  made  to  say,  '^  As  to  the  time,  this  note 
is  certainly  within  the  statute,  if  it  had  been  made  payable  at  any 
precise  future  day ;  and  if  it  be  uncertain  at  first,  but  referred  to  a 
subsequent  fact  to  make  it  certain,  when  that  fact  happens  (as  in 
this  case  it  was  averred  that  the  ship  Devonshire  was  paid),  it  is  as 
much  reduced  to  a  certainty  as  if  tne  day  had  been  mentioned  at 
first.  But  if  the  promise  is  to  pay  out  of  any  particular  fund,  it  is 
not  a  personal  lien,  and  therefore  not  within  the  statute."  It  may 
be  observed,  that  this  reason  clashes  with  the  opinion  of  the  court 
in  Colehan  v.  Coohe^  Willes,  399,  where  it  was  said,  that  if  the 
notes  were  not  within  the  statute  ab  initio^  they  should  not  be  made 
so  by  any  subsequent  contingency ;  and  with  the  decision  in  Carlos 
v.  Fancourt,  6  T.  R.  482,  and  m  Hill  v.  Halfordy  2  Bos  &  Pul. 
413,  in  which  cases  the  events  on  which  the  notes  were  to  become 
payable  were  averred  in  the  declarations  to  have  taken  place,  and 
yet  the  notes  were  holden  not  to  be  good.  See  also  Kingston  v. 
Lony^  Bayley,  71 ;  4  Doug.  9 ;  where  it  was  holden  by  the  court, 
that  if  an  instrument  was  not  a  bill  of  exchange  in  its  creation^  it 
could  never  become  so  afterwards.  To  the  foregoing  cases  of  An- 
drews V.  FranJdin,  and  Leuns  v.  Orde^  may  be  aoded  that  of  Evans 
V.  Underwood  {h) J  where  the  note  was  to  pay  A.  or  order,  8/.  upon 

{j  )  Andrews  v.  F^rankUn,  H.  3  Geo.  I.  B.  R. 
(k)  I  WiU.262 
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the  receipt  of  his  the  said  A.'s  wages,  due  from  his  Majesty^s  ship 
the  Suffolk,  it  being  in  full  for  his  wages  and  prize-money,  and  short- 
allowance  money,  for  the  said  ship;  the  declaration  stated  an 
indorsement  by  A.,  and  averred  that  the  defendant  received  the  said 
wages  from  the  said  ship.  After  verdict  for  plaintiff,  on  motion  in 
an^  of  judgment,  the  case  of  Andrews  v.  Franklin  was  men- 
tioned, which  Mr.  Ford,  for  the  defendant,  said  had  never  been 
determined*  The  court  said,  that  they  would  look  into  the  case, 
and  see  whether  it  had  been  determinea.  The  reporter  adds,  that 
the  court  inclined  to  give  judgment  for  the  plaintiff,  and  after  look- 
ing into  the  case,  did  so,  ut  audivi.  In  Beardesley  v.  Baldwin^  E.  15 
Geo.  II.  B.  R.  M.  S.,  the  court  said,  that  as  to  Andrews  v.  Frankr 
lin^  if  it  ever  was  determined,  which  they  could  not  find,  it  must 
have  been  decided  on  the  certainty  observed  in  the  return  of  ships, 
and  which  must  be  looked  upon  as  an  event  in  itself  not  con- 
tingent. See  further  on  this  subject,  HaussouUier  v.  Hartsinck^ 
7  T.  R.  738. 

Where  an  instrument  is  made  in  terms  so  ambiguous  as  to  make 
it  doubtful,  whether  it  be  a  bill  of  exchange  or  a  promissory  note, 
the  law  will  allow  (/)  the  holder,  at  his  option,  as  against  the  maker 
of  the  instrument,  to  treat  it  either  as  a  promissory  note  or  as  a  bill 
of  exchange.  A  note  payable  to  A.  or  order  on  demand  cannot  be 
re-issued  (m)  after  payment  by  the  maker. 

Bankers'  cash  notes,  or  goldsmiths'  notes  (n),  as  they  were  for- 
merly called,  goldsmiths  at  that  time  being  bankers,  are  promissory 
notes  given  by  bankers,  payable  to  order  or  bearer,  on  demand,  and 
are  stated  as  such  in  pleading.  They  are  considered  as  cash,  are 
transferable  by  delivery,  but  may  be  indorsed,  in  which  case  they  may 
be  declared  on  as  a  bill  of  exchange  against  indorser.  At  present, 
cash  notes  are  seldom  made,  except  by  country  bankers ;  tneir  use 
having  been  superseded  by  the  introduction  of  checks. 

Joint  and  several  Notes. — A  note  beginning,  '^  I  promise  to  pay," 
and  signed  by  two  or  more  persons,  is  sevem  as  well  as  joint  (o). 
If  a  promissory  note  appears  on  the  face  of  it  to  be  the  separate 
note  of  A.  only,  it  cannot  be  declared  on  as  the  joint  note  of  A. 
and  B.,  although  given  to  secure  a  debt  for  which  A.  and  B.  were 
jointly  liable  (p). 

In  an  action  by  A.  against  B.,  upon  a  promissory  note  (9),  it  was 
stated  in  the  declaration,  that  B.  and  another,  jointly  or  severallv, 

!>romi8ed  to  pay  it.     It  was  holden,  that  the  declaration  was  good ; 
or  or  was  synonymous  to  and.    They  both  promised  that  they  or 
one  of  .them  should  pay ;  con9equent]y  both  and  each  were  liable  in 

(0  Bdi$  ▼.  iNvy>  6  B.  &  C.  433.  130. 

(m)  Bmrirum  t.  Caddy,  9  A.  &  E.  275.  (p)  SifJkin  v.  Walker  and  anothar,  2 

See  Bad  t.  Robiay,  ante,  p.  326.  Campb.  308 ;  Bmiy  t.  Xy«»  15  East,  7. 

(n)  CbiUv,  p.  239,  2nd  ed.  {q)  Raat  ▼.  AbUii,  Cowp.  832. 
(o)  Marek  t.  Ward,  Peake'i  N.  P.  C. 

VOL.  I.  CO 
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solidum.  If  an  action  is  brought  on  a  joint  note  (r),  and  some  of 
the  persons  making  the  note  are  not  made  defendants,  advantage 
can  be  taken  of  the  omission  by  plea  in  abatement  only..  An  action 
was  brought  against  defendant  only,  on  a  joint  and  several  note 
made  by  defendant  and  one  Stoddart  («).  Plea,  non  assum^t. 
Defendfldit  gave  in  evidence  an  agreement  in  writing,  entered  mto 
by  plaintiff  with  the  assignees  of  Stoddart,  then  a  bankrupt,  to 
receive  from  them  600/.  in  lieu  of  883/.  actually  due  from  the  bank- 
rupt on  this  note  (which  was  for  100/.)  and  on  other  transactions; 
and  that  defendant  was  only  surety  for  Stoddart.  Defendant 
obtained  a  verdict.  On  motion  to  set  it  aside,  it  was  resisted  on 
the  part  of  the  defendant,  on  the  ground  that  the  agreement  put  an 
end  to  the  plaintiff's  recovery  on  the  note ;  that  the  principal  could 
not  be  discharged  without  discharging  the  surety  also.  On  the 
part  of  the  plaintiff  it  was  urged,  that  it  was  not  the  meanii^  of 
the  agreement  that  defendant  should  be  discharged.  But  per  Lord 
Mansfield^  C.  J.,  ''  the  plaintiff  was  party  to  the  agreement,  and  we 
cannot  receive  parol  evidence  to  explain  it.  Whatever  might  be 
the  intention  of  the  parties,  the  principal  cannot  be  released  without 
its  operating  for  the  benefit  of  the  surety."     Rule  discharged. 

Consideration. — It  will  be  presumed,  that  the  note  has  been 
given  for  a  good  and  valuable  consideration  until  the  contrary 
appear.  As  between  the  immediate  parties,  want  or  illegality  of 
consideration  may  be  insisted  on  as  a  defence.  In  an  action  by  the 
payee  against  the  maker  of  a  promissory  note  for  10/.  (t)  which  had 
been  given  by  the  defendant  as  an  apprentice  fee  with  his  son  to 
the  plaintiff,  to  whom  the  son  was  bound ;  it  appeared,  at  the  trial, 
that  in  the  indentures  of  apprenticeship  no  mention  had  been  made 
of  this  premium  having  been  given  with  the  apprentice,  nor  was 
there  any  stamp  thereon  in  proportion  to  the  value,  as  required  by 
Stat.  8  Ann.  c.  9,  in  default  of  which,  by  the  39th  section  of  the 
stat.  the  indentures  are  declared  to  be  void.  The  apprentice  re- 
mained some  part  of  his  time  with  his  master,  and  then  absconded. 
It  was  objected,  on  the  part  of  the  defendant,  that  the  indentures 
being  void,  the  consideration  of  the  note  had  failed.  To  this  it 
was  answered,  that  the  avoiding  of  the  indentures  could  not  col- 
laterally affect  this  note ;  but  that  at  all  events  it  was  sufficient,  if 
there  were  any  consideration  to  sustain  it ;  and  here  the  master 
had  provided  board  and  lodging  for  some  time  for  the  apprentice. 
But  Lawrence^  J.,  was  of  opinion,  that  the  consideration  was  entire, 
and  that  it  had  wholly  failed.  The  Court  of  Eang's  Bench  con- 
curred in  opinion  with  the  learned  judge.  But  it  is  otherwise,  if 
the  consideration  has  not  («)  whoUy  failed.     In  an  action  by  payee 

(r)  Per  Buiiert  J.,  in  Seei  t.  Abbott,  (t)  Jaekmm  t.  Warwieh,  7  T.  R.  121. 

Cowp.  832.  («)  Mtam  t.  Umi,   10  B.  &  C.  877. 

(«)  Oarrttt  t.  JtM,  B.  R.  M.  22  Geo.  See  abo  Obbard  t.  BHktm,  M.  &  Malk. 

III.  MS.  cited  by  Pmrk€^  J.,  in  Price  t.  483,  and  anit,  p.  167,  n. 
Bdmwidg,  10  B.  &  C.  582. 
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of  a  note  expressed  to  be  ^^  in  consideration  of  the  payee^s  care  and 
medieal  att^idance  bestowed  on  the  maker;^  it  was  holden  (o), 
that  evidence  was  admissible  to  show  the  consideration  to  have 
been  medicines  furnished  and  services  performed  as  an  apothecary ; 
and  if  that  was  proved,  that  the  plaintiff  could  not  recover,  without 
showing  diat  he  had  obtained  his  certificate  under  55  Geo.  IIL 
c.  194^  s.  21.  Where  a  note  has  been  given  under  such  circum- 
sfcances  that  the  payee  cannot  recover  on  it,  the  indorsee  must  prove 
that  he  became  so  for  a  valuable  consideration  (w) ;  although  no 
notice  be  given  to  him  to  produce  such  evidence.  It  is  not  neces- 
sary that  the  indorsement  should  be  written  with  ink ;  it  may  be 
with  a  pencil  (:r).  In  an  action  by  the  indorsee  aoainst  the  maker 
of  a  promissory  note,  the  defence  insisted  on  was,  uiat  the  note  had 
been  given  for  hits  against  defendant  in  a  lottery  insurance ;  Kent/arty 
G.  J.,  was  of  opinion,  that  the  plaintiff  was  entitled  to  recover, 
observing,  that  tne  innocent  indorsee  of  a  gaming  note,  or  note  given 
on  an  usurious  contract,  could  not  recover  (y),  but  that  in  no 
other  case  could  the  innocent  indorsee  be  deprived  of  his  remedy 
on  the  note ;  and  that  a  contrary  determination  would  shake  paper 
credit  to  the  foundation  (z).  A  person  who,  at  the  request  of  the 
holder  of  a  note,  has  put  his  name  upon  it,  and  in  consequence 
thereof  has  been  obligea  to  pay  the  contents  to  a  band  fide  holder, 
may  recover  the  money  paid  from  any  person  whose  name  is  on  the 
note,  although  he  knew  that  the  note  was  originally  given  for  an 
illegal  consideration,  viz.  for  premiums  for  the  insurance  of  tickets 
in  me  lottery  (a). 

Stamp. — Every  promissory  note  must  be  duly  stamped,  that  is, 
with  a  stamp  of  the  proper  value  and  proper  denomination.  A  pro- 
missory note  (&),  given  at  the  time  when  the  31  Geo.  IIL  c.  25,  was 
the  only  statute  regulating  the  stamp-duty  on  promissory  notes,  was 
holden  not  available  in  law,  because  it  was  stamped  with  a  receipt 
stamp,  although  it  was  of  equal  value  with  that  required  for  a  pro- 
missory note.  For  the  amoimt  of  the  stamp  duties  on  promissory 
notes,  see  stat.  55  Geo.  III.  c.  184,  <mte^  p.  311.  For  the  star 
tutes  (c)  regulating  notes  given  for  a  less  sum  than  five  pounds,  see 


(v)  Blogg  y.  Pmkgn^  I  Ry.  &  Moo. 
125. 

(w)  Per  three  judges ,  Reaih  ▼.  Santomf 
8  B.  ft  Ad.  297,  cited  by  Tindal,  C.  J., 
B€$t€ti  ▼.  Dod^m,  10  Bingh.  43.  But 
Parke,  J.,  confines  the  rale  to  catee  where 
the  note  his  been  obtained  by  fraud  or 
felooy,  or  dureat,  which  throws  suspicion 
on  holder's  tide.  "I  am  by  no  means 
sadsfied  that  the  same  rale  can  be  applied 
to  mO  cases  where  the  note  has  been  given 
withMit  consideration.  The  mere  &si  of 
want  of  oonalderation  between  maker  and 
payee,  alRnrds  no  inference  that  the  holder 
reodfed  the  note  mM  fide,  or  without 


consideration.'' 

(;r)  Geary  v.  Phyeic^  5  B.  &  C.  234. 

(y)  But  see  stat.  5  &  6  Will.  TV.  c.  41, 
aantej  p.  322. 

{*)  WhutaiUay  "w.  Bowden,  Middlesex 
Sittings  after  M.  T.  41  Geo.  III.  B.  R. 
MSS. 

(a)  Seddone  ▼.  Stra^ord,  London  Sit- 
tings after  T.  T.  34  Geo.  111. ;  Kenyon, 
C.  J.,  Peake's  N.  P.  C.  215. 

(b)  Chamberlain  v.  Porter,  1  Bos.  ft 
Pnl.  N.  R.  SO. 

(c)  15  Geo.  III.  C.51 ;  17  Geo.  HI.  c. 
30 }  37  Geo.  HI.  c.  32. 
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Chitty  on  BiUa,  Appendix;,  sect.  8,  2nd  edit.  A  bill  was,  in  {act^ 
drawn  on  the  2l8t  day  of  December,  for  21/.,  payable  two  months 
after  date,  but  on  the  face  of  it  purported  to  bear  date  on  the  31st ; 
it  was  holden  (d)  to  require  omy  a  stamp  of  2s.  which  is  imposed 
by  55  Oeo.  III.  c.  184,  on  bills  for  that  sum,  not  exceeding  two 
months  after  date.  The  word  ^'  date,"  as  there  used,  means  the 
period  of  payment  expressed  on  the  face  of  the  bill.  A  promissory 
note  (e)  of  40/.,  payable  to  bearer  generally,  and  therefore,  in  law, 
payable  on  demand,  is  within  the  first  class  of  promissory  notes  in 
schedule,  part  1,  to  the  55  Oeo.  III.  c.  184,  and  requires  a  5$^  stamp. 
A  promissory  note  (/),  payable  to  A.  B.  generally,  is  not  one  pay- 
able to  bearer  on  demand,  and  re-issuable  within  this  first  class  ;  but 
a  note  payable  otherwise  than  to  bearer  on  demand,  (not  re-issuaUe,) 
within  class  2.  So  a  promissory  note  made  for  payment  of  20/.  to 
B.  on  demand  (^). 

Of  the  pleadings  under  the  new  rules,  see  ante^  p.  370. 


X.  Of  the  Time  when  a  Note  ought  to  be  presented  for  Payment. 

Payment  must  be  demanded  within  a  reasonable  time  after  the 
note  becomes  due.  Whether  a  note  has  been  presented  for  pay- 
ment within  a  reasonable  time  is  a  question  of  law,  but  dependent 
on  facts,  viz.  the  situation  of  the  parties,  their  places  of  abode,  and 
the  facUity  of  communication  between  them  (X).  On  promissory 
notes  payable  at  a  certain  time  after  date,  or  aiter  sight,  three 
days'  grace  are  allowed :  consequently,  payment  of  such  notes  ought 
not  to  be  denuinded  until  the  last  of  the  three  days,  unless  it 
happen  to  be  a  Sunday,  or  a  great  holiday,  in  which  case  payment 
ought  to  be  demanded  on  the  next  preceding  day.  The  three  days 
of  grace  are  computed  exclusively  of  the  day  on  which  the  payment 
is  by  the  terms  of  the  note  to  be  made.  It  has  not  been  deter- 
mined solemnly,  whether  days  of  grace  are  to  be  allowed  on  notes 
payable  at  sight  (i).  They  are  not  allowed  on  notes  payable  on 
demand.  Where  a  note  is  made  payable  at  a  month  or  months 
after  date,  the  computation  must  be  (contrary  to  the  general  rule  of 
law)  by  calendar  and  not  by  lunar  months.  Where  a  note  is  in  the 
hands  of  an  indorser,  and  he  demands  payment  thereof  from  the 
maker,  who  refuses  or  omits  to  pay  the  same,  notice  of  such  refusal 
or  default  ought  to  be  given  by  the  indorsee  himself  (J  )  to  the  prior 

(<Q  Vpiione  ▼.  MarehmU,  2  B.  &  C.  10.      Keatet  t.  WMeidon,  8  B.  &  C.  7. 
e)  Welti  V.  Girlinff,  8  Taunt.  737.  (h)  DarbUhire  ▼.  Parker,  6  East,  S. 


P 

(9) 


)  CheeikamY.  Butler,b  B,  8c kd.S^7.  <t)  See  thia  question  discaased  in  Chit- 

g)  Dunm  v.  Ckambere,  1  C.  M.  &  R.      ty*8  Treatiae  on  BiUa,  p.  IM,  2aded. 
845  ;  6  Tjr.  502 ;  1  Gale,  14  ;  overruling  (j)  But  see  ante,  p.  334. 
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indorser  or  indorsers  (if  more  than  one)  within  a  reasonable  time ; 
otherwise  the  indorsers  will  be  discharged.  Action  against  defend- 
ant, as  indorser  of  this  note  (A),  ^^  One  month  after  date,  I  promise 
to  pay  Wm.  George,  or  order,  the  sum  of  16/.  for  value  received. 
John  Hopley."  Indorsed,  Wm.  George.  This  note  George  had 
given  in  p^rment  to  the  plaintiff;  it  became  due  2nd  May,  and  on 
the  5th  ilhy  the  plaintiff's  banker  (after  three  days'  grace)  de- 
manded it  of  Hopley.  Hopley  desired  two  or  three  days'  time  to 
Sy  it  in,  and  so  n*om  time  to  time,  which  were  given  him,  till  13th 
ay,  when  he  told  the  banker  he  could  not  pay  it.  On  the  I4th, 
Hopley  failed,  and  became  a  bankrupt.  On  plaintiff's  applyiii^  to 
Georae  for  payment,  George  told  him  he  shoula  have  appli^  beiore, 
on  Hopley's  first  refusal,  and  that  he  now  did  not  think  himself 
liable  to  pay  it,  whereupon  this  action  was  brought.  Lord  Mans- 
fields  C.  J.  ^'  The  question  is,  who  is  to  bear  tne  loss,  as  Hopley, 
the  drawer,  has  failed?  Now  it  is  so  necessary  for  trade,  where 
a  bill  of  exchange  is  drawn  on  one  man,  and  made  payable  to  ano- 
ther, that  if  the  person  to  whom  it  is  payable,  either  wilfuUy  or 
through  neglect,  omits  to  call  at  the  time  it  becomes  due,  it  is  the 
constant  course  of  mercantile  custom  in  the  city  of  London,  that 
he  shall  bear  the  loss  and  not  the  other.  This  likewise  is  the  rule 
on  indorsed  notes,  which  are  in  nature  of  inland  bills  of  exchange ; 
nothing  is  so  certain  as  this  rule,  and  ^eat  inconvenience  would  fol- 
low from  a  different  mode  of  proceeding.  It  has  been  truly  said, 
that  the  law  has  not  fixed  any  precise  time  when  the  neglect  of  the 
indorser  shall  be  said  to  make  him  liable ;  but  I  remember  a  case 
determined,  where  a  bill  became  due  at  two  o'clock  on  Saturday 
afternoon,  the  person  who  gave  the  note  became  a  bankrupt  at  five 
o^clock  on  Monday  afternoon ;  the  question  was,  whether  the  in- 
dorsee had  not  neglected  to  call  for  his  money ;  and  it  was  holden, 
that  he  had.  The  present  case  is  not  that  of  neglect ;  the  note  is 
dated  on  2nd  April,  consequently  becomes  due  on  2nd  May,  but  by 
the  custom  of  tne  citv  there  are  three  days  of  grace ;  the  banker 
who  has  the  note  in  his  hands,  and  who  in  this  case,  being  the  plain- 
tiff's agent,  is  to  be  considered  as  one  and  the  same  person  with  the 
plaintiff,  comes  on  5th  and  demands  payment ;  the  mdorser  and  all 
the  parties  live  in  town  ;  the  banker  gives  Hopley  indulgence  to  pav 
it  from  5th  to  13th  without  giving  any  notice  to  the  indoi*ser,  which 
if  he  had  done,  it  would  have  urged  we  indorser  to  get  his  money. 
Now'here  is  no  neglect  of  application.  The  case  is  still  stronger : 
here  is  an  actual  credit  riven  for  eight  days,  and  the  question  is, 
who  gave  the  credit.  We  cannot  go  into  any  consideration  of 
Hopley's  circumstances  at  the  time ;  they  might  be  very  bad ;  and 
vet  if  he  had  been  arrested  on  5th  May,  we  cannot  say  he  would 
have  paid  the  money.     I  am  therefore  of  opinion,  that  the  loss, 

{h)  Anderttm  v.  George t  London  Sittings,  after  Trio.  T.  1757,  coram  Lord  Mantfleld^ 
C.  J.,  MSS. 
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(thouffh  this  is  a  hard  case,)  ouffht  to  be  borne  by  the  person  who 
gave  uie  credit/'     Verdict  for  we  defendant. 

Action  against  the  defendant  as  indorser  of  a  promissory  note  (/), 
due  May  5th,  1805.  The  plaintiff  proved  the  aefendant's  indorse- 
ment ;  and  also,  that  in  the  year  1807,  the  defendant  being  re- 
quested to  pay  the  note,  he  promised  that  he  would,  but  prayed  for 
further  time.  There  was  no  evidence  of  the  presentment  of  the 
note  to  the  maker,  or  of  any  notice  of  its  non-payment  being  given 
to  the  defendant,  nor  did  it  appear  that  when  the  defendant  so  pro- 
mised to  pay,  he  knew  of  any  application  for  payment  having  been 
made  to  the  maker.  For  the  defendant  it  was  contended,  that  the 
subsequent  promise  did  not  dispense  with  proof  of  the  presentment 
and  notice^  unless  made  with  fiill  knowledge  of  the  laches  of  the 
holder.  In  the  cases  hitherto  decided  upon  this  subject,  something 
appeared  which  might  be  qonsidered  as  a  waiver  of  any  irregularity, 
with  regard  to  the  bill  or  note,  which  could  not  be  inferred  from  a 
mere  promise  to  pay,  at  a  time  when  the  rarty,  vnthout  being 
aware  of  it,  was  discharged  from  his  liability.  But  JBayley^  J.,  held, 
that  where  a  party  to  a  bill  or  note,  knowing  it  to  be  due,  and 
knowing  that  he  was  entitled  to  have  it  presented  when  due,  to  the 
acceptor  or  maker,  and  to  receive  notice  of  its  dishonour,  promises 
to  pay  it ;  this  is  presumptive  evidence  of  the  presentment  and 
notice,  and  he  is  bound  by  the  promise  so  made.  Verdict  for  the 
plaintiff.  But  if  the  drawer  or  indorser,  after  being  arrested,  with- 
out acknowledging  his  liability,  merely  offers  to  give  a  bill  bv  way 
of  compromise  for  the  sum  demanded,  which  ofier  is  rejected,  this 
does  not  supersede  the  necessity  of  notice  (m). 


XI.  Of  the  Declaration^  p.  S90 ;  Pleadings^  p.  S90 ;  Evidence^p. 

391 ;  Conclusion^  p.  393. 

The  usual  remedy  on  a  promissory  note  is  an  action  of  assumpsit. 
Under  the  new  rules,  concise  forms  are  given,  adapted  to  the 
different  parties,  to  which  the  reader  is  referred. 

To  action  of  assumpsit  b^  A.,  B.,  and  C,  against  D.  (n),  as  one 
of  the  indorsers  of  a  promissory  note  drawn  by  E.,  in  favour  of  C, 
D.,  (and  himself)  E.,  then  in  partnership,  and  by  them  indorsed  to 
A.,  B.,  and  C. :  defendant  pleaded  in  bar,  that  C,  one  of  the 
plaintiff,  was  liable  as  an  indorser,  together  with  D.  On  apecial 
demurrer,  the  plea  was  holden  to  be  good ;  Lord  Eldon^  C.  J., 
observing,  that  the  subject  of  this  plea  could  not  have  been  pleaded 

(0  TtagloT  T.  /oiMff,  2  Campb.  105.  (n)  Uobuwnrvikg  t.  Newnuuh  2  Bob.  & 

(m)  Cumming  y.   F)^tneh,  2  Campb.       Pul.  120. 
106,  n. 
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in  abatement ;  because  a  plea  in  abatement  ought  to  ^ve  a  better 
writ,  not  to  show  that  the  plaintiff  could  have  no  action  at  all.  The 
effect,  however,  of  a  judgment  for  the  defendant  would  be,  that  if  a 
man  made  a  note  to  himself  and  others  carrying  on  business  under 
a  particular  firm,  and  the  partnership  was  dissolved,  the  promissory 
note  cduld  neither  be  put  m  suit  as  such,  nor  enforced  as  an  equitar 
ble  agreement,  because  on  a  promissory  note  stamp.  Considering, 
therefore,  the  quantity  of  circulating  paper  in  this  country,  stand- 
ing under  the  same  circumstances  with  the  note  in  question,  the 
consequence  of  such  a  decision  might  be  highly  injurious.  However, 
the  case  of  Moffat  v.  Van  MiUengen  (o)  was  unanswerable. 

JEvidence. — It  is  a  general  rule,  that  to  prove  the  contract  the 
original  note  must  be  produced  in  evidence.  This  rule  is  dispensed 
with  in  special  cases  only ;  as  where  it  can  be  proved,  that  the  note 
has  been  lost  or  destroyed  by  the  defendant  (p),  or  that  it  is  in  the 
hands  of  the  defendant,  and  that  he  has  had  notice  to  prodtice  it  (q). 
In  these  cases  a  copy  of  the  note,  or  parol  evidence  of  its  contents, 
may  be  received. 

The  remaining  evidence  necessary  to  support  the  action  will  vary 
according  to  the  character  in  which  the  parties  bring  the  action. 
In  an  action  by  payee  against  the  maker,  the  hand- writing  of  the 
maker  must  be  proved  by  the  subscribing  witness,  if  any ;  if  not,  by 
some  person  who  is  competent  to  prove  such  hand-writing.  In  an 
action  hy  first  indorsee  against  the  maker,  the  same  evidence  as  in 
the  preceding  case,  together  with  proof  of  the  indorsement  to  the 
plaintiff,  will  be  necessary.  In  an  action  against  an  indorser, 
proof  of  the  hand-writing  of  the  maker,  or  of  any  indorser  prior  to 
the  defendant,  (except  uie  first,)  unless  specially  alleged  in  the 
declaration,  is  not  necessary;  but  in  this  case  it  must  be  proved 
that  payment  was  duly  demanded  of  the  maker,  and  that  the  maker 
refused  to  pay,  or  made  default  therein,  and  that  notice  of  such 
refusal  or  default  was  given  to  the  defendant  within  a  reasonable 
time.  In  action  against  the  maker  of  a  note,  although  the  promise 
be  to  pay  the  money  at  a  particular  place,  it  is  not  necessary  to 
prove  a  presentment  at  tnat  place  (r) ;  if  the  place  of  payment 
be  mentioned  in  the  margin  or  at  the  foot  of  the  note  (s).  If  a  bill 
be  payable  or  indorsed  specially  to  a  firm,  evidence  must  be  given 
that  the  firm  consists  of  the  persons  who  sue  as  plaintifis;  secus, 
if  the  indorsement  be  in  blank  (t).  A.  being  in  insolvent  circum- 
stances (u^^  B.  undertook  to  be  a  security  for  a  debt  owing  from  A. 
to  C,  by  mdorsing  a  promissory  note  made  by  A.,  payable  to  B.,  at 
the  house  of  D.  The  note  was  accordingly  so  made  and  indorsed,  with 

(o)  27  Geo.  III.  B.  R.  2  Bos.  &  Pal.  (r)  NieholU  y.  Bow99,  2  Campb.  498  ; 

124,  n.  («),  dted  in  Aom  t.  P<mttm,  2  B.  WUliamt  ▼.  WaHng,  10  B.  &  C.  2. 
&  Ad.  826.  («)  Prie9  ▼.  MitcheU,  4  Campb.  200. 

(p)  Lord  Raym.  731.  (0  Ord  ▼.  Portia,  3  Campb.  239. 

(q)  2  Bof .  &  Pul.  39.  (u)  Nicholwm  v.  Gouikit,  2  H.  Bl.  609. 


392  BILLS  OF  EXCHANGE. 

the  knowledge  of  all  parties.  Just  before  it  became  due,  B.  having 
been  informed  that  D.  had  no  effects  of  A.  in  his  hands,  desired  D.  to 
send  the  note  to  him,  B.,  and  said  he  would  pay  it,  B.  having  then  a 
fund  in  his  hands  for  that  purpose ;  the  note  was  not  presented  at 
D/s  house  till  three  days  after  it  was  due.  It  was  holden,  that  C. 
could  not  maintain  an  action  against  B.  on  the  note,  not  having 
used  due  diligence  in  presenting  the  note  as  soon  as  it  was  due,  to 
D.  for  payment,  and  in  giving  immediate  notice  to  B.  of  the  non- 
payment by  D. ;  for  B.  had  a  right  to  insist  on  the  strict  rule  of  law 
respecting  the  indorser  of  a  note,  notwithstanding  the  particular 
circumstances  of  the  case.  In  an  action  by  a  second,  third,  or  any 
subsequent  indorsee,  aeainst  the  maker,  where  the  first  indorsement 
is  in  blank ;  as  the  plaintiff  is  not  bound  to  set  forth  any  indorse- 
ment, except  the  first,  but  may  strike  out  the  others,  if  ne  adopts 
this  course,  the  proof  will  be  the  same  as  in  the  preceding  case;  but 
if  all  or  any  of  the  indorsements,  subsequent  to  the  first,  are  set 
forth,  they  must  be  proved.  Indorsements  of  interest  are  to  be 
presumed  (v)  to  have  been  written  at  the  time  they  bear  date,  until 
contradicted.  The  defendant  cannot  give  in  evidence  a  parol  agree- 
ment, entered  into  when  the  note  was  made,  that  it  should  be 
renewed  when  it  became  due  (w) ;  nor  a  parol  agreement  that  pay- 
ment shall  not  be  demanded  (x)  until  after  such  a  time ;  for  this  would 
be  incorporating  with  a  written  contract  an  incongruous  parol  con- 
dition, which  is  contrary  to  first  principles.  Where  a  promissory 
note,  on  the  face  of  it,  purported  to  be  payable  on  demand,  parol 
evidence  is  not  admissible  to  show  (^),  that,  at  the  time  of  making 
it,  it  was  agreed  that  it  should  not  be  payable  until  after  the  de- 
cease of  the  maker.  Where  in  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note,  payable  with  interest  on  demand, 
the  plaintiff  having  proved  that  he  gave  value  for  it,  the  defendant 
tendered  evidence  of  declarations  made  by  the  payee,  when  the  note 
was  in  his  possession,. that  he  (the  payee)  had  not  given  any  con- 
sideration for  it  to  the  maker ;  it  was  nolden  (2;),  that  Ihe  evidence 
was  inadmissible,  as  the  payee  could  not  be  identified  with  the 
plaintiff,  and  the  note  could  not  be  treated  as  over  due  at  the  time 
of  the  indorsement.  So  where,  in  an  action  by  indorsee  of  A.,  of  a 
note,  against  maker,  plea,  that  the  note  was  made  without  con- 
sideration, and  indorsed  and  delivered  by  A.  to  W.,  for  the  purpose 
only  of  its  being  discounted ;  that  W.,  in  fraud  of  the  maker,  (de- 
fendant,) and  without  his  consent,  indorsed  the  same,  and  delivered 
it  to  plaintiff,  who  gave  no  consideration,  and  who  knew  of  the  want 
of  authority ;  it  was  holden  (a),  that  evidence  tendered  by  defendant 

(9)  Smith  T.  Baiteng,  1  M.  &  Rob.  v.  Jolly,  1  Cr.  M.  &  R.  703 ;   5  Tyrw. 

341.  239. 

(w)  Hoare  v.  Graham,  3  Campb.  57.  (y)  Woodbridffe  v.  Spooner,  3  B.  &  A. 

Ix)  Free  v.    Hawkint,  8  Taunt.  92 ;  233. 
MoileyvMat^fartl,  10  B.  &C.  729,  S.P.;  {z)  Borough  v.  Whitt,  4  B.  &  C.  325. 

Ramon  t.  Walker,  i  Stsrk.  361 ;  Foster  (a)  Phillipa  t.  Cole,  10  A.  ft  £.  106. 
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of  declarations  made  by  W.  to  prove  the  fraud,  was  not  admissible ; 
inasmuch  as  there  was  not  shown  any  community  of  interest,  nei- 
ther was  any  evidence  offered,  which  either  directW  or  indirectly 
connected  the  plaintiff  with  W.,  or  to  show  want  of  consideration, 
or  that  the  note  had  been  taken  when  over  due.  An  indorser  on  a 
note  (&),  who  has  received  money  from  the  payee  to  take  it  up,  is  a 
competent  witness  for  the  maker  in  an  action  against  him  by  the 
indorseevto  prove  that  he  had  satisfied  the  note,  being  either  liable 
to  the  plaintiff  on  the  note,  if  the  action  is  defeated,  or  to  the  de- 
fendant for  money  had  and  received,  if  the  action  succeeds ;  and  his 
being  also  liable  m  the  latter  case,  to^compensate  the  defendant  for 
the  costs  incurred  in  the  action,  by  such  non-payment,  makes  no 
difference.  In  an  action  by  the  indorsee  against  the  maker  of  a 
promissory  note  (c)  without  original  consideration,  if  the  payee  has 
become  bankrupt,  and  obtained  his  certificate  subsequently  to  the 
date  of  the  note,  he  is  not  a  competent  witness  for  the  defendant, 
for  he  is  no  longer  liable  to  the  plaintiff;  but  would  be  liable  to  the 
defendant,  if  the  latter  were  obliged  by  this  action  to  pay  the  pro- 
missory note  drawn  for  his  accommodation.  One  joint  maker  of  a 
{romissory  note  is  a  witness  to  prove  the  signature  of  the  other  (d). 
n  an  action  by  the  payee  agamst  one  of  three  makers  of  a  joint 
and  several  promissory  note,  another  of  the  makers  was  called  as  a 
witness  for  the  plaintiff,  and  stated  on  his  examination  on  the  voir 
dire,  that  the  note  had  been  given  by  the  defendant  as  principal, 
and  that  it  was  signed  by  himself  and  the  other  maker  as  sureties  : 
it  was  holden  (e),  that  the  witness  was  competent.  Where  a  pro- 
missory note,  beginning,  "  I  promise  to  pay,^  was  signed  by  one 
member  of  a  firm  for  himself  and  partners;  it  was  holden  (/),  that 
he  was  liable  to  be  sued  severally  upon  the  note. 

On  a  plea  that  the  defendant  did  not  make  the  promissory  note 
mentioned  in  the  declaration,  he  cannot  give  in  evidence  that  he 
was  of  imbecile  mind  at  the  time  when  he  made  it  (g). 

Conclusion. — The  limits  prescribed  to  this  Abridgment  will  not 
permit  the  insertion  of  any  more  cases  under  this  head,  nor  indeed 
is  it  necessary ;  for  although  a  promissory  note  (A),  while  it  con- 
tinues in  its  original  shape,  does  not  bear  any  resemblance  to  a  bill 
of  exchange,  yet  when  it  is  indorsed  the  resemblance  begins ;  for 
then  it  is  an  order  by  the  indorser  upon  the  maker  of  the  note  to 
pay  to  the  indorsee ;  the  indorser  is  as  it  were  the  drawer,  the  maker 


(b)  Birt  f .  Kenhaw,  2  East,  458,  re-  Str.  35. 

cognised  by  Sir  W.  Grant,  M.  R.,  in  Paul         (e)  Page  t.  Thtmuu,  6  M.  &  W.  733. 

y. ,  admmigtrator  qfffamiUoH,  Privy  (/)  HaU  ▼.  Smith,  1  B.  &  C.  407. 

Conndl,  29th  Jane,  1805.  (jf)  Harriwn  v.  Riehardaont  1  M.  & 

(c)  Maundrell  t.  Ketmettf  London  Sit-  Rob.  504,  Abinger,  C.  E, 

tingi,  BayUy,  J.,  1  Campb.  408,  n.  (A)  Per  Liord  ManaJUId,  C.  J.,  Heylyn 

(d)  York  V.  BloH,  5  M.  &  S.  71 ;  on  ▼.  Adamion,  2  Barr.  676. 
the    authority  of  Lockl^t  ▼.    Graham^ 
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of  the  note  the  acceptor,  and  the  indorsee  the  payee.  From  this 
resembhince  between  a  bill  of  exchange  and  promieeory  note,  it  fol- 
lowB  that  many  of  the  rules  which  are  applicable  to  bills  of  exchaxige, 
hold  also  in  the  case  of  promissory  notes  (i).  But  the  indorser 
does  not  stand  in  the  situation  of  mtaker,  relatively  to  his  indorsee. 
Hence  the  indorsee  cannot  declare  against  his  indorser  as  maker, 
even  where  the  indorser  has  indorsed  a  note  not  payable  or  indorsed 
to  him,  and  where  consequently  his  indorsee  cannot  sue  the  original 
maker  (J), 


(0  See  De  Berdi  t.  Atkmttm,  2  H.  fil.  (j)  QwimM  t.  Herbert,  5  A.  &  E. 

336 ;  and  ante,  p.  336,  7.  436. 
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CARRIERS. 

I.  Of  Common  Carriers  and  their  JResponsibility^  p,  395. 
II.  Of  the  Stat.  11  Geo.  IV.  and  1  Will.  IV.  c.  68,  limiting  the 
ResponeibiKty  of  Carriers  by  Land^  as  to  the  Loss  of 
Parcels  of  a  certain  Description.     Stat.  7  Geo.  II.  c.lo; 
58  Geo.  III.  c.  159,  p.  400. 

III.  Of  the  Lien  of  Carriers^  p.  404. 

IV.  By  whom  Actions  against  Commen   Carriers  ought  to   be 

brought^  p.  406. 
V.  Of  the  Declaration^  p.  409 ;  anJ  Pleading  under  New  Rules, 

p.  412- 
VI.  EvidencCy  p.  412. 


I.  Of  Common  Carriers  and  their  Responsibility, 

Masters  (a)  and  oivners  of  ships,  hoymeD,  wharfingers  (&), 
lightermen,  barge  owners  (c),  proprietors  of  waggons,  stage 
coaches,  &c.,  are  denominated  common  carriers ;  anoby  the  cus- 
tom of  the  realm  (ef),  that  is,  by  the  common  law,  are  bouid  ^1)  to 
receive  and  carry  the  goods  of  the  subject  for  a  reasonable  hure  or 
reward  (2),  to  take  due  care  of  them  in  their  passage,  to  deliver 


Morse  t.  Shte,  2  Lev.  69.  (c)  Rich  ▼.  Kneehmdi  Cn>.  Jto.  330 ; 

Moving Y.Todd.lStaMe'Bl^.V.C.      Hob.  17,  8.  C. 
72.  (rf)  1  RoU.  Abr.  2,  (C)  pi.  1. 


(1)  An  action  on  the  caae  will  lie  afi^ainst  a  common  carrier  for  refusixig 
to  carry  goods  after  an  offer  of  his  hire.  Jackson  v.  Rogers,  2  Show* 
327. 

(2)  In  an  action  against  a  common  carrier  for  losing  a  box  by  negligence, 
a  motion  was  made  in  arrest  of  judgment,  because  a  particular  sum  was  not 
mentioned  in  the  declaration  to  be  paid  for  hire,  but  a  reasonable  reward 
only ;  the  declaration  was  holden  to  be  well  enough,  for,  perhaps,  there 
was  not  any  agreement  for  a  sum  certain,  yet  as  in  sudi  case  the  carrier 
may  maintam  a  quantum  meruity  he  is  equally  liable,  as  where  there  is 
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them  (e)  safely  (3),  and  in  the  same  condition  as  when  they  were 
received,  or  in  default  thereof  to  make  compensation  to  the  owner 
for  any  loss  or  damage  which  happens  while  the  goods  are  in  their 
custody,  except  sucn  loss  or  dunage  as  arises  from  the  act  of 
Ood  (4),  as  storms,  tempests,  and  the  like ;  or  of  the  enemies  of  the 
king.  Carriers  are,  generally,  answerable  for  the  honesty  of  their 
servants :  if,  however,  the  pluntifiTs  own  conduct,  in  fiill  knowledge 
of  the  circumstances,  be  such  as  to  lead  to  the  loss ;  if  he  aflford 
undue  temptation  and  facility  to  the  crime  of  the  servant^  he  can 
maintain  no  action  (/)  for  a  loss  thus  occasioned  l^  his  own  fault. 


n 


§)    Per  Popham,  C.  J.,  Owen,  57. 
)  Bradley  v.  Waierhoun^  M.  &  Malk.  154. 


an  express  agreement  for  a  particular  sum.    Bastard  y.  Bastardy  2  Show. 
81.    Agreed  also  in  Lovett  v.  Hobbs^  2  Show.  129. 

(3)  In  Golden  y.  Maniung  and  another^  2  Bl.  Rep.  916,  where  an 
action  was  brought  against  carriers  for  not  delivering  goods  within  a 
reasonable  time,  the  question  was  a^tated  whether  it  was  the  duty  of 
carriers  to  deliver  as  well  as  carry  goods.  The  court  declined  giving  any 
opinion  on  the  general  question,  conceiving  that,  under  the  special  circum- 
stances of  the  case  then  before  them,  the  defendants  were  liable,  because 
it  appeared  that  their  general  course  of  trade  was  to  deliver  goods  at  the 
houses  to  which  they  were  directed,  that  they  received  a  premium,  and  kept 
a  servant,  for  that  special  purpose,  and  that  they  must  be  understood  to 
have  contracted  to  carry  the  goods  in  question,  on  the  same  terms,  and  in 
the  same  manner,  that  Uiey  carried  the  goods  of  other  persons.  Oauld,  J., 
expressed  an  opinion,  that  all  carriers  were  bound  to  give  notice  of  the 
arrival  of  goods  to  the  persons  to  whom  they  were  consigned,  whether 
bound  to  deliver  or  not.  In  Hyde  v.  The  Trent  and  Mersey  Navigation 
Qompanyy  5  T.  R.  396,  the  general  question,  whether  a  carrier  was  bound 
to  deliver  the  goods  to  the  person  to  whom  they  are  directed,  was  again 
agitated;  Ashhurstf  Bullery  and  Grose,  Js,,  were  of  opinion  that  a  carrier 
was  so  bound;  but  Kenyon,  C.  J.,  appears  to  have  mclined  to  the  con- 
trary opinion.  The  special  circumstances  of  the  case  (which  see,  postj 
p.  398,)  rendered  it  unnecessary  for  the  court  to  decide  the  general 
question. 

(4)  The  plaintiff  put  goods  on  board  the  hoy  of  the  defendant,  who 
was  a  common  carrier :  coming  through  bridge,  by  a  sudden  gust  of  wind, 
the  hoy  sunk  and  the  goods  were  spoiled.  Pratt,  C.  J., -held  the  de« 
fendant  not  answerable,  the  damage  having  been  occasioned  by  the  act,  of 
God.  For  though  the  defendant  ought  not  to  have  ventured  to  shoot 
the  bridge,  if  the  general  bent  of  the  weather  had  been  tempestuous,  yet 
this  being  only  a  sudden  gust  of  wind  had  entirely  varied  the  case.  The 
plaintiff's  counsel  having  offered  some  evidence,  that  if  the  hoy  had  been 
m  a  better  condition  it  would  not  have  sunk,  the  chief  justice  said  that 
a  carrier  was  not  obliged  to  have  a  new  carriage  for  every  journey ;  it 
was  sufficient,  if  he  provided  one  which,  without  any  extraordinary  ac- 
cident, (such  as  this  was,)  would  probably  perform  the  journey.  Amies 
v.  Stevens,  Str.  128. 
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In  an  action  brought  against  a  common  carrier  by  water  (y), 
charging  the  defendant  with  negligence,  it  was  holden  to  be  no  de- 
fence that  the  ship  was  tight,  when  the  goods  were  placed  on  board, 
but  that  a  rat,  by  gnawing  out  the  oakum,  had  made  a  small  hole 
through  which  tne  water  gushed ;  on  the  ground,  that  whatever 
was  not  excused  by  law,  was  to  be  deemed  a  negligence  in  the 
carrier,  and  that  he  was  answerable  in  all  events,  except  where  the 
goods  were  damaged  by  the  act  of  God  or  the  king's  enemies.  So 
where  the  proprietors  of  the  Trent  navigation  (A)  had  undertaken 
to  carry  goooB  from  Hull  to  Ghtinsborough,  and  the  vessel,  on 
board  which  the  goods  were  placed,  drove  against  an  anchor  in  the 
River  Humber,  and  sank;  it  was  holden,  that  the  carriers  were 
refiponsible  to  the  owner  of  the  goods  for  the  damage  sustained ; 
although  it  was  proved  that  the  accident  was  occasiooed  by  the 
negligence  of  the  persons  on  board  a  barge  in  the  river,  who  had 
not  put  a  buoy  out,  to  mark  the  place  where  the  anchor  lay :  the 
court  observing,  that  there  was  a  degree  of  negligence  in  the 
master  of  the  vessel  also ;  for  his  not  seeing  the  buoy  ought  to 
have  put  him  upon  inquiring  more  minutely  about  the  anchor ;  and 
even  if  there  had  not  been  any  actual  neghgence,  yet  negligence  in 
law  was  sufficient. 

A  common  carrier  being  an  insurer,  in  all  cases,  (except  the 
two  before  mentioned,)  is  responsible  for  a  loss  occasioned  by 
accidental  fire,  provided  such  loss  happens  while  the  ffoods  are 
remaining  in  ms  custody  (5)  as  a  common  carrier.  As  where 
the  goods  intrusted  to  a  common  carrier  were  consumed  by  acci- 
dental fire  (i)  communicating  to  a  booth  where  the  goods  haa  been 

Of)  Dale  T.  Ball,  I  WilB.  281.  t.  Wood,  3  Esp.  N.  P.  C.  127. 

W  Prqprieior$qftkeTrentNa9igation         (t)  Forward  v.  Pitiard,  1  T.  R.  27. 


(5)  In  action  by  the  East  India  Company  against  a  lighterman,  on  an 
undertaking  to  carry  for  hire  on  the  River  Thames,  from  the  ship  to  the 
company's  warehouses,  it  appeared  that  it  was  the  usage  of  the  com- 

af  on  the  unshipping  their  goods,  to  put  an  officer,  caJled  a  guardian, 
e  lighter,  who,  as  soon  as  the  ladine  was  taken  in,  put  the  com- 
pany's lock  on  the  hatches,  and  went  wiui  the  goods  to  see  them  safely 
delivered  at  the  warehouse.  This  had  been  done  in  the  present  case,  and 
part  of  the  goods  were  lost. — Raymond^  C.  J.,  was  of  opinion,  that  this 
difiered  firom  the  common  case;  this  not  being  any  trust  in  the  defendant, 
and  the  goods  were  not  to  be  considered  as  having  been  in  his  possession, 
but  in  the  possession  of  the  company's  servant,  who  had  hired  the  lighter 
to  use  himself:  he  thought,  therefore,  that  the  action  was  not  maintain- 
able, and  the  plaintifis  were  nonsuited.  East  India  Company  v.  PuUen^ 
Str.  690.  It  was  observed  by  Chambre,  J.,  in  2  Bos.  &  Pal.  419,  that 
the  foregoing  decision  proceeded  on  the  usage  of  the  East  India  Company, 
who  never  intrusted  the  lightermen  with  their  goods,  but  gave  the  whole 
charge  of  the  property  to  me  officer  called  the  guardian. 


398  CARRIERS. 

deposited  by  the  carrier  in  the  oourae  of  the  journey;  it  was  holden, 
that  the  carrier  was  liaUe,althou^  the  jury  found  that  the  goods  were 
consumed  without  any  actual  negligence  on  the  part  of  the  carrier. 
So  wfaare  common  carriers  from  A.  to  B.  (A)  charged  and  received 
for  cartage  of  goods  from  a  warehouse  at  B.  (where  they  usualty 
unloaded,  but  which  did  not  belong  to  them),  to  ihe  house  of  the 
consignee  in  B. ;  it  was  holden,  iSiey  were  responsible  for  a  loss 
by  an  accidental  fire  while  the  iroods  were  in  that  warehouse; 
aftbough  they  lUfcwed  the  pioBtB  <fthe  cartas 
and  that  circumstance  was  known  to  the  consignee.  So  where  to  a 
declaration  on  a  contract  by  the  master  of  a  steam  vessel  to  convey 
ffoods  from  Dublin  to  London,  and  to  deliver  the  same  at  the  pcxrt  of 
London  to  plaintiff  or  his  assigns,  the  defendant  pleaded  that,  after 
the  arrival  of  the  vessel  at  London  defendant  caused  the  goods  to 
be.  deposited  on  a  wharf,  there  to  remain  until  they  could  be 
delivered  to  the  plaintiff,  the  wharf  being  a  place  where  goods  from 
Dublin  were  accustomed  to  be  landed,  and  fit  and  proper  for  such 
purposes,  and  that  befinre  a  reasonable  time  for  deliveir  elapsed 
they  were  destroyed  by  an  accidental  fire,  the  plea  was  holden  (2) 
ill ;  the  court  oonsidermg,  that  the  defendant  was  acting,  during  tJie 
whole  of  the  time  whilst  the  goods  were  in  his  possession,  under 
the  obligation  of  a  common  carrier,  who  is  liable  for  every  loss 
(not  specially  excepted)  except  the  act  of  Grod  and  the  king^s 
enemies.  But  where  the  goods  are  not  remaining  in  the  defend- 
ant's custody  as  common  carrier  (m),  he  is  not  liable ;  as  where 
the  goods  had  been  carried  by  the  defendant  from  A.  to  B.  and 
there  deposited  in  his  warehouse,  merely  for  the  convenience  of  the 
owner,  until  they  could  be  forwarded  by  another  conveyance,  (the 
owner  not  paying  the  defendant  any  thing  for  the  warehouse- 
room,)  and  were  consumed  by  an  accidental  fire  there,  it  was 
holden,  that  the  defendant  was  not  liable.  And  it  has  been  holden, 
that  a  carrier  may  exclude  all  responsibility  for  a  loss  by  fire,  by  a 
notice  to  that  efibct  (n).  But  see  stat.  11  Geo.  IV.  &  1  Will.  IV. 
c.  68,  s.  4. 

If  a  common  carrier  be  robbed  of  his  goods  (o),  he  shall  an- 
swer the  value  of  them :  for  having  his  hire^  there  is  an  implied 
undertaking  for  the  safe  custody  and  delivery.  Where  a  person 
undertakes  to  carry  goods  safely  and  securely  (p),  he  will  be  re- 
sponsible for  the  damage  they  sustain  in  the  carriage  through  his 
neglect,  though  he  is  not  a  common  carrier,  nor  has  any  reward 

{h)  JOpde  T.  TVmf  «Mi  Meney  Nam^  C.  72. 

^iM,  5  T.  R.a89,xecogBiaedm  GaU^e  (o)  1  Iiut  89,  tu  WndkifB  t.  CmfHif, 

▼.  Boume,  4  Bingh.  N.  C.  332.  1  Rol.  Ab.  2,  (C)  pi.  4  ;  S.  P.  Cfmm^im 

U)  Gatlife  T.  Boumet  ubi  mip.  ▼.  WUUm,  Gow't  N.  P.  C.  115. 

(m)  Gariide  ▼.  TVm/  tmd  Meney  Na-  (jp)  Cogg»  t.  Bernard,   Lord  Rajm. 

rigmtUm,  4  T.  R«  581.  909. 

(fi)  Mwmg  T.  Todd,  1  Stark.  N.  P. 
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for  his  labour  (6) ;  and  this  rule  holds,  although  the  plaintiff,  for 
greater  caution,  sends  his  servant  with  the  goods,  who  pays  a 
person  for  guarding  them,  because  he  apprehends  danger  of  their 
being  stolen  (q).  In  Beauchamp  y.  Powtetfy  1  M.  &  Kob.  38,  a 
sta^e  coachman  was  holden  responsible  for  the  loss  of  a  parcel 
which  he  had  received  to  carry  without  reward,  it  appearing  to 
have  been  lost  through  gross  negligence  on  his  part. 

Coach-owners  are  not  liable  for  injuries  which  passengers  may 
sustain  from  inevitable  accidents,  as  from  the  oversetting  of  the 
coach  from  the  horses  taking  fright,  there  not  being  any  negligence 
in  the  driver  (r) ;  but  otherwise  it  is,  if  there  be  negligence  in  the 
driver.  A  coach-owner  is  bound  to  convey  his  passengers  in  road- 
worthy  (s)  vehicles,  and  if  an  accident  happen  from  a  defect  in  con- 
struction, the  owner  is  liable,  although  tne  defect  be  out  of  sight 
and  not  discoverable  upon  ordinary  examination.  See  the  duty  of 
coach-owners  fully  explained  by  Besty  C.  J.,  in  Crofts  v.  Waterhousey 
3  Bingh.  321.  The  proprietors  of  a  mail-coach  are  answerable  for 
an  injury  sustained  by  a  passenger,  through  the  misconduct  of  their 

(s)  Bobinsim  v,  JDunmore,  2  Bos,  &      533. 
Pul.  416.  {a)  Sharp  ▼.  Grey,  9  Bingli.  457  ;  2  M. 

(r)  MtOH  ▼.  ffetneut  2  £sp.  N.  P.  C.      &  Sc.  620. 


(6)  In  a  special  action  on  the  case,  wherein  the  phdnttff  declared  that 
whereas  the  defendant  bad  undertaken  to  carry  a  hare  for  the  plaintiff 
from  A.  to  B.,  yet  the  defendant  carried  the  same  so  negligently,  that  he 
lost  it  by  the  way,  to  the  damage  of  the  plaintiff  of  107.  On  demurrer 
to  the  declaration,  it  was  objected  by  Hawkins,  Serjeant,  that  the 
plaintiff  had  not  declared,  on  the  general  custom  of  the  realm  relating  to 
carriers,  and,  therefore,  the  defendant  must  be  taken  to  be  a  private 
person ;  if  so,  there  was  not  any  consideration  laid,  and  consequently  the 
promise  was  merely  nudum  pactum.  2ndly.  The  plaintiff  had  not  set 
forth  a  delivery  of  the  hare,  upon  which  the  promise  was  made,  and  for 
the  breach  oi  which  promise  the  action  was  brought.  Probyn  and 
Reynolds,  (the  only  judges  in  court,)  as  to  the  first  objection,  admitted 
that  the  defendant  must  be  taken  to  be  a  private  person ;  but  it  was 
determined  in  Coggs  v.  Bsmardy  that  a  private  person  was  answetbUe,  if 
he  undertook  the  carriage  of  goods,  for  a  misfeasance,  though  there  was 
not  any  consideration :  and  the  only  difference  was,  that  a  common  carrier 
was  obliged  to  undertake  the  carnage  of  goods,  and  a  private  person  was 
not ;  but  if  a  private  person  volunta,rily  undertook  it,  he  was  by  law  answer- 
able for  damage  arising  from  his  negligence.  As  to  the  second  objection, 
the  court  said,  that  the  delivery  was  implied ;  for  it  was  stated,  that  the 
defendant  had  carried  the  hare  part  of  the  way,  which  he  could  not  have 
done  without  a  delivery ;  and  as  for  the  breach  of  promise,  the  action 
was  not  brought  for  that,  but  for  the  loss  of  the  hare ;  the  promise  was 
only  inducement.  Accordingly  they  gave  judgment  for  tne  plaintiff. 
Hutton  V.  Osbomcy  B.  R.  M.  3  Geo.  II.  MSS. 
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driver  (/).  A.,  a  stable-keeper,  let  to  B.  four  horses  to  draw  B/s 
carriage  from  C.  to  D.  The  horses  were  rode  by  A/s  servants. 
Through  their  negligence,  the  carriage  of  I.  S.  sustained  an  injury. 
It  was  holden,  that  1.  S.  might  maintain  an  action  against  A.  (u). 


II.  Of  the  Stat.  11  Geo.  IV.  ^  I  WiU.  IV.  c.  68,  limitinff  the 
Sesponsihility   of  Carriers   by  Land,  as   to  the  Loss  of 
Parcels  of  a  certain  Description.     StcU.  7  Geo.  II.  c.  15 ; 
53  Geo.  in.  c.  159. 

On  the  23rd  of  July,  1830,  an  act  was  passed  (11  Geo.  IV.  & 
1  Will.  IV.  c.  68),  by  which  the  liability  of  carriers  by  land  for 
hire,  for  the  loss  of  or  injury  to  parcels  of  a  certain  description,  has 
been  much  altered.  It  is  entitled,  ^^  An  Act  for  the  more  effectual 
Protection  of  Mail  Contractors,  Stage  Coach  Proprietors,  and  other 
common  Carriers  for  Hire,  against  the  Loss  or  Injury  to  Parcels  or 
Packages  delivered  to  them  for  Conveyance  or  Custody,  the  Value 
and  Contents  of  which  shall  not  be  declared  to  them  by  the  Owners 
thereof.^  Such  is  the  title  of  the  act,  and  then  the  preamble 
recites,  ^^  That  by  reason  of  the  frequent  practice  of  bankers  and 
others  sending  by  the  public  mails,  sta^coaches,  waggons,  vans, 
and  other  public  conveyances,  by  land,  mr  hire,  parcels  and  pack- 
ages containing  money,  bills,  notes,  jewellery,  and  other  articues  of 
Eeat  value  in  a  small  compass,  much  valuable  property  is  rendered 
ble  to  depredation,  and  the  responsibility  of  mail  contractors, 
stage-coach  proprietors,  and  common  carriers  for  hire,  is  greatly 
increased ;  and  through  the  frequent  omission  by  persons  sending 
such  parcels  and  packages  to  notify  the  value  and  nature  of  the  con- 
tents thereof,  so  as  to  enable  such  mail  contractors,  &c.  by  due  dili- 
gence to  protect  themselves  against  losses  arising  from  their  leg^ 
responsibility,  and  the  difficulty  of  fixing  parties  with  knowledge  of 
notices  publidied  by  such  mail  contractors,  &c.  with  the  intent  to 
limit  such  responsibility,  they  have  become  exposed  to  great  and 
unavoidable  risks,  and  have  thereby  sustained  neavy  losses ;  it  is 
then  enacted,  That  no  mail  contractor,  stage-coach  proprietor,  or 
other  common  carrier,  by  land,  for  hire,  shaS  be  liable  for  the  loss 
of,  or  injury  to,  any  article  of  property  of  the  descriptions  following ; 
(that  is  to  say,)  gold  or  silver  com  of  this  realm  or  of  any  foreign 
state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufactui^ 

(0  White  Y.  Botdttm,  Peake'sN.  P.  C.      C.  268.    See  Quanmm  y.  Burnett,  6  M. 
81.  &  W.  499 ;  poet.  tit.  "  Muter  and  Ser- 

(if)  SammeU  t.  Wright,  5  Esp.  N.  P.      Tunt." 
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state,  or  any  precious  stones,  jewellery,  watches,  docks,  or  time- 
pieces of  any  description,  trinkets,  bills,  notes  of  the  governor  and 
company  of  the  Banks  of  England,   Scotland,  and  Ireland  re- 
q)ectiy^y,  or  of  any  other  bank  m  Great  Britain  or  Ireland,  orders, 
notes,  or  securities  for  payment  of  money,  English  or  foreign,  stamps, 
maps,  writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or 
silver  plate,  or  plated  articles,  glass,  china,  silks  in  a  manufactured 
or  unmanufactured  state,  and  whether  wrought  up  or  not  vrrought 
up  with  other  materials,  furs  (y)  or  lace,  or  any  of  them,  contained 
in  any  parcel  or  package  whicn  shall  have  been  delivered,  either  to 
be  earned  for  hire,  or  to  accompany  the  person  of  any  passenger  in 
any  mail  or  stage-coach,  or  other  public  conveyance,  when  the  value 
of  such  property  aforesaid  contained  in  such  parcel  or  package  shall 
exceed  the  sum  of  ten  poimds,  unless  at  the  time  of  the  delivery 
thereof  at  the  office,  warehouse,  or  receiving-house  of  such  mail- 
contractor,  &c.  or  to  their  book-keeper,  coachman,  or  other  servant, 
for  the  purpose  of  being  carried,  or  of  accompanying  the  person  of 
any  passenger  as  aforesaid,  the  value  and  nature  of  such  property 
shall  have  been  declared  by  the  persons  sending  or  delivering  the 
same,  and  such  increased  charge  as  hereinafter  mentioned,  or  an 
engagement  to  pay  the  same,  be  accepted  by  the  person  receiving 
such  parcel  or  package."    By  the  second  section,  common  carriers, 
upon  delivery  of  sucn  parcels  exceeding  the  value  of  ten  pounds, 
and  so  declared  as  aforesaid,  may  demand  an  increased  rate  of 
chaise,  which  is  to  be  notified  by  a  notice  in  legible  characters 
affixed  in  the  office ;  and  persons  sending  parcels  are  to  be  bound 
by  such  notice,  without  further  proof  of  the  same  having  come  to 
their  knowledge.     The  third  section  directs  that  ciuriers  shall,  if 
required,  give  a  receipt  for  the  parcel,  acknowledging  the  same  to 
have  been  insured,  wnich  receipt  shall  not  be  liwle  to  smy  stamp 
duty ;  and  carriers  who  do  not  give  such  receipt,  when  riquired,  or 
affix  the  proper  notice,  are  not  entitled  to  the  benefit  of  this  act. 
By  the  fourth  section,  carriers  cannot  by  a  notice  limit  their  liability 
at  common  law  to  answer  for  the  loss  of  any  articles  in  respect 
whereof  they  are  not  entitled  to  the  benefit  of  this  act.    By  the 
fifth  section,  every  office  of  such  common  carrier  shall  be  deemed  a 
receiving-house  (t^),  and  any  one  proprietor  shall  be  liable  to  be 
sued,  and  no  action  shall  abate  for  want  of  joining  any  co-proprietor. 
Special  contracts  are  not  to  be  affected  by  this  act  (x).    I^arties 
entitled  to  damages  for  parcels  lost  or  damaged,  may  recover  the 
extra  charges  for  insurance  (y).    This  act  (z)  does  not  protect  any 
such  common  carrier  from  liability  to  answer  for  loss  or  injury 
arising  from  the  felonious  act  of  any  servant  in  their  employ,  nor 
does  it  protect  any  such  servant  from  liability  for  any  loss  or  injury 
occasioned  by  their  own  personal  neglect  or  misconduct.    But  com- 


!; 


[v)  Mayk€w  ▼.  NtlMcn^  6  C.  &  P.  58.  (or)  Sect.  6. 

[w)  aim  T.  Chaplbi,  5  A.  &  E.  634  ;  (y)  Sect.  7. 

1  Ner.  &  P.  129.  {z)  Sect.  8. 
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mon  carriers  are  not  to  be  concluded  as  to  the  value  of  any  parcel 
by  the  value  declared,  but  the  party  injured  must  prove  the  actual 
value  by  the  ordinary  legal  evidence  (a).  Money  may  be  paid  into 
court  by  the  common  carrier  in  the  same  manner  and  with  the  same 
eifect  as  money  paid  into  court  in  any  other  action  (&)• 

Although  (c)  the  foregoing  statute  in  the  preamble  mentions 
articles  of  great  value  in  a  small  compass,  yet  the  provisions  of  sect. 
1,  in  its  enacting  part,  are  not  controlled  by  those  words  in  the  pre- 
amble. The  terms  of  that  section  are  general,  and  it  applies  to 
any  glass  article  if  exceeding  ten  pounds  m  value.  The  carriage  of 
glass  requires  particular  attention,  and  imposes  peculiar  risk  on  the 
carrier.  The  term  "glass"  in  the  act  being  unlimited,  the  court 
would  not  be  justified  in  saying  that  it  applied  to  small  glasses  only, 
and  not  to  glass  of  every  description.  In  such  a  case,  therefore, 
the  plaintiff  cannot  recover,  if  he  does  not  comply  with  the  terms  of 
the  notice  in  the  office,  unless  he  can  establish  wrongful  conduct  or 
gross  negligence  amounting  to  a  misfeazance,  so  as  to  take  the  case 
out  of  the  protection  intended  hv  the  statute.  Gross  negligence 
has  in  many  cases  been  held  to  affix  a  liability  on  a  carrier,  to  which 
he  would  not  otherwise  have  been  subject ;  as  where  he  delivered 
the  article  to  a  wrong  person  (d)  ;  or  where  a  mode  of  conveyance  (e) 
different  from  that  agreed  for  was  substituted,  viz.  stage-coach  for 
mail ;  or  where  a  parcel  was  left  unprotected  in  a  cart  (/)  in  a 
street  in  London,  or  carried  beyond  the  place  of  delivery^).  A 
carrier  receiving  goods  undertakes  to  cany  them  to  the  party  whose 
address  is  upon  tnem ;  the  fact  of  their  coming  to  him  through  a 
series  of  agents  does  not  prevent  his  being  liable  (A).  Since  the 
new  rules,  the  defence  that  the  value  has  not  been  declared  cannot 
be  made  available  under  the  general  issue  (t). 

In  evejs  contract  for  the  carriage  of  goods  (A),  between  a  person 
holding  himself  forth  as  the  owner  of  a  lighter  or  vessel  ready  to 
carry  goods  for  hire,  and  the  person  putting  goods  on  board,  or 
employing  his  vessel  or  lighter  for  that  purpose,  it  is  a  term  of  the 
contract,  on  the  part  of  the  carrier  or  lighterman,  implied  by  lawj 
that  his  vessel  is  tight  and  fit  for  the  purpose  of  employment,  for 
which  he  offers  and  holds  it  forth  to  the  public.  And  the  carrier 
and  lighterman  will  be  responsible  for  a  breach  of  this  implied 
under&king,  although  he  snould  give  notice,  ^'  that  he  will  not 
be  answerable  for  any  loss  or  damage,  unless  occasioned  by  want  of 
ordinaxy  care  in  the  master  or  crew  of  the  vessel,  in  which  case  he 

(a)  Sect.  9.  (/)  Smith  v,  Horn€,  Holt's  N.  P.  C. 

(b)  Sect.  10.  643;  8  Taunt.  144. 

(c)  TcrBaylesft  B.,  Owen  r.  Burnett,  4  (gi)  Ellis  v.  Turner,  8  T.  R.  531. 
Tyr.  141 ;  2  Cr.  &  M.  353,  8,  C.  (A)  Per  Denman,  C.  J.,  5  A.  &  E.  642. 

(d)  Birkett  v.  Willan,  2  B.  &  A.  356 ;  (t)  8ynu  ▼.  Chaplin,  5  A.  &  E.  634 ; 
Dt#y.  Budd,  3  Brod.  &  Bingh.  177.  1  Nev.  &  P.  129. 

(e)  Gamett  y.  Willan,  5  B.  &  A.. 53  ;  (k)  Lyon  v.  MelU,  5  Eaflt,  428. 
Sleat  ▼.  Foffff,  5  B.  &  A.  342. 
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wiU  pay  101.  per  cent  on  such  loes  or  damaee,  so  as  the  whole  does 
not  exceed  the  value  of  the  yessel  and  frei^t ;"  because  the  object 
of  such  notice  is  to  limit  the  responsibility  of  the  carrier  in  those 
cases  only  where  the  law  would  otherwise  haye  made  carriers  an- 
swerable for  the  neglect  of  others^  and  for  accidente  which  it  might 
not  be  within  the  sc^>e  of  ordinary  care  and  caution  to  provide 
against.  In  JSUU  v.  Turner^  8  T.  R.  531,  where  a  similar  notice 
was  given,  the  owner  of  the  vessel  was  holden  liable  for  the  whole 
loss  upon  the  special  undertaking  of  the  master. 

By  stat.  7  Geo.  II.  c.  15,  s.  1,  reciting,  that  it  had  been  holden 
that  the  owners  of  vessels  were  answerable  for  goods  made  away  with 
by  the  masters  or  mariners,  without  the  knowledge  or  privity  of  the 
owners,  whereby  merchants  were  discouraged  from  adventuring 
their  fortunes  as  owners  of  vessels,  to  the  prejudice  of  trade  and 
navigation,  it  is  enacted,  that,  ^^  the  owners  of  vessels  shall  not  be 
liable  for  any  loss  or  damage,  by  reason  of  any  embezzlement, 
secreting,  or  making  away  with  (by  the  master  or  mariners)  of  any 
goods  shipped  on  board  any  vessel,  or  for  any  act,  matter,  or  thing, 
damage,  or  forfeiture,  done,  occasioned,  or  incurred  by  the  master 
or  mariners,  or  any  of  them,  without  the  privity  and  knowledge  of 
the  owners,  further  than  the  value  of  the  vessel  with  her  appur- 
tenances and  freight  for  the  voyage,  wherein  the  embezzlement, 
&c.  shall  be  made. 

An  action  was  brought  against  the  owner  of  a  vessel  to  recover 
the  value  of  a  quantity  of  dollars  (Q  shipped  by  the  plaintiff  on 
board  the  defendant'^s  vessel,  bound  from  London  for  Hamburgh. 
The  dollars  had  been  taken  during  the  night,  by  force,  from  on 
board  the  vessel,  by  a  number  of  freshwater  pirates,  as  the  vessel 
lay  at  anchor  in  the  Thames.  The  defendant  relied  on  the  pre- 
ceding statute,  proving  that  one  of  the  mariners  was  accessory  in 
the  robbery,  by  giving  intelligence.  The  Court  of  King's  Bench 
were  of  opinion,  that  this  case  fell  within  the  words,  ^'any  act, 
matter,  or  thing,  done,  occasioned,  or  incurred,  by  master  or  ma- 
riners, or  any  of  them,^  and,  consequently,  that  the  defendant  was 
not  liable  beyond  the  value  of  the  vessel  and  freight.  The  pre- 
ceding statute  afforded  a  very  inadequate  protection  to  the  owners  of 
vessels,  for  they  still  remained  liable  for  the  full  amount  of  goods 
lost  by  robbery,  embezzlement,  &c.  to  which  the  master  or  mariners 
were  not  privy  y  and  the  case  of  a  loss  by  fire  was  wholly  unprovided 
for  by  tne  statute ;  to  remedy  these  inconveniences,  ana  for  the 
further  encouragement  of  trade  and  navigation,  the  statute  26  Geo. 
III.  c.  86,  s.  1,  has  confined  the  liability  of  the  owners  of  vessels 
for  any  loss  or  damage,  by  reason  of  any  robbery,  embezzlement, 
&c.  without  tiie  privity  oi  the  owners,  to  the  value  of  the  vessd 
and  freight,  although  tne  master  or  mariners  are  not  concerned  in^  or 


(/)  SuNom  T.  Mitehell,  1 T.  R.  19. 
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privy  tOy  such  robbery^  embezzlement^  ^c.  The  second  section 
exempts  the  owners  of  vessels  entirely  from  answering  for  any  loss  by 
fire.  And  by  the  third  section,  ^^  the  owners  of  vessels  shall  not  be 
liable  to  answer  for  any  loss  happening  to  any  gold,  silver,  diamonds, 
watches,  jewels,  or  precious  stones,  by  reason  of  any  robbery,  em- 
bezzlement, making  away  with,  or  secreting  thereof,  unless  the 
owner  or  shipper,  at  the  time  of  shipping,  insert  in  his  bill  of 
lading,  or  otherwise  declare  in  writing  to  the  master  or  owner  of 
the  vessel,  the  nature,  qualitv  and  value  of  such  gold,  &c."  The 
fourth  section  directs,  that  the  freighters  or  proprietors  shall  re- 
ceive satisfaction  in  average  in  proportion  to  their  respective  losses, 
if  the  value  of  vessel  and  amount  of  freight  shaQ  not  be  sufficient  to 
make  them  full  compensation;  and  empowers  the  freighters  or 
proprietors,  or  any  of  them  on  behalf  of  mmself  and  the  other  pro- 
prietors, or  the  owners  of  the  vessel,  to  exhibit  a  bill  in  equity  for 
the  discovery  of  the  amount  of  the  losses,  and  also  of  the  value  of 
the  vessel  and  freight,  and  for  an  equal  distribution  and  payment 
thereof  among  the  freighters  in  proportion  to  their  losses ;  pro- 
vided that,  where  the  part-owners  of  the  vessel  exhibit  the  bill, 
they  shall  annex  an  affidavit,  negativing  collusion  with  any  of  the 
defendants ;  and  shall  thereby  offer  to  pay  the  value  of  the  vessel 
and  freight,  as  the  court  shall  direct,  whereupon  the  court  shall 
ascertain  the  value,  and  direct  payment  thereof,  as  in  the  case  of  biUs 
of  interpleader.  The  foregoing  statute  relates  only  to  ships  usually 
occupied  in  sea  voyages  and  not  to  small  craft  lighters  and  boats 
concerned  in  inland  navigation  (m).  See  further  provisions  on  this 
subject  in  stat.  58  Geo.  III.  c.  159,  and  Gale  v.  Laurie^  5  B.  &  C. 
156,  Stat.  6  Geo.  IV.  c.  125,  ss.  53,  5. 

The  preceding  statutes  do  not  affect  the  liability  of  masters  and 
mariners  (n). 

(m)  £r«ji/«r  y.  ITGoiMi,  D.  P.  1819;      III.  o.  36.  t.  5 ;  53  Geo.  HI.  c.  159, 
1  Bli.  573.  B.  4. 

(n)  See  7  Geo.  II.  c.  15.  b.  4  ;  26  Geo. 


III.  Of  the  Lien  of  Carriers. 

Bt  the  custom  of  the  realm,  a  common  carrier  is  bound  to  cany 
the  goods  of  the  subject  for  a  reasonable  reward,  to  be  therefore 
paid,  by  force  of  which  he  has  a  lien  (o)  as  far  as  the  carriage  price 
of  the  particular  goods,  but  not  to  any  greater  extent.     Gammon 

(o)  8ki$mer  t.  Up$kma,  Lord  Raym.  752. 
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carriers  have  in  many  instances  attempted  to  extend  their  lien,  so 
as  to  cover  their  general  balances,  or,  in  other  words,  they  have 
claimed  a  general  lien.  In  Rushforth  v.  Htzdfield,  6  East,  519, 
7  East,  224,  it  seems  to  have  been  admitted  by  the  court,  that  the 
Uen  ckimed  by  a  carrier  for  his  general  balance,  was  not  founded 
on  the  common  law,  but  that  such  a  lien  might  arise  by  contract 
between  the  owner  of  the  goods  and  the  carrier ;  and  that  usage 
of  trade,  if  general,  uniform,  and  long  established,  was  evidence  of 
such  contract  (7).  But  it  was  resolved,  that,  as  general  liens  were 
not  to  be  faoouredy  the  party  who  sets  up  such  a  daim  ought 
to  make  out  a  very  strone  case,  and  evidence  of  a  few  recent  in- 
stances of  detainer  by  earners,  for  their  general  balance,  would  not 
be  sufficient  to  furnish  an  inference,  that  the  party  who  dealt  with 


(7)  See  Nay  lor  v.  Mangles,  1  £sp.  N.  P.  C.  109,  where  it  was  con- 
tended, that  a  wharfinger  had  a  liea  for  his  general  balance ;  Lord  Kenyan, 
C.  J.,  said,  that  *'  liens  were  either  by  common  law,  usage  or  agreement. 
Liens  by  the  common  law  were  given  where  a  party  was  obliged  by  law  to 
receive  goods,  &c.,  in  which  case,  as  the  law  imposed  the  burthen,  it 
also  gave  him  the  power  of  retaining  for  his  indemnity.  This  was  the  case 
of  innkeepers ;  that  a  lien  from  usage  was  a  matter  of  evidence.  The 
usage  in  the  present  case  had  beea  proved  so  often,  he  said,  it  should  be 
considered  as  a  settled  point  that  wharfingers  had  the  lien  contended  for/' 
And  in  Spears  v.  Hartly,  3  Esp.  N.  P.  C.  81,  Lord  Eldon,  C.  J.,  (on 
the  authority  of  the  preceding  case)  held,  that  a  wharfinger  had  a  lien  for 
his  general  balance ;  and  further,  that,  although  the  balance  was  of  more 
than  six  years'  standing,  the  wharfinger  might  retain  the  «>ods  by  virtue 
of  his  general  lien,  for  the  debt  was  not  discharged  by  the  operation  of 
the  statute  of  limitations,  but  the  remedy  only.  See  also  Aspinall, 
Assignee  of  Howarth,  v.  Pickford,  3  Bos.  &  Pul.  44.  n.  (a).  Trover  for 
goods.  The  defence  was,  that  the  goods  were  put  by  Howarth  into  the 
hands  of  the  defendant,  as  a  carrier,  to  be  forwarded  from  Manchester  to 
his  warehouse  in  London,  and  that  the  defendant  was  entitled  to  retain 
against  the  estate  for  the  general  balance  due  from  H.  for  the  carriage  of 
the  goods.  This  right  was  estabUshed  by  evidence  of  the  defendant  haring 
before  claimed  and  been  allowed  to  retain  for  his  general  balance,  both 
against  bankrupt  estates  and  solvent  customers,  and  also  by  the  evidence 
of  a  principal  carrier  on  the  western  road  to  the  same  effect,  respecting 
himself.  '*  The  onus  of  making  out  a  right  of  general  lien  lies  upon  the 
wharfinger.  There  may  be  an  usaee  in  one  place  varying  from  that 
which  prevails  in  another.  When  the  usage  is  general  and  prevails  to 
such  an  extent,  that  a  party  contracting  with  a  wharfinger  must  be  sup- 
posed conusant  of  it,  then  he  will  be  bound  by  the  terms  of  that  usage  ; 
but  th^n  it  should  be  generally  known  to  prevail  at  that  place.  If  there 
be  any  question  as  to  the  usage,  the  wharfinger  should  protect  himself  by 
imposing  special  terms,  and  he  should  g^ve  notice  to  his  employer  of  the 
extent  to  which  he  claims  a  lien.  If  he  neglects  to  do  so,  he  cannot 
insist  upon  a  right  of  general  lien  for  any  thing  beyond  the  mere  wharf- 
age."   Per  Cur.  Holdemess  v.  Collinson,  7  B.  &  C.  212. 
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a  carrier,  had  knowledge  of  the  uaage,  and  so  to  warrant  a  condu- 
sion,  that  he  contracted  with  reference  to  it,  and  adopted  the  gene- 
ral lien  into  the  particular  contract. 

A  carrier  had  given  notice  that  all  goods  would  be  subject  to  a 
lien,  not  only  for  the  freight  of  the  particular  goods,  but  also  for 
any  general  balance  due  from  their  respective  owners,  goods  having 
been  sent  by  the  carrier  addressed  to  the  order  of  J .  S.,  a  mere 
factor ;  it  was  holden  (p),  that  the  carrier  had  not,  as  against  the 
real  owner,  any  Hen  for  the  balance  due  from  J.  S.  Query,  whe- 
ther, if  the  notice  had  been,  that  all  goods,  to  whomsoever  belong- 
ing, should  be  subject  to  a  lien  for  any  general  balance  that  may  be 
due  from  the  persons  to  whom  they  are  addressed,  he  would  have 
any  right  to  retain  the  goods  for  the  balance  due  from  I.  S. ! 

As  liens  at  law  exist  only  in  cases  where  the  party  entitled  to 
them  has  the  possession  of  the  goods ;  consequently,  if  a  carrier 

f)arts  with  the  possession  of  the  goods,  after  the  lien  attaches,  the 
ien  is  gone.  An  usage  for  carriers  to  retain  goods  (g),  as  a  lien 
for  a  general  balance  of  account  between  them  and  the  consignees, 
does  not  affect  the  right  of  the  consignor  to  stop  the  goods  in 
transitu,  A  carrier  (r)  who,  by  the  usage  of  a  particular  trade,  is 
to  be  paid  for  the  carriage  of  goods  by  the  consignor,  has  not  any 
right  to  detain  them  against  the  consignee  for  a  general  balance 
due  to  him  for  the  carriage  of  other  goo&  of  the  same  sort,  sent  by 
the  consignor.  If  a  passenger  (s)  book  himself  to  go  by  a  parti- 
cular coach,  and  leaves  his  portmanteau,  the  carrier  will  have  a  lien 
for  something,  though  not  for  the  whole  fare. 


IV.  J3y  whom  Actions  against  Common  Carriers  ought  to  be 

brought. 

In  general  the  action  against  a  carrier,  for  the  non-delivery  or 
loss  of  goods,  must  be  brought  by  the  person  in  whom  the  legal 
right  of  property  in  the  goods  in  question  is  vested  at  the  time ; 
for  he  is  the  person  who  has  sustained  the  loss,  if  any,  by  the  neg- 
ligence of  the  carrier,  and  whoever  has  sustained  the  loss  is  the 
proper  party  to  call  for  compensation  from  the  person  by  whom  he 
has  been  injured  (^).  Hence  where  a  tradesman  orders  goods  to 
be  sent  by  a  carrier,  as  at  the  instant  when  the  goods  are  deli- 
vered to  the  carrier,  such  delivery  operates  as  a  delivery  to  the 

(p)  Wright  v.  Snell,  5  B.  &  A.  350.  N.  R.  64. 

Iq)  Oppenhcim  v,   Rttssellf  3  Bos.  &  (#)  Higgint  v.  Bretherion,  bC,8c'P.2. 

Pul.  42.  (/)  Dawes  y.  Peckt  8  T.  R.  330 ;  1  Atk. 

(r)  Butler  v.  Wooleott,  2  Bof .  &  Pal.  248,  S.  P. 
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purchaaer,  and  the  whole  property,  (subject  only  to  the  right  of 
stoppage  in  transitu  by  the  seller ,)  vests  in  the  purchaser,  he  alone 
can  maintain  an  action  against  the  carrier  for  any  loss  or  damage 
to  the  goods ;  and  this  rule  holds  as  well  where  the  particular  car- 
rier is  not  named  by  the  purchaser  (u)  (8),  as  where  he  is  (x) ;  and 
it  holds  as  well  in  the  case  of  a  carrier  by  water,  as  where  the  goods 
are  conveyed  by  land.  Where  (y)  goods  are  sent  to  a  customer 
for  approval,  as  until  acceptance  no  property  vests  in  the  consignee, 
the  action  against  the  carrier  for  loss  is  properly  brought  by  the 
consignor. 

The  plaintiff  had  shipped  goods  (z)  on  board  the  Mercurius,  of 
which  the  defendant  was  owner,  to  be  carried  from  London  to 
Tonningen.  The  goods,  (as  appeared  bv  an  admission  on  the 
part  of  the  plaintifiy  were  expressed  in  the  bills  of  lading,  to  be 
shipped  by  order  on  account  of  Hesse  and  Co.  of  Hamburgh.  The 
ship  arrived  in  the  river  Eyder,  but  was  prevented  from  proceed- 
ing to  Tonningen  by  the  commander  of  one  of  his  Majesty's 
frigates,  and  ordered  to  return  home.  After  her  return,  the  cap- 
tain made  an  affidavit,  that  he  believed  the  cargo  to  be  Danish 
property ;  whereupon  tiie  goods  were  unloaded  and  delivered  over 
to  Uie  admiralty  marshal^  and  libelled  in  the  admiralty  court ;  the 
plaintiff  afterwards  recovered  them  by  a  proceeding  in  that  court. 
The  action  was  brought  to  recover  the  expenses  incurred  b^  the 
suit  in  the  admiralty.  On  the  part  of  the  defendant  it  was  insisted, 
that  the  goods  being  shipped  by  order  and  on  account  of  Hesse  and 
Co.,  the  property  v^ed  in  them  immediately  on  their  being  shipped 
on  board  the  Mercurius.  Dawes  v.  Peck^  and  DtUton  v.  SoUmon-- 
Sony  were  cited.  It  was  also  urged,  that  a  recovery* by  the  present 
plaintiff  could  not  protect  the  defendant  from  an  action  at  the  suit 
of  Hesse  and  Co.  On  the  part  of  the  plaintiff  it  was  contended, 
that  there  was  a  distinction  between  the  carrying  goods  from  one 

(«)  IhUtim  ▼.  SohmotuoHf  3  Bos.  &  (y)  Swam  v.  8hq>herd,  1  M.  &  Rob. 

Pul.  584.  223,  Parie,  J. 

(x)  Daw^8  y.  Peck,  8  T.  R.  330 ;  1  Atk.  (x)  Broion  v.  Hodgsfm^  Londoti  Sittings, 

248.  B.  R.  2nd  March,  1809  ;  2  Campb.  36. 


(8)  Delivery  of  goods  by  the  vendor^  on  behalf  of  the  vendee,  to  a 
carrier,  although  not  named  by  the  vendee,  is  a  delivery  to  the  vendee. 
Button  V.  Solomonsany  3  Bos.  &  Pul.  582.  And  the  goods  are,  imme-* 
diately  upon  the  delivery  to  the  carrier,  at  the  risk  of  the  vendee,  although 
the  cairier  is  to  be  paid  by  the  vendor.  King  v.  Meredith^  2  Campb, 
639.  The  vendor  is  not  bound  to.  enter  and  insure  the  goods  with  the 
carrier  as  above  the  limited  value,  without  instructions  for  that  purpose. 
Cothay  V.  TutSy  3  Campb.  129.  But  the  delivery  to  the  carrier  ought 
to  be  in  such  a  manner,  as  to  furnish  the  purchaser  with  a  remedy  over 
against  the  carrier,  in  case  of  loss.  Buckman  v.  Levij  3  Campb.  414. 
See  also  Clarke  v.  HutchinSy  14  East,  475. 
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5 art  of  England  to  another,  and  the  tranq)orthig  them  beyond  sea. 
'hat  after  a  delivery  of  goods  to  a  carrier,  to  carry  them  fnxn  one 
part  of  England  to  another,  the  vendor  had  no  property  in  the 
goods,  but  only  a  right  of  stopping  in  transitu;  and  it  was  ad- 
mitted, that  if  the  eoods  were  directed  to  be  sent  by  a  carrier, 
without  specifying  the  carrier,  the  delivery  to  the  carrier  was  a 
delivery  to  the  vendee ;  but  urged  that,  in  the  case  of  eoods  sent 
abroad,  if  the  goods  arrived  safe,  they  were  to  be  paid  lor :  aliter, 
if  they  do  not  arrive.  Lord  Ellenboroughy  C.  J.  "  They  are 
shipped  by  order  and  on  account  of  Hesse  and  Co.  I  can  recog- 
nize no  property  but  that  recognized  by  the  bill  of  lading.^  Plain- 
tiff nonsuited. 

It  is  observable  that  in  the  case  of  Davis  v.r  James^  5  Burr.  2680, 
it  was  holden,  that  the  consignor  mieht  maintain  the  action ;  but 
the  ground  of  that  decision  was,  that  the  consignor  had  made 
himself  responsible  to  the  carrier  for  the  price  of  the  carriage.  So 
where,  by  the  bill  of  lading,  the  captam  was  to  deliver  the  goods 
for  the  consignor,  and  in  nis  name  to  the  consignee,  and  si  the 
time  of  shipment  the  consignee  had  no  property  in  the  goods,  it 
was  holden  (a),  that  an  action  against  the  ship-owners  for  damage 
done  to  the  goods,  must  be  brought  in  the  name  of  the  consignor ; 
and  that,  although  the  consignee  had  insured  the  goods  and  ad- 
vanced the  premiums  of  insurance  before  the  arrivid  of  the  ship. 
In  Moore  v.  TFi&on,  1  T.  R.  659,  where  the  action  was  brought  by 
the  consignor,  and  the  plaintiff  having  averred  in  his  declaration, 
that  the  hire  was  to  be  paid  by  him,  proof  that  the  hire  was  to  be 
paid  by  the  consignee  was  holden  not  to  be  a  variance,  on  the 
ground  that  whatever  might  be  the  contract  between  the  vendor 
and  the  vendee,  the  agreement  for  the  carriage  was  between  the 
carrier  and  the  vendor,  the  latter  of  whom  was  by  law  liable. 
Where  soods  were  delivered  to  a  carrier  at  Exeter  to  convey  to 
Falmouth,  and  there  deliver  them  to  an  agent,  who  was  to  forward 
them  to  the  consignee  abroad ;  and  the  carrier  detained  the  goods 
on  the  ground  of  a  lien  against  the  agent  for  his  general  balance ; 
it  was  holden,  that  trover  mi^ht  be  maintained  against  the  carrier 
at  the  suit  of  the  consignor  (o).  An  action  lies  against  the  com- 
mander of  a  ship  of  war  who  takes  the  bullion  of  a  private  merchant 
on  board,  for  not  safely  keeping  and  delivering  it  (c).  So  where 
the  master  of  a  store-ship,  in  the  king^s  service,  took  in  the  bullion 
of  a  private  merchant  on  freight,  from  Gibraltar  to  Woolwich,  it 
was  holden  (el),  that  an  action  lay  against  him  for  the  loss  of  the 
bullion. 


i! 


(a)  SargeiU  t.  Morru,  3  B.  &  A.  277.  (c)  Hodgwn.  t.  Fkilariim,  4Taimt.  787. 

[b)  TagUabue  t.   Wyrm  and  another,  {d)  Hatchwellr.  Cooke,  OTwrnt.  577. 
Corawall  Lent  Ass.  1813 ;  Wood,  B.  MSS. 
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V.  Of  the  Declaration  and  Pleading  under  New  Rules. 

Formerly  the  declaration  in  actions  against  conunon  carriers 
stated  their  employment  as  common  carriers  (a),  their  liability  by 
the  custom  of  the  realm,  a  delivery  to,  and  acceptance  by  the  de- 
fendants of  the  goods  to  be  carried,  for  a  reasonable  hire  or  reward, 
concluding  with  the  loss  or  damage  to  the  goods ;  but  the  modem 
practice  is  not  to  declare  in  this  form,  but  in  assumpsit  (9),  and 
not  to  state  either  the  employment  of  the  defendants  as  common 
carriers,  or  the  custom  of  the  realm  (10)  as  to  their  liability.  This 
form  of  declaration  has  prevailed  since  the  decision  of  Dale  v.  Hall^ 
M.  T,  1750,  in  which  it  was  settled,  that  it  did  not  make  any 
difference,  whether  the  plaintiff  declared  on  the  custom,  or  more 

(a)  Heme*!  Plead.  76.     Vld.  Ent.  37,  38. 


(9)  It  may  be  observed,  however,  that  where  the  circumstances  of  the 
case  require  a  count  in  trover  to  be  added ^  the  ancient  form  of  declaration 
is  adhered  to,  or  (what  is  more  usual)  a  concise  form,  analagous  to  the 
ancient  form,  and  founded  on  a  breach  of  duty,  is  adopted.  It  is  worthy 
of  remark,  that  Denison,  J.,  said,  in  Dale  v.  Hall^  B.  R.  H.  24  Geo.  II. 
MSS.,  that  where  the  action  was  founded  on  the  custom,  it  was  ex  can* 
tractUy  and  that  trover  and  an  action  on  the  custom  could  not  be  joined ; 
and  in  Boson  v.  Sand{ford  and  another,  Salk.  440,  the  court  held,  that 
an  action,  charging*  the  defendants  with  a  breach  of  their  duty  as  carriers, 
was  not  an  action  ex  delictOy  but  ex  quasi  contractu,  and  on  this  ground 
they  decided,  that  the  action  bein^  brought  against  two  of  four  part- 
owners  of  a  ship  could  not  be  sustained,  although  the  defendants  had  not 
pleaded  this  matter  in  abatement,  but  had  relied  on  the  general  issue,  not 
guilty.  This  case,  however,  as  to  the  taking  advantage  of  the  omission 
of  some  of  the  partners  on  the  general  issue,  has  been  overruled  in  Rice  v. 
Shute,  5  Burr.  26 11,  and  in  subsequent  cases ;  and  as  to  the  form  of  the 
action.  Boson  v.  Sandford,  was  overruled  in  Dickon  v.  Clifton,  2  Wils. 
319,  which  was  recognized  by  Lord  Ellenhorough,  C.  J.,  delivering  the 
opinion  of  the  court  in  Oovett  v.  Radnidge^  3  East,  62. 

(10)  ^*  The  custom  of  the  realm  is  the  law  of  the  realmf,  and  con- 
sequently it  need  not  be  set  forth  in  the  declaration."  Per  Denison,  J., 
in  Dale  v.  Hall,  MSS.,  and  per  Lord  Hardwicke,  C.  J.,  in  Boucher  v. 
Lawson,  Ca.  Temp.  Haidw.  199.  See  also  Hargrave's  Co.  Lttt.  p.  89, 
a,  n.  7.  **  It  seems  not  only  unnecessary,  but  even  improper  to  recite  the 
custom  in  the  declaration,  because  it  tends  to  confound  the  distinction 
between  special  customs,  which  ought  to  be  pleaded,  and  general  custom 
of  the  realm,  of  which  the  courts  are  bound  to  take  notice  without 
pleadbg." 

*  See  the  Dedaration,  2  Show.  478,  and  Carth.  158. 
t  1  Inst.  115,  6;  Hob.  18. 
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generally  in  assumpeit ;  for,  by  stating  that  the  defendant  carried 
tor  hire,  it  would  appear  that  the  defendant  was  a  common  carrier, 
and  then  the  law  would  raise  the  promise  from  the  nature  of  the 
contract.  But  although  the  plaintiff  is  not  bound  to  alle^  the 
custom^  yet  he  must  produce  sufficient  evidence  to  bring  his  case 
within  the  custom  (&). 

The  advantage  resulting  to  the  plaintiff  from  declaring  in  as- 
sumpsit is,  that  he  mav  jom  the  common  counts  with  the  special 
counts  in  assumpsit,  if  he  has  other  and  distinct  (c)  causes  of  action 
to  which  they  are  applicable.  The  inconvenience  which  arises 
from  declaring  in  assumpsit  is,  that  it  lets  in  a  plea  of  abatement 
for  want  of  joining  all  the  parties,  and  it  excludes  the  right  to  join 
a  count  in  trover.  If  the  plaintiff  is  desirous  of  avoiding  this 
inconv^ence,  he  may  either  pursue  the  ancient  method  of  de- 
claring vdth  a  recital  of  the  custom,  or  he  may  adopt  a  more 
genersJ  form,  (omitting  the  recital  of  the  custom,)  and  allege  his 
gravamen  as  consisting  in  a  breach  of  duty  arising  out  of  an  em- 
ployment for  hire,  and  may  consider  that  breach  of  duty  as  a  tor^ 
tious'  negligence.  But  under  the  new  rules,  H.  T.  4  WUl.  IV.  in 
actions  of  tort  for  misfeazance,  several  counts  for  the  same  injury, 
vaning  the  description  of  it,  are  not  allowed.  And  in  the  like 
actions  for  nonfeazance,  several  counts  founded  on  various  state- 
ments of  the  same  duty,  are  not  allowed.  Declaring  in  tort, 
the  plaintiff  was  permitted  to  add  a  coimt  in  trover,  whereby  the 
defendant  was  ousted  of  his  plea  in  abatement  (J),  on  the  ground 
of  not  joining  all  the  parties ;  and  further,  if  the  action  was  brought 
against  several  defendants,  and  some  were  found  guilty,  and  others 
acquitted,  the  plaintiff  was,  notwithstanding,  entitled  to  judgment 
against  those  who  had  been  found  guilty  (e).  The  reader,  however, 
should  be  apprized,  that  the  doctrine  laid  down  in  Govett  v. 
Radnidge^  was  opposed  by  two  decisions  in  the  Court  of  Common 
Pleas,  viz.  first  by  the  case  of  Powell  v.  Layton^  2  Bos.  &  Pul. 
N.  R.  365,  in  which  it  was  determined,  that  a  declaration  against 
a  carrier  by  water,  stating,  ^^  that  he  had  received  goods  to  carry 
for  frei^t,  but  that  he  had  not  delivered  them  according  to  his 
duty,^  was  founded  in  contract ;  and  that  to  a  declaration  so  framed, 
the  defendant  might  plead  that  he  was  only  liable  jointly  with  his 
partners,  and  that  his  partners  were  not  sued ;  and,  secondly,  by 
the  case  of  Max  v.  Koberts^  and  eight  others  (/) ;  there  the 
gravamen  was  alleged  as  consisting  in  a  breach  of  duty  as  ship- 
owners, arising  out  of  an  employment  for  freight.  The  plaintiff 
could  not  prove  all  the  defendmts  to  be  owners ;  the  court  were  of 

(b)  Per  Lord  HardwicJte,  C.  J.,  in      Geo.  III.  6  M.  &  S.  385. 

Boucher  v.  Lawton,  H.  9  Geo.  II.  B.  R.  (e)  Gwett  ▼.  Jtadnidge,  B.  R.  3  East, 

Ca.  temp.  Hardw.  199.  62 ;    Cooper  v.    South,   4   Taunt.   802 ; 

(c)  See  new  rules.  Bretherton  v.  Wood^  3  Brod.  &  B.  54. 
(rf)  Mitchell  V.  Tarbutt,  5  T.  R.  649  ;  (/)  2  N.  R.  454. 

Antell  y.  Waterhouse^  B.  R.  Trio.  T.  57 
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opinion,  that,  as  the  BctUm  waa  founded  in  contract,  it  was  in- 
cumbent on  the  plaintiff  to  prove  all  the  defendants  to  be  owners, 
and  havii^  failed  in  that,  he  could  not  recoyer  against  those  who 
were  proyed  to  be  owners.  A  writ  of  error  was  brought,  which, 
havii^  been  twice  argued  in  the  Court  of  King^s  Bench,  was  ad- 
journed to  the  Exchequer  Chamber,  as  it  was  supposed  that  a 
decision  in  this  case  might  settle  the  question  upon  which  the  con- 
trary judgments  had  been  given ;  but,  after  argument,  the  twelve 
judffes  were  unanimously  of  (pinion,  that  both  the  counts  of  the 
declaration  were  so  defective  in  several  material  reqf>ects,  (perfedly 
collateral  to  the  qttestion  upon  which  the  determination  of  ihejudgee 
was  sought^  J  that  no  judgment  could  be  given  for  the  phuntiff  upon 
either  of  them  (g).  But  where  an  action  cm  the  case  was  brought 
against  t^i  defendants,  proprietors  c^  a  coach,  for  the  carriage  of 
pissengers  for  hire,  for  injuries  sustained  by  pkintiff,  a  passenger, 
m  consequence  of  neffligence  in  driving,  whereby  the  coach  was 
overset,  and  the  jury  found  agaiost  eight  of  the  defendants,  and  in 
favour  of  the  other  two ;  and  judgment  was  entered  accordingly  in 
B.  R.  On  error  in  Exchequer  Chamber,  the  judgment  was 
affirmed  (A),  the  court  observing,  that  in  this  case  a  duty  was  im- 
posed on  the  defendants  which  did  not  arise  by  the  contract,  but 
by  the  custom  or  common  law  of  England. 

Trover  will  not  lie  against  a  common  carrier  for  merely  losing 
goods  entrusted  to  his  care  without  any  actual  wrong  (i)  (11).  The 
proper  form  of  action  is  the  action  on  the  case  before  mentioned. 
Although  goods  are  spoiled  by  the  default  of  the  master  of  the  ship, 
yet  the  owners  are  liable  in  respect  of  the  freight  (j),  if  charged 
on  the  custom  of  the  realm,  or  as  usually  carrying  for  hire,  or 

(g)  Max  T.  BoberUy  12  East,  89.    But  Sum.  Ass.  1800,  before  Graham^  B.,)  B. 

see  ITm/Zt.  King,  12  East,  452.  R.  H.  41  6.  III.  MSS.  S.  P. 

(A)  BrHherim  mtd  others  v.  Wood,  (J)  Bo9on  v.  Brni^f^d,  Salk.  440 ;  3 

£ich.  Ch.  3  Brod.  at  Biogh.  54 ;  9  Priee,  Ler.  258 ;    1  Show.  29  ;    2  Shew.  478  s 

408  ;  6  Moore,  141 ;  recognized  in  Pozzi  Skin.  278  ;  3  Mod.  321  ;  Garth.  58»  8.  C. 

Y.  Shipion,  8  A.  &  E.  963  ;  1  P.  &  D.  4  See  also  Coivin  y.  Newberry,  8  B.  &  C. 

(•)  Aota  T.JoAfWon,  5  Barr.  2625;  Kirk'  166,  rerwentA  on  error  in  £xch.  Chr.  7 

man  v,  Hangnmmf  (caae  from  Lnieaster  Binj^.  190. 


(11)  But  if  the  carrier  has  the  goods  m  his  custody  at  the  time  when 
he  refuses  to  deliver  them,  this  will  be  evidence  of  a  conversion,  Salk.  655. 
So  trover  will  lie  against  a  carrier  who  delivers  goods  to  a  wrong  person 
through  mistake.  Per  Kenyan^  C.  J.,  Youl  v.  Harbottley  Peake*s  N.  P.  C. 
49,  recognized  in  Devereux  v.  Barclay ,  2  B.  &  A.  704.  The  owner  of 
goods  on  board  a  vessel  directed  the  captain  not  to  land  them  on  the 
wharf,  against  which  the  vessel  was  moored,  which  the  captain  promised 
not  to  do,  but  afterwards  delivered  them  to  the  wharfinger,  conceiving 
that  the  wharfinger  had  a  lien  on  the  goods  for  wharfiige  fees ;  it  was 
holden,  that  the  owner  might  maintain  trover  against  the  captain,  who 
could  not  prove  that  any  wharfage  duty  was  due. — Syeds  v.  Hay,  4  T* 
R.  260. 
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upon  an  express  undertaking :  but  not  otherwise  (A).  In  this  case 
the  declaration,  (if  in  assumpsit,)  ought  to  be  agunst  all  the 
owners ;  but  if  one  or  more  are  not  named  as  defendants,  advan- 
tage can  be  taken  of  the  omission  by  plea  in  abatement  only  (/)• 
The  same  rule  holds  with  respect  to  all  common  carriers  who  are 
partners,  or  who  make  a  joint  contract  (m).  A  ship  was  chartered 
to  the  commissioners  of  the  navy  as  an  armed  vessel,  who  put  on 
board  a  commander  in  the  navy  and  a  king'^s  pilot,  the  master  and 
crew  being  appointed  and  paid  by  the  owners.  In  consequence  of 
the  improper  execution  of  an  oraer  siven  by  the  commander,  the 
chartered  ship  ran  foul  of  another  snip.  It  was  holden  (n),  that 
the  owners  of  the  chartered  ship,  were  liable  for  the  injury  which 
the  other  ship  sustained ;  for  tne  chartered  ship,  notwithstanding 
it  had  an  officer  on  board,  was,  with  regard  to  thurd  persons,  to  be 
considered  as  the  ship  of  the  owners. 

Pleading  under  new  Rtdes. — In  case  against  a  carrier  the  plea.of 
not  guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of 
the  receipt  of  the  ffoods  by  the  defendant  as  a  carrier  for  hire,  or  of 
the  purposes  for  which  they  were  received.  R.  G.  H.  T.  4  Will.  IV. 
All  matters  in  confession  and  avoidance  of  actions  on  the  case  shall 
be  pleaded  specially,  as  in  actions  of  assumspit.     lb. 

As  to  payment  of  money  into  court,  see  ante^  p.  133,  and  new 
rules. 


VI.  Evidence, 

In  an  action  against  the  owner  of  a  vessel  (o),  for  not  safely  cany- 
ing  the  ^oods  of  the  plaintiff,  the  plaintiff  called  the  master  of  the 
vessel,  whom  he  had  released,  as  a  vritness  to  prove  his  case :  Lord 
Keny<m^  C.  J.,  admitted  him,  observing  that  the  master  had  not 
any  immediate  interest ;  that  the  record  in  this  cause  would  not  be 
evidence  for  or  against  him  in  an  action  brought  against  him ;  and 
although  it  should  appear,  that  the  vessel  was  lost  through  the 
negligence  of  the  witness,  yet  the  present  defendant  was  liable  to 
the  plaintiff;  consequently,  taking  it  either  way,  he  was  a  good 
vntness.  Action  against  defendants  (p)  as  owners  of  a  coach,  for 
the  loss  of  a  parcel.  To  prove  the  ownership,  on  the  part  of  the 
plaintiff,  an  entry  in  the  book,  kept  at  the  proper  office  in  Somer- 
set House,  stating  the  defendants  to  be  licensed  as  owners  of  the 

(k)  Boucher   t.    Lawum,    Ca.   temp.  1  P.  &  D.  103. 

Hardw.  194.  (o)  Lay  y.  Holoci,  Peake's  N.  P.  C. 

(0    Riee  V.  8kut€,  b  hvrr,  2611.  101. 

(m)  Bat  see  atat.  1  WiU.  IV.  c.  68,  s.  (p)  Sirother  ▼.  WUUm  and  othen,  4 

5,  <m/e,  p.  401.  Campb.  24.      See  also  TmiUr  v,  Wal- 

(ti)  Fletcher  v.  Sraddiek,  2  Bos.  &  Pul.  pole,  14  East,  226  ;  S.  P.  as  to  register 

N.  R.  182.     See  also  Fenion  v.  City  qf  of  a  ship. 
Dublin  Steam  Packet  Cb.  8  A.  &  E.  835 ; 
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coach,  was  produced ;  and  it  was  contended,  that  as  the  entry  was 
made  in  pursuance  of  stat.  25  Geo.  III.  c.  51,  s.  50,  51,  it  must  be 
presumed  to  be  accurate,  and  was  at  least  primA  facie  evidence ;  but 
Gibhsj  C.  J.,  rejected  it,  observing  that  the  entry  not  being  signed 
by  the  defendants,  and  nothing  being  shown  to  connect  them  with 
it,  it  was  no  evidence  to  prove  them  to  be  owners  of  the  coach.  The 
inscription  (g)  on  a  stage-coach  of  the  name  of  the  party  is  evi- 
dence, in  an  action  against  him,  of  ownership,  for  the  statute  is  not 
confined  to  proceedings  before  magistrates. 

A  parcel,  containing  bank-notes,  stamps,  and  a  letter,  was  sent, 
by  a  common  carrier,  from  one  stamp  distributor  to  another;  it 
was  holden  (r) ;  in  an  action  against  the  carrier,  that  the  circum- 
stance of  the  letter  accompanying  the  stamps  was  prim&  facie 
evidence  that  it  related  to  them^  so  as  to  bring  the  case  within  the 
proviso  of  the  42  Geo.  III.  c.  81,  s.  6  (5),  which  enacts,  "  that  the 
prohibition  to  send  letters  otherwise  than  by  the  post,  shaU  not 
e^ctend  to  letters  sent  bv  anv  common  carrier,  witn  and  for  the 
purpose  of  being  delivered  with  the  goods  that  the  letter  concerns  :^^ 
and  that  the  defendant  not  having  proved  the  letter  to  relate  to  any 
other  subject  matter,  was  liable  for  the  value  of  the  parcel. 

Declaration,  that  for  certain  hire  and  reward,  defendants  under- 
took to  carry  goods  from  London  and  deliver  them  safely  at  Dover. 
The  contract  proved  was  to  carry  and  deliver  safely,  (fire  and  rob- 
bery excepted).  It  was  holden  {t)  that  this  was  a  variance.  A 
memorandum  by  a  wharfinger  (u)  of  the  receipt  of  goods  to  be 
shipped  in  a  particular  manner,  may  be  given  in  evidence  to  show 
the  terms  on  which  they  were  received  without  a  stamp,  although 
the  value  of  the  goods  was  above  20/.,  the  wharfage  being  of  a  less 
amount.  A  book-keeper  to  a  carrier  is  a  good  witness  for  him,  of 
necessity,  without  a  release  (v).  A  carrier  employed  by  A.  first  to 
carry  a  sum  of  money  to  B.  and  then  the  like  sum  to  C.  in  an 
action  by  A.  against  C.  is  a  witness  of  necessity,  and  may  be  exa- 
mined without  a  release  (to)  to  prove  that  by  mistake  he  delivered 
both  sums  to  C.  To  sustain  an  action  against  the  keeper  of  a 
booking  office  for  the  loss  of  a  parcel,  it  is  not  sufficient  merely  to 
show  non-delivenr  of  the  goods  to  the  consignee  (x) ;  and  that  it 
had  not  reached  its  destmation.  The  office-keeper's  duty  is  to 
deliver  to  a  carrier :  and  some  evidence  must  be  given  showing 
specifically  a  breach  of  that  duty. 


{q)  Barfordf.  Netum,  lB.&Ad.571. 

(r)  Bnmett  t.  Chuffk,  1  B.  &  A.  461. 

(f)  RepeiOed  by  itat.  7  WUl.  IT.  &  1 
Vice.  c.  32 ;  itat  7  WiU.  lY.  &  1  Yiet.  c. 
33  ezoqitB  from  the  ezdnsiTe  priTflege  of 
the  pott  oflioe,  '*  Letters  conoeniiiig  goods 
or  merehandise  sent  by  oommon  known 
carriers,  to  be  deliTered  with  the  goods 
which  snch  letters  concern,  withont  hire  or 
reward  or  other  profit  or  advantage  for  re- 


ceiTing  or  deUTcring  snch  letters." 
(/)  Latham  t.  Rmtle^,  2  B.  &  C.  20. 
(«)  CkadwieJt  t.  8Uh,  1  Ry.  8c  M.  15, 

recognised  by  Abbot,  C.  J.,  in  Latham  t. 

RaiUif,  ib.  13. 
(v)  Spencer  t.  Goldiag,  Peake's  N.  P. 

C.  129. 

iw)  Barker  ▼.  Macrae,  3  Campb.  144. 
x)  Gilbart  ▼.  Dale,  5  A.  &  E.  543  ; 
1  Ker.  8c  P.  22. 
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I.  Of  Right  of  Common. 

Might  of  Common  is  an  incorporeal  hereditament,  or  a  right 
(lying  in  grant,)  which  certain  persons  have  to  take  or  use  in  com- 
mon, a  part  of  the  natural  produce  of  land  (1),  water  (2),  wood  (3), 
&c.,  belonging  to  other  persons,  who  have  the  permanent  or  limited 
intecrest  in  the  soil,  &c.  If  a  person  daim  by  prescription  any 
species  of  common  in  the  land  of  another,  and  that  the  owner  shall 
be  excluded  to  have  pasture,  estovers,  or  the  like,  this  is  a  pre- 
scription against  law  (a).  But  a  person  may  prescribe  for  the 
several  pasture,  and  exclude  the  owner  of  the  soil  from  feeding  his 
cattle  there,  (ft). 

The  common  over  which  the  right  is  claimed,  generally  is  situate 
in  the  same  manor  in  which  the  tenements  lie,  in  respect  of  which 
the  right  is  claimed ;  but  a  person  may  prescribe  for  right  of  com- 

(a)  1  Inst  122,  a.  ehard^  6  A.  &  E.  530,  vid  m  IF^fconM  t. 

{b)  1  Inst.  122,  a. ;  HoMlant  y.  Robint,       Upiwi,  6  M.  &  W.  536. 
2  Saond.  324,  recognized  in  Jom$i  ▼.  iZt- 


(1)  Common  of  pasture,  and  common  of  turbary. 

(2)  Common  of  fishery. 

(3)  Common  of  estovers. 
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mon  over  a  waste  in  one  manor,  in  respect  of  a  tenement  lying  in 
another ;  but  stronger  evidence  should  be  given  to  establish  such 
a  right  than  in  or£nary  cases.  A  person  may  have  two  distinct 
sublantial  grants  of  right  of  common  over  difrerent  wastes,  from 
different  lords^  in  respect  of  the  same  tenements  (c);  and  immemo- 
rial usage  is  evidence  of  such  distinct  grants.  If  A .  has  a  common 
by  prescription  (ef),  and  takes  a  lease  of  the  land  for  twenty  years 
whereby  the  common  is  suspended ;  after  the  years  ended,  A.  may 
claim  the  common  generally  by  prescription;  for  the  suspension 
was  to  the  possession  only,  and  not  to  the  right,  and  the  inherit- 
ance of  the  common  did  always  remain  (4).  Declaration  stated 
that  the  plaintiff  was  possessed  of  a  messu^e  and  land,  in  right  of 
which  he  was  entitled  to  common  for  all  his  commonable  cattle 
levant  and  couchant,  on  a  common  called  Bentry  Heath,  and  that 
defendant  had  enclosed  the  same.  Plea,  N.  G.  At  the  trial  it 
appeared  that  the  messuage  and  land,  in  respect  of  which  the  right 
of  common  was  claimed,  nad  about  fifty  years  ago  vested  in  the 
lord  by  forfeiture,  and  that  he  re-granted  the  same  as  a  copyhold 
with  its  appurtenances.  It  was  contended  that  the  right  of  com- 
mon became  extinguished,  and  the  re-grant  cf  it  as  a  copyhold 
with  its  appurtenances  did  not  re-create  the  right  of  common.  But 
per  Abbott^  C.  J.,  on  motion  to  enter  nonsuit,  when  a  copyhold 
tenement  is  seized  into  the  hands  of  the  lord,  it  does  not  thereby 
lose  its  right  of  conmion ;  for  that  right  is  annexed  to  all  tenements 
demised  or  demisable  by  copy  of  court  roll ;  and  while  the  estate 
remains  in  the  lord,  it  continues  demisable  (e). 


II.  Of  Common  of  Pasture:  and  herein  of  Common  Appendant^ 
p.  416;  Common  Appurtenant^  p.  417;  and  Common  in  Gross, 
p.  419. 

Ckfmmon  of  Pasture  is,  where  one  person  has,  in  common  with 
other  persons,  the  right  of  taking,  by  the  mouths  of  his  cattle,  the 
herbage  growing  on  land  of  which  some  other  person  is  the  owner. 


(d)  1 


HolHntheady.  Walton,  7£a8t,  485.  («)  Badger  ▼.  Ford,  3  B.  &  A.  153. 

Inst.  114,  b. 


(4)  Title  once  gained  by  prescription  or  custom,  cannot  be  lost  by 
interruption  of  the  possession  for  10  or  20  years;  but  by  interruption  in 
the  right  it  ma^ ;  as  if  a  man  had  a  rent  or  common  by  prescription, 
unity  of  possession  of  as  high  and  perdurable  estate,  is  an  interruption 
in  the  rieht.  1  Inst.  114,  b.  When  a  prescription  or  custom  makes  a 
title  of  inheritance,  the  party  cannot  alter  or  waive  the  same  in  pais. 
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Common  of  Pasture  is  either  common  appendant,  common  iq>pur- 
tenant,  or  common  in  gross.  With  respect  to  two  other  kinds  of 
conmion  of  pastmre,  which  are  sometimes  mentioned  in  the  books, 
viz.  conmion  of  vicinage,  and  common  in  gross  sans  nombre^  or 
without  stint ;  it  may  be  observed,  that  the  former  cannot,  strictly 
speaking,  be  a  right  of  common  (/),  for  if  it  were,  it  would  prevent 
an  enclosure,  which  it  has  been  always  holden  that  it  will  not.  The 
truth  is,  it  is  only  an  excuse  for  a  trespass  (g).  Where  there  is 
a  partial  enclosure  (A),  common  by  vicinage  still  continues.  As  to 
common  in  sross  sans  nombre^  it  has  been  truly  said,  that  the  notion 
of  this  species  of  common,  in  the  latitude  in  which  it  was  formerly 
understood,  has  been  exploded  long  a^  (i)  (5),  and  it  cannot  have 
any  rational  meaning,  but  in  contradistinction  to  stinted  common, 
where  a  man  has  a  right  to  put  on  the  common  a  certain  number 
of  cattle  only. 

Common  Appendant  (J)  is  of  common  right  (and  therefore  a  man 
need  not  prescribe  for  it  (h)  (6),)  for  beasts  commonable,  that  is, 
that  serve  for  the  maintenance  of  the  plough,  as  horse  and  oxen, 
and  for  kine  and  sheep  to  manure  the  land,  and  is  appendant  to 
ancient  arable  land  only  (Z).  It  must  have  existed  from  time  im- 
memorial (m).  It  must  be  claimed  in  the  waste  of  the  lord,  not 
for  a  certain  number  of  cattle,  but  for  such  only  as  are  levant  and 
couchant  on  the  land,  and  therefore  it  cannot  be  severed,  not  even 
for  a  moment,  nor  turned  into  common  in  gross.  The  reason  for 
common  appendant  appears  to  be  this :  that  as  the  tenant  would 
necessarily  have  occasion  for  cattle  (n),  not  only  to  plough,  but 
Ukewise  to  manure  his  own  land,  he  must  have  some  place  to  keep 
such  cattle  in,  while  the  com  is  growing  on  his  own  arable  land ; 
and  therefore  of  right  (if  the  lord  nad  any  waste)  the  tenant  might 
put  his  cattle  there,  when  they  could  not  go  on  his  own  arable 

(/)  Musgraw  ▼.  Cotw,  Wflles,  322;  (J)  1  Init.  122,  a;  Bro.  Abr.  Com- 

1  Inst.  122,  a.  mon,  1. 

(jSf)  SeeHeathr.Elliott,ABingh,'S.C.  {i)  Bro.  Abr.  Common,  pi.  11,  35. 

388.  (I)  4  Rep.  37,  b ;  WUles,  322. 

(h)  GfdUtt  ▼.  Lope$f  13  East,  348.  (m)  26  H.  4,  a. 

(i)  Betmett  t.  Reeve,  Willes,  232.  (»)  Betmett  t.  Reeve,  WUles,  231. 


(5)  In  Mellor  v.  Spateman,  1  Saund.  p.  346,  c.  Serj.  Wms.  edition, 
Kelynge,  C.  J.,  said,  positively,  that  there  could  not  be  any  common  in 
gross  sans  nombre.  See  also  Benson  v.  Chester,  8  T.  R.  396,  where  it 
was  holden,  that  a  claim  of  a  right  of  common,  without  stint,  as  annexed 
to  an  anci^t  messuage,  without  land,  could  not  be  supported,  such  a 
right  of  common  not  existing  in  law. 

(6)  Common  appendant  must  have  existed  from  time  immemorial,  but 
it  ought  not  to  be  claimed  by  prescription.  The  proper  way  of  pleading 
it  is,  that  the  party  was  seized  in  fee  of  certain  arable  land,  to  which  he 
had  common  appendant  in  the  locus.    See  4  H.  6,  13,  a. 
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land ;  hence  it  is  plain,  that  levancy  and  couchancy  (7)  are  incident 
to  common  appendant  (o),  namely,  that  the  tenant  can  only  have  a 
right  of  common  for  such  cattle  as  are  levant  and  couchant  on  his 
estate,  that  is,  for  such  and  so  many  as  he  has  occasion  for  to 
plough  and  manure  his  land,  in  proportion  to  the  quantity  thereof  (8). 
Common  appendant,  being  of  common  right,  may  be  apportioned, 
by  alienation  of  part  of  the  land  to  which  the  common  is  appen- 
dant (p)  ;  and  if  the  land  be  divided  ever  so  often  (^),  each  parcel 
of  lana  is  entitled  to  common  appendant.  Although  the  commoner 
purchases  part  of  the  land  in  which  he  is  entitled  to  common,  yet 
the  conmion  shall  be  apportioned  (r),  because  common  appendant 
is  of  common  right  (s) ;  but  otherwise  it  is  of  common  appur- 
tenant (t). 

Common  Appurtenant  is  a  right  of  common  founded  on  a  grant  («), 
or  prescription  (o),  (which  supposes  a  grant,)  annexed  to  the  enjoy- 
ment of  land.  This  species  of  common  may  be  granted  for  all 
manner  of  cattle,  that  is,  not  only  for  those  which  serve  for  the 
maintenance  of  the  plough,  and  to  manure  the  land,  but  for  swine, 
goats,  and  the  like  (w) ;  it  may  be  granted  for  an  unliinited  number, 
or  for  a  certain  number  of  cattle.  Where  common  appurtenant  is 
granted  for  an  unlimited  number  of  cattle,  the  measure  of  profit 
which  the  commoner  is  to  have,  is,  as  in  the  case  of  common  ap- 
pendant, levancy  and  couchancy  (x) ;  and,  consequently,  like  com- 
mon appendant,  such  common  appurtenant  c&nnot  be  converted  into 
conunon  in  gross.  But  common  appurtenant  for  a  certain  number 
of  cattle  may  be  granted  over,  and  so  become  common  in  gross. 

Common  appurtenant  may  be  granted  at  this  day  (y),  and  may 
be  apportioned  {z)  by  a  conveyance  of  part  of  the  land  to  which  the 
right  is  appurtenant  (9). 


(o)  1  Roll.  Abr.  398,  (I)  1.  («)  Cro.  Car.  482. 

(p)  1  Init.  122,  a.  (v)  1  Inat.  122,  a. 

(q)  Per  fTU/at,  C.  J. ;  WiUea,  230,          (w)  lb. 

231.  (x)  1  Rol.  Abr.  396,  (1)  pi.  1 ;  Drmy 

M  8  Rep.  79,  a.  t.  Kent,  Cro.  Jac.  15. 

(f)  1  Inst.  122,  a.  (v)  Cowlam  y.  Slack,  15  East,  108. 

(0  lb.  {z)  A^judg^ed  Hob.  235  ;  1  Inat.  122, a. 

(7)  Levancy  and  couchancy  mean  the  possession  of  such  land  as  will 
keep  the  cattle  claimed  to  be  commoned  during  the  winter,  and  as  many 
as  the  land  will  maintain  during  the  winter,  shall  be  said  to  be  levant  and 
couchant  Per  Buller^  J.,  Scholes  v.  Hargreaves^S  T.  R.  48,  49.  But 
see  Rogers  v.  Benstead,  post^  tit.  **  Evidence,''  p.  426. 

(8)  *^  It  is  plain  that  a  person  cannot  have  a  right  of  common  appendant 
for  cattle  which  he  borrows,  unless  he  make  use  of  them  all  the  year  to 
plough  or  manure  his  land.'*  Per  Willes,  C.  J.,  in  Bennett  v.  Reeve , 
WiDes,  231,  2. 

(9)  This  point  was  determined  also  in  Sacheverill  v.  Porter^  Cro.  Car, 

VOL.    I.  E  E 
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Common  appurtenant,  as  well  as  common  appendant,  may  become 
extinct  by  unity  of  possession  (a).  And  where  common  appurte- 
nant has  been  extinguished  bv  unity  of  possession,  a  new  right  of 
common  is  not  created  by  a  aeed  granting  a  messuage  and  land, 
with  all  common  thereto  oelonging  ;  although  the  occu{»en  of  the 
tenement  have  used  the  common  since  the  extinguishment.  Other- 
wise, if  the  language  of  the  deed  had  been,  ^^aD  commons  lued 
therewith  {b)y  To  an  action  of  trespass  defendant  pleaded  a  pre- 
scriptive right  of  conmion  for  all  h»»  cattle,  levant  and  couchant, 
upon  a  messuage,  cum  pertinentUg  (c) :  on  demurrer,  it  was  insisted 
tnat  the  prescription  was  not  good,  for  the  cattle  could  not  be  levant 
and  couchant  on  a  messuage.  Holt^  in  support  of  the  plea,  con- 
tended, that  a  messuage  comprehended  a  curtilage,  which  might  be 
an  acre  or  more,  upon  which  the  cattle  might  be  levant  and  cou- 
chant ;  the  court  being  of  this  opinion,  adjudged  the  prescription 
to  be  good.  In  an  action  on  the  case  for  disturbing  the  plaintiff'^s 
right  of  common  (d),  it  appeared  that  the  plaintiff  (who  claimed  the 
common  in  respect  of  a  messuage /or  all  commonable  cattle,  levant 
and  couchant,)  was  the  owner  of  a  small  house,  wherein  he  carried 
on  the  trade  of  a  butcher.  The  house  had  neither  land,  curtilage, 
nor  stable  belonging  to  it,  but  under  the  shop-window  was  a  sheep- 
hold,  which  would  contain  four  or  five  sheep  at  a  time,  but  neither 
horse  nor  bullock  could  be  kept  there :  Lord  Kenyon^  C.  J.,  at  the 
trial,  on  the  northern  circuit,  being  of  opinion,  that  levancy  and 
couchancy  was  not  proved,  as  the  plaintiff  had  not  shown  that  he 
was  in  possession  of  land  whereon  the  cattle  might  be  levant  and 
couchant,  nonsuited  the  plaintiff.  The  Court  of  B.  R.  afterwards 
concurred  in  opinion  with  the  chief  justice. 

Common  of  pasture,  without]^land,  for  a  certain  number  of  sheep, 
may  be  parcel  of  a  manor  (6),  and  demised  and  demisable  by  copy 
of  court-roll ;  and,  if  it  be  thus  claimed  in  pleading  by  the  lord  of 
the  manor,  the  plea  will  be  good,  although  he  does  not  describe  the 
common  as  common  appendant,  appurtenant,  or  in  gross,  since  it 
must  be  taken  to  be  common  appuitenant ;  for,  not  being  claimed 
as  incident  to  arable  land,  but  to  the  manor,  for  a  certain  number 
of  sheep  in  the  soil  of  another,  it  cannot  be  common  appendant ; 
nor  can  it  be  taken  to  be  common  in  gross,  being  stated  m  the  plea 


(a)  Bradthmo  ▼.  Effr,  Cro.  Eliz.  570.        2  Show.  248,  8,  C 

{bS  Clementi  y.  Lambert,  1  Taunt.  205.  (d)  SchoUi  y.  Hargrmftett  5  T.  R. 

(c)  Seamier  v.  Jokneon,  T.  Jon.  227  ;  (e)  Musffrave  t.  Cave,  Willes,  319. 


482,  where  a  right  of  common  \d  a  waste  having  been  granted  to  A.  (who 
was  seised  of  lands  in  S.),  and  all  his  tenants  in  S.,  for  all  commonable 
cattle,  and  A.  conveyed  parcel  of  the  lands  in  S. ;  it  was  holden,  that  the 
alienee  was  entitled  to  common  for  all  his  commonable  cattle,  levant  and 
couchant,  on  the  parcel  of  the  lands  conveyed. 
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to  be  parcel  of  a  manor ;  then  it  must  be  common  appurtenant,  the 
only  remaining  sort  of  oommon. 

Commcm  in  aross  is  so  called  (/),  because  it  does  not  appertain 
to  any  land,  and  it  must  be  by  grant  or  prescription.  This  species 
of  common  may  be  granted  for  aU  manner  of  cattle,  and  n>r  an 
unlimited  number,  or  for  a  certain  number  of  cattle.  If  granted 
for  an  unlimited  number,  it  seems  that  the  grantee  may  put  on 
any  number  of  cattle,  provided  he  leaves  sufficient  common  for  the 
'lord ;  if  granted  for  a  certain  number,  the  enjoyment  of  the  right  is 
of  course  limited  by  the  number  specified  in  the  ffrant.  A  corporar 
tion  nuiy  prescribe  for  common  in  gross,  for  cattle  Uvctnt  and  cou- 
chant  witnin  the  town,  but  not  for  common  in  gross  sans  nombre  (jf). 
A  copyholder  who  has  common  in  a  waste,  without  the  manor  of 
whicn  his  copyhold  is  parcel,  has  it  annexed  to  the  land,  and  not  to 
his  customary  estate,  and  must  prescribe  in  a  que  estate  through  his 
lord,  for  him  and  all  his  customary  tenants  thereof.  And  such 
common  without  the  manor  is  not  extinct  by  enfiranchisement  of 
the  copyhold,  though  there  be  no  words  of  re-grant.  And  after 
aifranclusement,  the  feoffee  must  prescribe  in  a  que  estate  of  his 
lord  for  himself  and  his  customary  tenants,  till  the  time  of  the  en- 
franchisement, and  since  that  time  for  the  feoffee  and  his  heirs,  as 
appurtenant  to  the  enfranchised  tenement  (k) . 


III.  Of  the  Interest  of  the  Owner  of  the  Soil  subject  to  Right  of 
Common  ;  and  herein  of  Approvement  and  Inclasure. 

In  land  subject  to  a  right  of  common,  the  right  of  the  lord  or 
owner  of  the  soil  (10)  ought  to  be  so  exercised  as  not  to  injure  the 
right  of  common.  But  me  right  of  the  commoners  may  be  subser- 
vient to  the  riffht  of  the  lord  in  the  soil  (»),  so  that  the  lord  may 
dig  clay-pits  there,  or  empower  others  to  do  so,  without  leavinff 
sidScient  nerbage  for  the  commonera,  if  it  can  be  proved  that  su<£ 
a  right  has  been  constantly  exercised  by  the  lord.  So  the  lord 
may  (j),  with  the  consent  of  the  homage,  grant  part  of  the  soil  for 

(/)  1  Int.  122,  •.  (0  Baiuon  t.  Grem,  5  T.  R.  411. 

Q)  MtUor  T.  Spaienum,  1  Sannd.  343.  (i)  Fblkard  ▼.  Hemmeti,  5  T.  R.  417, 

(A)  Barwkk  ▼.  Matikews,  5Taimt.  365.      n.  (a). 


(10)  The  customary  tenants  of  a  manor  may  allege  a  custom  to  have 
the  sole  and  several  pasture  in  the  soil  of  the  lord  for  the  whole  year^ 
and  thereby  exchide  tne  lord.  Ho$hms  v.  RobinSy  2  Saund.  324.  But 
even  in  this  case  the  lord  may  distrain,  for  other  damage  in  his  soil,  the 
cattle  of  any  who  have  no  right  to  put  in  their  cattle,  although  he  has 
not  any  interest  in  the  soil.  Per  Hale^  C.  J.,  S.  C.,  for  he  has  an 
interest  in  the  mines,  trees,  bushes,  &c.    Per  Cur.  I  Vent.  164. 
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building,  if  he  has  immemorially  exercised  such  right.  The  imme^ 
morial  exercise  of  such  right  by  the  lord  is  evidence  that  he  re- 
served that  right  to  himself,  when  he  granted  the  right  of  com- 
mon to  the  commoners.  In  like  manner,  there  may  be  a  valid 
custom  in  a  manor^  within  the  limits  of  an  ancient  forest  belong- 
ing to  the  crown,  for  the  lord,  with  the  assent  of  the  homage,  to 
ffrant  parcels  of  the  waste  to  be  holden  by  copy  of  court-roU,  and 
lor  the  grantees  to  inclose  the  same,  and  to  hold  them  in  severalty 
against  the  conmioners,  and  in  exclusion  of  their  rights  (A).  If  a 
commoner  having  a  right  of  common  for  one  beast,  put  on  two  (/), 
the  lord  can  only  distrain  the  one  put  on  last,  unless  ihej  were 
both  put  on  together ;  and  it  must  be  shown  in  a  plea  (justifying  the 
taking  as  a  surcharge,)  whether  they  were  put  on  together  or  separ 
rately,  and  if  the  latter,  which  was  put  on  first  (11). 

By  stat.  20  H.  3,  c.  4  (m),  lords  of  woods,  wastes,  and  pastures, 
in  which  their  tenants  have  common  of  pasture,  may  approve  such 
wastes,  &c.,  provided  sufficient  pasture,  with  a  sufficient  mgress  and 
egress,  is  left  to  the  tenants. 

If  the  lord  make  a  feofment  of  the  waste,  &c.,  the  feoffee  may 
apnrove,  leaving  a  sufficiency  of  common;  and  this  rule  holds, 
although  the  lord  continues  seised  of  the  manor  within  which  the 
waste  Ties ;  for  though  in  the  statutes  of  Merton  and  Westminster 
the  lord  only  is  mentioned,  yet  as  in  those  days  statutes  were  not 
drawn  with  that  fulness  of  expression  with  which  they  are  at  the 

(A)  Boitleott  ▼.    Wmmiii,   2  Ctmpb.  their  Deigbboiiri-^Coiifirmed  by  stot.  3  Sc 

261.  4£dw.  VI.  c.  3.     See  also  stat.  29  Geo. 

(f)  Ellii  T.  Rowlea,  Willes,  638.  II.  c.  36,  amended  by  ttat.  31  Geo.  II. 

(m)  Extended  by  stat.  13  Edw.  I.  stat.  c.  41. 
1.  c. '46,  to  aj^rOTements  by  lords  against 


(11)  In  replevin  for  taking  the  plaintiff's  vheep  on  Whitemanalie 
Down,  the  defendant  avowed  taking  the  cattle  doing  damage  to  his 
right  of  common :  the  plaintiff  in  his  plea  in  bar  claimed  a  right  of  com- 
mon for  himself  as  tenant  of  eight  acres  of  land^  for  two  sheep  for  every 
acre ;  the  defendant  (admitting  the  right  of  common  claimed  by  the 
plaintiff,)  replied,  that,  at  the  time  of  the  distress,  the  plaintiff  had  sixteen 
sheep  on  the  common,  over  and  above  the  sixteen  that  were  distrained; 
that  the  defendant  left  the  first-mentioned  sixteen  to  use  the  common, 
and  only  distrained  the  supernumerary  sixteen,  with  which  the  plaintiff 
had  overcharged  it  of  his  own  wrong,  which  were  doing  damage  to  the 
plaintiff.  It  does  not  appear  that  in  this  case  any  objection  was  made  to 
the  replication,  for  not  stating,  whether  the  thirty-two  sheep  were  put  on 
together,  or  separately.  Indeed,  the  only  question  made  was,  whether 
one  commoner  could  distrain  the  cattle  of  anodier  commoner,  who  had 
surcharged  the  common,  which  was  determined  in  the  negative ;  and  the 

f plaintiff  had  judgment.     Hall  v.  Harding  and  otkere,  B.  R.  E.  9  Geo. 
II.  4  Burr.  2426 ;  1  BI.  R.  673,  S.  C. 


COMMON.  421 

present  time,  the  term,  ^^  lord  of  the  manor ^'  must  be  coneddered 
as  equivalent  to  **•  owner  of  the  soil,^^  where  they  stand  in  the  same 
predicament.  It  is  not  necessary,  therefore,  that  the  person  ap- 
proving should  be  lord  of  the  manor  (n) ;  a  seisin  in  fee  of  the 
waste,  &c.  is  sufficient.  It  is  worthy  of  remark,  that  the  statute 
of  Merton  does  not  empower  the  lord  to.  approve  against  any  other 
right  of  common  (o),  except  that  of  common  of  pasture,  appendant 
or  appurtenant.  It  does  not  extend  to  common  in  gross  (p),  the 
words  of  the  statute  being  quantum  pertinet  ad  tenementa  sua,  nor  to 
common  of  piscary,  of  turbary  (^),  estovers,  and  the  like,  the  words 
used  throughout  the  statute  being  pastura  et  communia  pasturtB  (r). 
But  though  the  lord  cannot  approve  against  common  of  turbai^,  yet 
where  there  is  common  of  pasture,  and  common  of  turbary  in  the 
same  waste  (5),  the  common  of  turbary  will  not  prevent  tiie  lord 
from  justifying  an  inclosure  against  the  common  of  pasture,  if  he 
leaves  sufficient ;  for  they  are  two  distinct  rights,  and  the  concur- 
rence of  these  rights  in  one  person  will  not  make  any  difference. 
In  like  manner  the  lord  of  the  manor  {t\  or  his  grantee,  may  jus- 
tify an  approvement  or  inclosure  against  tenants  having  common 
of  pasture,  although  they  have  a  further  right  of  digging  sand, 
&c.,  if  sufficient  common  of  pasture  be  left.  It  is,  however, 
observable  (u),  that  if  the  inclosure  operates  as  an  injury  tc 
the  other  rights,  the  commoner  will  be  entitled  to  an  action  on 
the  case  for  such  injury.  By  the  approvement  of  part,  agreeably 
to  the  rule  laid  down  in  the  statute  of  Merton,  that  part  is 
discharged  of  the  common,  insomuch,  that  if  the  tenant  who  has 
the  common  purchases  that  part,  his  common  is  not  extinguished 
in  the  residue  {p).  If  the  lord  incloses  any  part,  and  does  not 
leave  sufficient  common  in  the  residue,  the  commoner  may  break 
down  the  whole  inclosure  (tr).  But  if  the  common  has  been  in- 
closed twenty  years,  the  commoner  cannot  make  an  entry,  and 
[before  the  stat.  3  &  4  Will.  IV.  c.  27,]  must  have  brought  an 
assize  of  common  {x),  A  custom  for  the  lord  to  inclose  without 
limit  (y)  is  bad,  as  tending  to  destroy  the  rights  of  the  commoner 
altogether,  but  a  custom  to  inclose,  (even  as  against  a  common 
right  of  turbary,)  leaving  sufficiency  of  common,  is  good  ;  but  the 
onus  of  proving  a  sufficiency  left  lies  on  the  lord  (z). 


(»}  Glover  ▼.  Lone,  3  T.  R.  445.  (v)  2  Inst.  87. 

(0)  2  Init.  87.  (v)  2  Init.  88,  recognized  in  ArUit 

(j)  2  Inst.  86.  T.  EUU  tmd  oihtn,  7  B.  &  C.  346. 

[q)  Grant  ▼.  Gkhmt,  1  Taunt  435.  {s)  Crtach  t.  Wiltnot,  Derby  Summ. 

r)  2  Inst.  87.  Ass.   1752,  cited  by  Lawrence,  J.,  in 

f)  F^aocett  ▼.  Strickland^  WiUes,  57,  Hawke  v.  Bacon,  2  Taunt.   160.     But 

Com.  Rep.  578,  S.  C.  see  Tapley  t.  Wtdnwright,  5  B.  &  Ad. 

(0  Skakeepeare  t.  Peppin,  6  T.  R.  741 .  395  ;  2  Nct.  &  M.  697. 

(ti)  Agreed  in  Fawcett  y.  Stnckland,  (y)  Badger  ▼.  Ford,  3  B.  &  A.  153. 

Willes,  57.  Iz)  Arleit  t.  BllU,  7  B.  &  C.  346. 
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By  Stat.  29  Geo.  II.  c.  36,  the  lords  and  tenants  may  indose 
part  of  the  common  for  the  purpose  of  planting  and  preserving 
trees  fit  for  timber  or  miderwood.  And  by  stat.  31  Geo.  II.  c.  '41, 
these  power  sare  declared  to  be  vested  in  tenants  for  life  or  years 
determinable  on  lives.  And  by  stat.  6  &  V  Will.  IV.  c.  70,  s.  1, 
lord  of  manors  may  convey  any  part  of  commons  or  wastes  as  sites 
for  poor  schools. 


IV.  Of  the  Remedy  for  Disturbance  of  Right  of  Common. 

Whateybr  destroys  the  right  of  common  is  a  nuisance  (a),  and 
may  be  abated  by  tbe  commoner,  provided  it  can  be  done  with- 
out interfering  vnth  the  lord's  right  to,  or  interest  in,  the  soil. 
But  if  the  nuisance  cannot  be  abated,  without  such  interference, 
the  commoner  must  resort  to  his  action  on  the  case,  and  have 
satisfaction  in  damages.  If  the  right  of  common  be  partially  in- 
jured, the  commoner  oueht  not  to  abate  the  cause  of  such  injury, 
more  especially  if  in  so  doing  he  must  necessarily  interfere  with  the 
right  to  the  soil.  On  this  principle  it  was  holden,  in  Cower  v. 
Marshall^  1  Burr.  265,  that  a  commoner  could  not  justify  <ngging 
up  the  soil  and  destroying  the  coney-burrows  erected  in  the  com- 
mon by  the  lord,  who  was  entitled  to  free  warren  there.  So 
where  the  lord  had  planted  trees  on  the  common,  and  the  com- 
moner cut  them  down  (&),  it  was  holden,  that  the  lord  might  main- 
tain trespass,  and  that  the  commoner  could  not  justify  the  abate- 
ment of  the  trees. 

The  usual  remedy  adopted  by  commoners  is  an  action  on  the 
case  for  a  disturbance  of  the  right  of  common,  which  may  be  main- 
tained either  against  the  lord  or  the  owner  of  the  soil(c),  a 
stranger,  or  a  conmGioner.  If  the  action  is  brought  against  the 
wrong-doer  (df),  title  being  only  inducement,  it  is  not  necessary  to 
set  it  forth ;  it  will  be  sufficient  for  the  plwitiff  to  state  in  his 
declaration,  that  he  was  possessed  of  a  certain  quantity  of  land, 
&c.,  and  by  reason  of  such  possession  was  entitled  to  the  ri^ht,  in 
the  exercise  of  which  he  was  disturbed.  In  this  action  the  i£untiff 
must  prove  an  injury  sustained,  but  any  injury  in  the  minutest 
degree  is  sufficient  {e) ;  e,  g,  the  taking  away  the  manure  which 
has  been  dropped  on  the  common  by  the  cattle,  although  the  pro- 


f: 


a)  2  Inst.  88.  ((Q  Strode  t.  Byrt,  4  Mod.  418.     See 

b)  Kirhy  t.  Sadgrove,  6  T.  R.  483,  also  Greenhow  t.  lUley,  WiUes,  621. 
B.  R.,  coDfirmedinerroria  Ezch.  Clia.  1  (e)   Per  Lord    EUenborouffkf    C.   J.» 
Bos.  &  Pol.  13.  Lidgold  ▼.   ButUr,    Middlesex    Sittings 

(«)  Hattard  t.  Cantrell,  Lutw.  101.  after  Trin.  48  Geo.  III.  B.  R.  MSS. 
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portion  of  the  damage  snatained  by  the  plaintiff  be  found  to 
amount  to  a  farthing  only  (/)  ;  for  ii,  where  the  injury  was  small, 
a  oonunoner  oould  not  maintain  an  action,  a  mere  wrong  doer 
mijB^ht  by  repeated  torts  in  course  of  time  establish  evidence  (g)  of 
a  n^ht  of  common.  If,  to  an  action  on  the  case  by  a  commoner 
for  mjuring  his  right  of  common  (A),  the  defendant  plead,  that  he 
dug  turves  under  a  license  from  the  lord,  he  should  add,  that 
"  sufficient  conmion  was  left  for  the  commoner  ;^  and  if  he  do  not, 
the  plaintiff  is  not  obliged  to  reply,  that  there  was  not  sufficient 
common  left ;  because  it  is  the  gist  of  the  action,  and  set  forth  in 
the  declaration.  Case  for  disturbing  the  plaintiff's  right  of  com- 
mon bv  turning  on  cattle  on  divers  days  and  times.  Defendant 
pleaded  a  right  of  common  in  himself  and  justified  turning  on  the 
cattle,  beinp;  his  own  commonable  cattle  levant  and  couchant  on  his 
land.  Plamtiff  must  new  assign  (»),  if  he  intends  to  prove  a 
surcharge. 


V.  Of  Surcharges  hy  Commoners. 

Formerly,  if  one  of  the  commoners  had  surcharged  the  com- 
mon (J),  that  is,  had  put  more  cattle  into  the  common  than  he  was 
entitled  to,  the  commoner  who  was  aggrieved  might  sue  out  a  writ 
of  admeasurement  of  pasture,  and  by  that  suit  the  common  was 
admeasured  in  respect  of  all  the  commoners,  as  well  those  who  had 
not  surcharged  as  those  who  had  surcharged  it,  and  the  person  who 
brought  the  action.  An  action  on  the  case  has  been  substituted 
in  the  place  of  this  writ  of  admeasurement,  as  a  more  easy  and 
speedy  remedy ;  and  it  has  been  holden,  that  this  action  may  be 
maintained  by  one  commoner  against  another  for  a  surcharge  (A), 
although  the  plaintiff  himself  has  been  guilty  of  a  surcharge.  In 
the  declaration,  it  is  not  necessary  for  the  phuntiff  to  set  forth  the 
defendant's  ri^ht  of  common,  and  show  in  what  manner  he  has  ex- 
ceeded that  right  (0,  by  putting  in  a  greater  number  or  an  im- 
proper species  of  cattle;  but  the  disturbance  may  be  aUeged 
generally  (12)  thus,  ''  that  the  defendant  wrongfully  and  injuriously 

(/)  Pmdar  t.   Wadswarth,  2  Eut's  (0  Bowm  t.  Jemkm,  2  Ner.  &  P.  S7; 

R.  154.    See  easee  cited  by  Tnmitmf  J.,      6  A.  &  E.  911,  8.  C. 


in  MwTMetH  t.  WUHmmi,  1  B.  &  Ad.  426,  (J)  F.  N.  B.  125,  B. 

Seaodert,  p.  346,  b.  n.  (2).  2  Bl.  R.  817,  S.  C. 


and  Blqfeld  t.  PoyiM,  4  B.  &  Ad.  410.  (k)  Hobmm  t.  Tbdtf,  4  T.  R.  71. 

(jf)  See  Patrick  t.  Greenwajf,  1  Wms.  (Q  Atkinton  ^.TeoMdak,  3  Wilf.  278 ; 

n,  R. 


(A)  Ommhow  y.  lUlep,  Willea,  619. 


(12)  It  seems,  from  Smith  v.  Feverel,  2  Mod.  6,  and  from  a  dictum  of 
the  court  id  Hcissard  v.  Cantrell,  Lutw.  107,  that  in  an  action  against 
the  lord  it  is  necessary  to  show  a  particular  surcharge. 
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ate  up  and  depastured  the  grasB  on  the  common  with  divers  sheep 
and  lambs,  to  wit,  200  sheep  and  200  iambs."  Neither  is  it  neces- 
sary that  the  phiintiif  should  state  that  he  was  exercising  his  right 
of  common  at  the  time  of  the  surcharge  (m). 


VI.    Pleadings — Evidence. 

To  an  action  of  trespass  quare  clatuum  fregit^  the  defendant 
may  plead  a  right,  of  common  of  pasture^  of  common  of  turbary, 
and  of  common  of  estovers.  Under  the  new  rules  (n),  these  are 
considered  as  distinct,  and  are  to  be  aUowed.  But  pleas  of  right 
of  common  at  all  times  of  the  year,  and  of  such  right  at  particular 
times,  or  in  a  qualified  manner,  are  not  to  be  allowed. 

By  Stat.  2  &  3  Will.  IV.  c.  71,  entitled  "  An  Act  for  Shortening 
the  Time  of  Prescription  in  certain  Gases,*'  after  reciting,  that  the 
expression  ^Hime  immemorial,  or  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,^  is  now  by  the  law  of  England,  in 
many  cases,  considered  to  include  and  denote  the  whole  period  of 
time  from  the  reign  of  King  Richard  the  First,  whereby  the  title 
to  matters  that  have  been  lone  enjoyed,  is  sometimes  defeated  by 
showing  the  commencement  of  such  enjoyment,  which  is,  in  many 
cases,  productive  of  inconvenience  and  injustice :  it  is  by  sect.  1, 
enacted,  ^^  That  no  claim  which  may  be  lawfuUy  made  at  the  common 
law  by  custom,  prescription,  or  grant,  to  any  right  of  common  or 
other  profit  or  benefit,  to  be  taken  and  enjoyed  from  or  upon  any 
land  of  the  king,  his  heirs,  or  successors,  or  any  land,  being  parcel 
of  the  Duchv  of  Lancaster,  or  of  the  Duchy  of  Cornwall,  or  of  any 
ecclesiastical  or  lay  person,  or  body  corporate,  except  such  matters 
as  are  herein  specially  provided  for,  and  except  tithes,  rents,  and 
services,  shall,  where  such  right,  profit,  or  benefit,  shall  have  been 
actually  taken  and  enjoyed  by  any  person  claiming  right  thereto, 
vrithout  interruption,  for  the  mil  period  of  thirty  years,  be  defeated 
or  destroyed  by  showing  only  that  such  right,  profit,  or  benefit, 
was  first  taken  or  enjoyed  at  anytime  prior  to  such  period  of  thirty 
years,  but  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated :  and  when  such  right,  profit, 
or  benefit,  shall  have  been  so  taken  and  enjoyed  as  aforesaid,  for 
the  full  period  of  sixty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was 
taken  and  enjoyed  by  some  consent  or  agreement,  expressly  made 
or  given  for  tliat  purpose  by  deed  or  writing." 

(m)  WelU  T.  Watling,  2  Bl.  R.  1233.  (n)  R.  G.  U.  T.  4  WiU.  IV. 
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By  section  4,  each  of  the  respective  periods  of  years  hereinbefore 
mentioned,  shall  be  deemed  to  be  the  period  next  before  some  suit 
or  action  wherein  the  claim  or  matter  to  which  such  period  may 
relate  shall  have  been  or  shall  be  brought  into  question;  and  no 
act  or  other  matter  shall  be  deemed  to  be  an  interruption,  within 
the  meaning  of  the  statute,  unless  the  same  shall  have  been  or  shall 
be  submitted  to  or  acquiesced  in  for  one  vear  after  the  party 
interrupted  shall  have  had  notice  thereof,  and  of  the  party  making 
or  authorizing  the  same  to  be  made. 

By  the  seventh  section,  the  time  during  which  any  disability  exists, 
e,  g.  infancy,  non  compos,  coverture,  or  tenancy  for  life,  or  during 
wmch  any  action  shall  have  been  pending,  and  diligently  prosecuted, 
until  abated  bv  the  death  of  any  party,  shall  be  excluded  in  the 
computation  of  the  periods,  except  only  where  the  claim  is  declared 
to  be  absolute. 

Under  this  statute,  a  plea  of  enjoyment  of  right  of  common  for 
thirty  years  before  the  commencement  of  the  suit  is  sufficient  (o), 
without  saying  for  thirty  years  next  before.  Taking  the  4th  (p) 
and  5th  sections  together,  it  is  clear  that  an  averment  of  enjoyment 
for  thirty  years  next  before  the  times  when,  &c.,  is  not  in  con- 
formity with  the  act.  The  period  mentioned  in  the  act  is  thirty 
years  next  before  some  suit  or  action  in  which  the  claim  shaU  be 
brought  into  question.  GeneraUy  speaking,  that  would  be  next 
before  the  conmiencement  of  the  suit  in  which  the  pleading  takes 

5 lace :  and  according  to  the  express  words  of  the  statute,  and  the 
ecision  in  Wright  v.  Williams  (j),  the  only  correct  averment  is, 
^*  next  before  the  commencement  of  this  (or  possibly  some  other) 
suit''  (r). 

Before  the  passing  of  this  act,  a  prescriptive  claim  was  a  claim 
of  immemorial  right ;  the  evidence  of  it  was  such  as  a  party  mi^ht 
be  able  to  give  in  such  a  case ;  and  the  Jury  were  to  dniw  their  m- 
ference  from  such  proof  as  could  be  produced.  Now,  the  burden  of 
establishing  an  immemorial  right  is  withdrawn,  and  the  proof  is 
limited  to  a  thirty  years  enjoyment,  but  that  enjoyment  must  be 
proved  to  the  fiill  extent ;  therefore  proof  of  a  thirty  years  enjoyment 
of  common  of  pasture  is  not  complete,  if  proof  be  given  of  an  en- 
joyment for  twenty-eight  years  immediately  preceding  an  action  in 
which  the  right  is  disputed,  and  it  appear  that  twenty-eight  years 
back  the  enjoyment  was  interrupted,  but  that  the  right  was  exercised 
before  the  interruption :  and  the  party  disputing  the  right  is  not 
bound  to  show  that  such  interruption  was  adverse ;  it  lies  upon  the 
party  prescribing,  under  the  statute,  to  prove  thirty  years  uninter- 
rupted enjoyment  (5). 

(0)  J(me§  ▼•  Price,  3  Btngh.  N.  G.  52»  (r)  Per  Lord  DmmoHf  C.  J.,  deliTering 

3  Sc.  376.  judgment  of  eoort  in  RieMardi  t.  .FVy, 

{p)  See  tupra,  and  see  s.  ^, posit  p.  428.  7  A.  &  B.  698. 

{q)  i  M.  &  W.  77.  (t)  Baiiep  t.  Applepard,  6  A.  &  £.  161. 
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In  replevin,  defendant  avowed  taking  the  cattle  damage  fnanant  (t) ; 
plaintiff  prescribed  for  common  in  the  locos  in  quo,  as  i^pendant  to 
nis  mesniage.    The  phitntiff  produced  as  a  witness  a  person  who 
claimed  common  in  the  same  place.    His  testimony  beins  objected 
to,  Raymond^  C.  J.,  overruled  the  objection,  obeervinff,  uiat  where 
a  person  prescribes  for  common,  not  as  appendant  to  his  measuage, 
but  by  virtue  of  a  custom  within  a  parish  or  manor,  and  the  custom 
is  in  issue,  there  a  person  within  the  manor  or  parish  claiming  comr 
mon  is  interested,  and  cannot  be  a  witness ;  out  where  a  peiaoa 
prescribes  for  common,  for  all  cattie  levant  and  couchant  on  his 
messuage  as  belongiuj^  to  that  messuage,  there  is  nothing  but  that 
person's  particular  right  of  common  m  question,  as  bebnging  to 
that  particular  messuage ;  and  another  person  who  claims  common 
in  the  same  place  by  virtue  of  another  messua^,  may  be  a  witness, 
because  not  interested  in  the  present  question.     In  the  foregoing 
case  the  witness  was  called  to  establish  a  right  of  conunon  in  the 
party  by  whom  he  was  called,  the  effect  of  which  would  be  to  narrow 
and  abridge  the  witness's  right ;  but  in  a  case  («)  where  the  witness 
was  eallea  by  the  plaintiff  to  show  that  the  defendant  had  no  right, 
the  learned  judge  rejected  his  testimony,  on  the  nound  that  he 
was  interested  in  the  question^  inasmuch  as  negativing  the  defend- 
ant's right  would  go  to  enlarge  the  witness's  right.    Trespass  for 
entering  plaintiff's  close  with  cows  and  sheep,  and  destroying  his 
grass  (9).    As  to  sheep,  plea  not  guilty,  and  issue  thereon.    As  to 
cows,  defendant  justified,  and  prescribed  for  common,  for  all  cattle 
(except  sheep)  levant  and  couchant  on  defendant's  messuage,  and 
one  acre  of  land ;  the  issue  was  on  the  levancy  and  couchancy. 
The  evidence  on  the  first  issue  was,  that  defendant's  sheep  were 
seen  at  several  times  depasturing  in  locm  in  guoy  and  that  at  such 
time  the  defendant's  shepherd  was  with  tnem.      Mr.  Gatward, 
(recorder  of  Cambridge,)  for  the  defendant,  insisted,  that  as  it  did 
not  appear  that  defendant  had  knowledge  or  consented,  that  his 
sheep  should  feed  there,  and  had  a  servant  to  take  care  of  them, 
the  shepherd,  and  not  the  defendant,  was  the  trespass^,  and  that 
the  action  could  not  be  maintained  against  the  master  («;).     Per 
Lord  Raymond^  C.  J.    ^^  The  action  nes  against  the  master ;  his 
sheep  did  the  trespass ;  he  has  his  remedy  against  the  servant.^ 
As  to  the  second  issue,  the  evidence  was,  that  defendant  was  seised 
of  a  copyhold  messuage,  and  one  acre  of  pasture  land ;  that  he 
foddered  ei^t  or  nine  cows  in  the  yard  of  the  said  messuage  with 

(ft)  AoTMy  T.  CoWiom^  Norfolk  Sam.  (v)  Rogen  t.  Betuteadt  Cambr.  Sun. 

Am.  1727,  MSS.  Seijt.  Leeds.    See  alM  Asi.  1727,  cor.  Lord  Raymond,  C.  J., 

the  opinion  of  Butter,  J.,  in  Walton  t.  MSS.  Serjt.  Leedi.     See  tiie  comment  of 

Shelley,  1  T.  R.  302.  Bayley,  J.,  deliTcring  the  opinion  of  the 

(«)  Kemnett  t.  Fmter,  Winton  Summer  ooort  in  Ckeotman  1,  Hardk&m,  1  B.  & 

AtdMt,  1822,  Bwrrough,  J. ;  andS.  P.,  A.  711,  2. 
per  Lawremce,  J.,  on  tiie  Ojcford  Circuit  (w)  2  R.  A. 

•boat  ten  yews  before,  ut  eyo  audivi. 
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hay  brought  from  another  farm  about  two  miles  off.  Lord  JFZoy- 
mondf  C.  J.  ^^  These  cows  cannot  be  levant  and  couchant  upon  the 
one  acre ;  for  I  am  dear  that  levancy  and  couchancy  is  a  stint  of 
common  in  contradistinction  to  common  sans  nombrcy  and  signifies 
only  so  many  as  the  messuage  or  farm  will  by  its  produce  maintain; 
ana  it  was  so  resolved  in  the  case  of  the  town  of  Derby  (x),  I  know 
there  are  cases  which  say,  that  foddering  in  a  yard  makes  a  levancy 
and  couchancy,  but  then  the  meaning  is,  foddering  with  stubble,  &c. 

E reduced  from  the  messuage  or  land  itself,  to  which  the  yard 
elongs ;  for  example,  if  an  acre  of  land  will  produce  only  so  much 
hay,  &c.  as  will  maintain  but  one  cow,  the  occupier  shall  not  put 
two  on  the  common,  because  he  fodders  them  in  the  yard  with  the 
produce  of  other  land ;  for,  by  the  same  rule,  he  nught  put  1000 
of  his  own,  or  of  other  persons,  and  deprive  the  other  commoners 
of  the  ben^t  of  common." 

Trespass  for  impounding  plaintiff's  colt  and  three  fillies  (y). 
Defendant  set  out  his  right  to  a  messuage,  with  the  appurtenants, 
to  which  the  defendant  had  a  right  of  common  belonging  in  the  loc. 
inqtiOy  and  that  defendant  took  the  cattle  damage  feasant.  Plain* 
tiff  replies,  that  he  is  possessed  of  a  copyhold  messuage  in  Drayton, 
and  prescribes  for  a  right  of  common  in  the  loc.  in  quo^  for  all  com* 
monable  cattle,  levant  and  couchant  on  the  said  messu^e,  at  all 
times  of  the  year.  Defendant  protestando^  that  plaintiff  luus  not 
such  right,  traverses  the  levancy  and  couchancy  of  the  beasts  taken, 
and  issue  thereon.  Per  Zee,  C.  J.  ^*  The  protestando  is  not  part 
of  the  issue,  and  need  not  be  proved."  It  appearing  by  the  evi- 
dence, that  the  messuage  was  only  a  yard  where  the  horses  were 
foddered,  and  one  acre  of  orchard,  with  the  produce  of  which  the 
plaintiff  could  not  maintain  the  colt  and  three  fiUies,  and  for  that 
reason  he  foddered  them  with  hay  and  straw  from  other  land  hired 
by  him;  per  Zee,  C.J.  These  oeasts  cannot  be  levant  and  cou* 
chant  on  this  yard,  though  they  are  foddered  there,  unless  they  can 
be  foddered  vrith  the  produce  of  the  messuage ;  and  so  it  was  de- 
termined by  Lord  Raymond^  in  Rogers  v.  Benstead,  at  Cambrid^, 
1727,  after  much  consideration,  that  levancy  and  couchancy  signify 
what  the  produce  of  the  estate  will  bear,  and  is  a  stint  of  common 
with  respect  to  other  commoners ;  and  I  know  no  difference  as  to 
this,  whether  the  common  is  for  the  whole  year,  or  for  half  a  year 

only."    Lord  Raymond  in  the  above  case,  cited  1  Ventr. . 

The  foddering  cattle  in  a  yard  is  said  to  be  evidence  of  levancy  and 
couchancy,  Salk.  169 :  but  it  must  be  foddering  vrith  the  produce 
of  the  ground  belonging  to  the  messuage.  Plaintiff  nonsuited.  N. 
There  may  be  common  appurtenant  to  a  messuage  with  appurte* 
nants:  but  not  to  a  messuage  only. 

**  The  rule  now  is,  that  such  cattle  only  are  to  be  holden  levant 

{»)  MeUfnr  t.  ^mImms,  I  Sauad.  343,  (y)  F^eher  ▼.  Seaia,  Norfolk  Soain. 

1  Mod.  7.  Ass.  1738,  MSS.  Seijt.  Leeds. 
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and  couchant  upon  the  incloeed  land,  as  that  hind  will  keep  during 
the  winter.  It  has  been  argued,  that  the  rule  includes  such  as  the 
land  will  keep  during  the  whole  or  any  part  of  the  year;  but  that 
is  not  so :  The  real  question  is,  has  tnis  defendant  turned  more 
cattle  on  the  common  than  the  winter  eatage  of  his  ancient  tene- 
ment, together  with  the  hay  and  produce  obtained  from  it  during 
the  summer,  is  capable  of  maintaining  (a).'' 

By  R.  G.  H.  T.  4  Will.  IV.,  where,  in  an  action  of  trespass, 
qtiare  clausum  freait^  the  defendant  pleads  a  right  of  common  of 
pasture  for  divers  kinds  of  cattle,  ex.  gr.  horses,  sheep,  oxen,  and 
cows,  and  issue  is  taken  thereon,  if  a  right  of  common  for  some 
particular  kind  of  commonable  cattle  only  be  found  by  the  jury,  a 
verdict  shall  pass  for  the  defendant  in  respect  of  such  of  the  tres- 
passes proved  as  shall  be  justified  bv  the  right  of  common  so  found; 
and  for  the  plaintifiF,  in  respect  of  the  trespasses  which  shall  not  be 
so  justified.    And  in  all  actions  in  which  such  right  of  common  as 
aforesaid,  or  other  similar  right,  is  so  pleaded,  that  the  allegations 
as  to  the  extent  of  the  rieht  are  capable  of  being  construed  distri- 
butively,  they  shall  be  taken  distributively.     And  by  stat.  2  &  3 
Will.  IV.  c.  71,  s.  5,  in  all  actions  upon  the  case,  and  other  plead- 
ings, wherein  the  party  claiming  may  now  allege  his  right  generally, 
wfthout  averring  the  existence  of  such  right  from  time  immemorial, 
such  general  allegation  shall  stiU  be  deemed  sufficient ;  and  if  the 
same  shall  be  denied,  all  and  every  the  matters  mentioned  in  this 
act,  which  shall  be  applicable  to  the  case,  shall  be  admissible  in 
evidence  to  sustain  or  rebut  such  allegation ;  and  in  aU  pleadings  to 
actions  of  trespass,  and  in  all  other  pleadings  wherein,  before  the 
passing  this  act,  [viz.  before  11th  August,  1832,]  it  would  have 
been  necessary  to  all^e  the  right  to  have  existed  from  time  imme- 
morial, it  shall  be  sidficient  to  allege  the  enjoyment  thereof  as  of 
rights  by  the  occupiers  of  the  tenement,  in  respect  whereof  the 
same  is  claimed,  for  and  during  such  of  the  periods  mentioned  in 
this  act  as  may  be  applicable  to  the  case,  ana  without  claiming  in 
the  name  or  right  of  the  owner  of  the  fee,  as  is  now  usually  done ; 
and  if  the  other  party  shall  intend  to  rely  on  any  proviso,  excep- 
tion, incapacity,  disability,  contract,  agreement,  or  other  matter 
hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fact  or  of 
law,  not  inconsistent  with  the  simple  fact  of  enjoyment,  the  same 
shall  be  specially  alleged  and  set  forth  in  answer  to  the  all^^ation  of 
the  party  claimmg,  and  shaU  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation. 

To  a  declaration  (b)  in  trespass,  for  breaking  and  entering  two 
closes  of  the  plaintiff,  the  defendant  pleaded  that  the  said  closes  were, 
from  time  immemorial,  parcels  of  a  waste,  and  that  he,  the  defend- 
ant, had  a  prescriptive  right  of  common  in  the  waste,  and  because 

(fl)  Per  Parkf,  B.,  in  Whitelock  v.  //«/-  (b)  Tapley  v.  Wamwrightt  5  B.  &  Ad. 

cAifWOii,  2  M.  &  Rob.  205.  395. 
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the  closes  were  wrongfully  separated  from  the  residue  of  the  waste, 
he  broke  down  the  gates.  Replication,  that  the  said  closes  were 
not  wrongfully  separated  from  the  residue  of  the  waste,  but  con- 
tinually for  twenty  years  and  more,  and  before  the  first  time,  when, 
&c.  had  been  and  were  separated  and  divided,  and  inclosed  from  the 
residue  of  the  waste,  and  occupied  and  enjoyed  during  that  time  in 
severalty.  The  rejoinder  traversed  this  averment,  and  issue  was 
joined  thereon.  It  was  holden,  that  the  allegation  in  the  replication, 
that  ^Hhe  said  closes  had  been  inclosed  from  the  residue  of  tne  waste, 
and  enjoyed  in  severalty,^  was  divisible,  and  satisfied  by  proof,  that 
any  part  of  the  closes  in  which  the  trespasses  were  committed  had 
been  so  inclosed  for  that  period,  and  that  the  plaintiff  might  there- 
fore recover,  pro  tanto. 

A  plaintiff  in  trespass  was  the  occupier  of  a  farm,  called  T}t 
Adam,  situate  within  a  manor  adjoining  a  mountain,  and  claimed 
to  be  exclusive  owner  of  that  part  of  the  mountain  next  adjoining 
his  farm.  The  question  being,  whether  he  was  exclusive  owner  of 
the  soil,  or  had  a  right  of  conunon  only  over  that  part  of  the 
mountain,  the  defendant,  in  order  to  show  that  the  plaintiff  had 
not  the  right  of  soil,  produced  firom  the  rolls  of  the  manor  an  in- 
strument, purporting  to  be  a  presentment  in  the  year  1759,  wherein 
the  jurors,  after  reciting  that  they  were  sworn  to  view  such  part  of 
the  waste  land  as  lieth  within  the  lordship,  as  was  claimed  by  A.  B. 
to  belong  to  his  tenement  called  Tyv  Adiun,  upon  their  oaths  said, 
that  they  had  considered  the  claim  and  the  evidence,  and  presented 
that  all  the  said  lands  vnthin  the  said  boundaries  were  part  and 
parcel  of  the  common  called  K.,  and  that  neither  the  said  A.  B. 
nor  the  tenants  or  occupiers  of  the  tenement  called  Tyr  Adam,  had 
any  ri^ht  to  the  same,  or  any  greater  right  than  sucn  as  the  other 
freehold  tenants  of  the  lordship  had  for  their  commonable  cattle. 
It  was  holden  (c),  that  this  instrument  was  not  admissible  in  evi- 
dence ;  first,  not  as  a  presentment,  because  the  homage  had  no 
right  to  decide  the  claim  made  by  an  individual  to  the  freehold, 
they  bein^  interested;  nor  as  an  award,  because  there  was  no 
mutual  submission,  either  express  or  implied ;  nor  as  evidence  of 
reputation,  because  it  was  made  post  litem  motam. 

(c)  Riehardi  ▼.  Bweii,  10  B.  &  C.  657. 
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CONSEQUENTIAL  DAMAGES. 

Of  Actions  on  the  Case  for  Conseauemtial  Damages^  and  herein  of 
the  general  Rule  for  dutinguisning  Actions  of  Trespass  vi  et 
samiafrom  Actions  of  Trespass  on  the  Case. 

A  QUESTION  frequently  arises  respectizig  the  form  of  action 
which  should  be  adopted  by  a  person  who  has  sustained  an  injury : 
that  is,  whether  the  proper  remedy  is  by  action  of  trespass  vi  et 
armis^  or  tre&^wss  on  the  case ;  and  as,  in  order  to  avoid  confusion, 
the  judges  have  at  all  times  been  anxious  that  the  boundaries  of 
actions  should  be  preserved  (a),  it  may  be  proper  to  remark,  that 
the  true  distinction,  (and  which  seems  to  be  now  settled)  (&),  is, 
that  if  the  injtary  he  occasioned  by  the  act  of  the  defendant  at  the 
time^  or  the  defendant  he  the  immediate  cause  of  the  injury^  trespass 
vi  et  armis  is  the  proper  remedy  (1)  ;  hut  where  the  injury  is  not 
direct  and  immediate  on  the  act  done^  hut  consequential  only,  there 
the  remedy  is  hy  action  on  the  case  (c). 

The  following  case  will  illustrate  the  rule  here  hud  down : — 

On  the  evening  of  the  fair-day  at  Milbome  Port,  in  Somerset- 
shire (d)^  the  defendant  threw  a  lighted  squib  from  the  street  into 
the  market-house ;  the  squib  fell  upon  the  stall  or  standing  of  B. ; 
C,  in  order  to  protect  himself  and  the  wares  of  B.  from  injury, 
took  up  the  squib,  and  threw  it  across  the  market-house,  when  it 
fell  upon  the  standing  of  D.,  who,  to  save  his  wares,  threw  the 
squib  to  another  part  of  the  markei-house ;  the  squib  struck  the 
plaintiff  in  the  face,  when  the  combustible  matter  bursting  put  out 

[a)  3  Wils.  411 ;  1  Bos.  &  Pcd.  476.  J.,  in  Dayv.  Edwari9, 5  T.  R.  649,  S.  P., 

b)  Leame  ▼.  Bray,  3  East,  593.  and  in  Ogh  ▼.  Btamet^  8  T.  R.  190,  1. 

,c)  Reynolds  y.  Clarke,  Lord  Raym.  (d)  Scott  ▼.  Shepherd,  2  BL  R.  892 ; 

1399  ;  Str.  634,  S,  C.    See  also  Morgan  3  Wils.  403,  8.  C, 

T.  Hughee,  2  T.  R.  231,  and  Kenyon,  C. 


(1)  ''  Looking  into  all  the  cases  from  the  Year  Book  in  the  21  H.  7, 28, 
a.-  down  to  the  latest  decisions  on  the  subject,  I  find  the  principle  to  be, 
that  if  the  injury  be  done  by  the  act  of  the  party  himself  at  the  time,  or 
he  be  the  immediate  cause  of  it,  though  it  happen  accidentally,  or  by 
misfortune,  yet  he  is  answerable  in  trespass." — Per  Orose,  J.,  m  Leame  ▼. 
Bray,  3  East,  600. 
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one  of  his  eyes :  an  action  of  treepaes,  vi  et  armis^  having  been 
faronfflit,  it  was  urged,  on  the  part  of  the  defendant,  that  it  would 
not  Be,  and  that  a  proper  remedy  was  an  action  on  the  case ;  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  as  to  the  form  of  action  (2).  NareSj  J.,  was  of  opinion  that 
trespass  vi  et  armis  was  the  proper  form  of  action,  the  act  being 
ille^,  at  common  law,  from  the  probable  consequence  of  injury 
resulting  from  it,  and  by  stat.  9  8c  10  Will,  III.  o.  7,  as  a  nuisance. 
BlaehtUme^  J.,  was  of  a  different  opinion,  conceiving  that  the  law- 
fulness or  unlawfulness  of  the  origmal  act  was  not  the  true  crite- 
rion (8) ;  that  the  settled  distinction  was,  that  where  the  injury 
was  immediate,  treq>a8S  vi  et  armis  would  lie ;  where  consequential 
only,  it  must  be  an  action  on  the  case.  In  the  present  case,  the 
ori^^inal  act  was  as  against  B.  a  trespass,  not  as  against  C.  or  the 
plamtiff.  The  tortious  act  was  complete  when  the  squib  lay  at  rest 
upon  B.'s  stall ;  B.  or  any  by-stander  had  a  right  to  protect  him- 
self by  removing  the  squib,  but  should  have  taken  care  to  do  it  in 
such  a  manner  as  not  to  endamage  others.  He  added,  that  this  was 
not  like  the  case  of  diverting  the  course  of  an  enraged  ox,  or  of  a 
stone  thrown,  or  an  arrow  ghncing  against  a  tree,  l^cause  in  those 
oases  the  original  motion,  the  vis  impressa^  was  continued,  though 
diverted ;  but  here  the  instrument  of  mischief  was  at  rest,  untila 
new  impetus  and  a  new  direction  was  given  to  it,  not  once  only,  but 
by  two  rational  agents  successively;  that,  in  strictness  of  law, 
treiE^Miss  vi  et  armis  would  lie  against  D.  the  immediate  actor ;  for 
inevitable  necessity  only  would  excuse  a  treq>a8S,  and  D.  had  ex- 
ceeded ihe  bounds  of  self-defence,  and  had  not  used  sufficient  cir- 


(2)  I  have  stated  this  case  very  fuUvy  on  account  of  the  important 
doctrine  contained  in  the  arguments  of  tne  judges,  more  especially  in  that 
of  BlackstonSy  J.,  which  is  frequently  cited  on  this  sabject.  With  re- 
spect to  the  decision  of  the  court  in  Scott  v.  Shepherd,  it  is  to  be  observed, 
tnat  Lord  EUenborough,  C.  J.,  (in  Leame  v.  Bratf^  3  East's  R.  596,) 
said,  that  it  went  to  the  limit  of  the  law. 

(3)  So  Lawrence,  J.  **  In  actions  of  trespass  the  distinction  has  not 
turned  either  on  the  lawfulness  of  the  act,  whence  the  injury  happened, 
or  the  design  of  the  party  doing  it  to  commit  an  injury ;  but,  as  men- 
tioned by  Blackstone,  J.,  in  the  case  of  Scott  v.  Shepherd,  on  the 
difference  between  injuries  direct  and  immediate,  or  mediate  and  conse- 
quential :  in  the  one  instance,  the  remedy  is  by  trespass — ^in  the  other, 
case,"  3  East,  601.  "  If  one  turning  round  suddenly,  were  to  knock 
another  down,  whom  he  did  not  see,  without  intending  it,  no  doubt  the 
action  must  be  trespass.*'  Per  Lawrence,  J.,  3  East,  597.  **  Where  a 
man  shoots  an  arrow  at  a  mark,  and  wounds  another,  although  it  be 
against  his  will,  he  shall  be  called  a  trespasser."  Per  Read,  C,  J.  of 
the  Common  Pleas,  21  H.  7.  28,  a. 
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cumspection  in  the  act  of  removing  the  danger  from  himself; 
throwing  a  squib  across  the  market-house,  instead  of  brushing  it 
down  or  throwing  it  out  of  the  open  sides  into  the  street,  was  an 
unnecessary  and  an  incautious  act.  Gauldj  J.,  was  of  opinion  that 
trespass  vi  et  armis  was  maintainable ;  that  the  defendant  might  be 
considered  in  the  same  light  as  if  he  had  thrown  the  squib  in  tiie 

Slaintiff's  face.  The  terror  impressed  on  C.  and  D.  excited  self- 
efence,  and  deprived  them  of  the  power  of  reflection ;  what  they 
did  was  therefore  the  inevitable  consequence  of  the  defendant's  un- 
lawful act ;  they  acted  from  necessitv,  and  the  defendant  imposed 
that  necessity  on  them :  De  Grey^  Cf.  J.,  was  of  the  same  opmion, 
agreeing  with  Blachstone^  J.,  as  to  the  principles  he  had  laid  down, 
but  differing  from  him  in  the  application  of  tnose  principles  to  the 
present  case.  The  question  was,  whether  the  injury  was  received 
by  the  pluntiff  by  force  from  the  defendant,  or  whetiber  the  injury 
resultea  from  a  new  force  of  another.  He  considered  all  that  waa 
done,  subsequently  to  the  original  throwing,  as  a  continuation  of 
the  first  force,  and  the  first  act,  which  would  continue  until  the 
squib  was  spent  bv  bursting.  Any  innocent  person  was  justi- 
fiable in  removii^  the  danger  from  himself  to  another ;  the  bhune 
lighted  on  the  mrst  thrower;  the  new  direction  and  new  force 
flowed  out  of  the  first  force,  and  was  not  a  new  trespass ;  C.  and 
D.  were  not  free  agents,  but  acting  under  a  comipulsive  neces- 
sity for  their  own  safety  and  self-preservation.  The  several  acts  of 
throwing  the  squib  must  be  considered  as  one  single  act,  namely, 
the  act  of  the  defendant ;  the  same  as  if  it  had  been  a^cracker 
which  had  bounded  and  rebounded  again  and  again  before  it  struck 
out  the  plaintiff's  eye. 

The  distinction  between  trespass  vi  et  armis  (e),  and  trespass  on 
the  case,  may  be  further  illustrated  by  the  example  usually  put,  of 
a  man^s  throwing  a  log  into  the  conunon  highway ;  if  at  the  time 
of  the  log  being  thrown  it  should  strike  any  person,  such  person 
may  maintain  trespass  vi  et  armis :  but  if^  after  it  is  thrown,  and  is 
lodged  on  the  ground,  any  person  passing  along  the  highway, 
should  receive  any  injury  by  railing  against  or  over  it,  there  the 
remedy  is  by  action  on  the  case. 

The  defendant  driving  his  carriage  on  the  wrong  side  of  a 
road  (/),  (which  was  wide  enough  to  admit  of  two  carriages  to 
pass  conveniently,)  by  accident  drove  agsunst  the  plaintiff's  curricle, 
the  night  being  so  dark  that  the  parties  could  not  see  each  other : 
it  was  holden,  that  the  injury  wnich  the  plaintiff  had  sustained, 
having  been  immediate  from  the  act  of  driving  by  the  defendant, 


(e)  Fortaeuet  J.,  1  Str.  636,  cited  by      Bray,  3  Eittt,  602. 
Kenyout  C.  J.,  in  Voy  ▼.  Sdumrd$,  5  T.  (/)  Leame  ▼.  Bray,  3  East,  593. 

R.  649.    Per  Le  Bkme,  J.,  in  Leame  ▼. 
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the  proper  xe^Mdy  wan  treapcMB,  i^  et  armig  (t).  But,  as  was  truly 
obaenred  1^  L$  JBkmc^  J.,  if  the  defSeodaiit  had  iamplj  placed  hu 
carriage  in  the  road,  lUid  the  pldntiff  had  tun  against  it  in  the 
dark,  the  injurj  wodd  not  faa;7e  been  direet,  but  in  consequence 
only  of  the  defendajiVs  prerioiiB  improper  act ;  and  then  the  proper 
form  of  action  would  hare  been  that  of  an  action  on  the  case* 

The  plaintiff  declared  against  the  defendant,  for  driving  his  cart 
against  the  plaintiff's  horse  with  force  and  violence  (g),  alleging  it 
to  have  been  done,  "  by  and  through  the  mere  negligence,  inat- 
tention, and  want  of  proper  care**  of  the  defendant.  On  demurrer 
to  this  dedaration,  as  not  being  in  trespass,  it  was  holden  that  it 
was  good.  Sir  James  MansfieM^  C.  J.,  observed,  at  the  close  of 
the  decision,  that  it  was  not  to  be  considered  that  the  case  of 
Leame  v.  Bray  was  overturned  by  the  present ;  at  the  same  time 
he  might  saj  thus  much,  that  upon  a  proper  case  it  might  be  fit 
that  the  decision  of  the  conrt  of  King's  Bench,  in  Leame  v.  Bray^ 
flhoold  be  reconsidered.    In  an  action  of  trespass  {h)^  where  the 


(f)  Rofen  V.  iMMoM,  2  Bot.  a  Pid*         (k)  BmgptH  t.  MmKi^omery,  2  Boi.  & 
N.  &.117.  Pal.  N.R.446. 


(4)  The  true  criterion  seems  to  be,  according  to  what  Lord  G.  J.  De 
Grey  says,  in  Scott  v.  Shepherdy  whether  the  plaintiff  received  an  injury 
by  force  from  the  defendant.  ^'  If  the  injurious  act  be  the  immeaiate 
result  of  the  force  originally  applied  by  the  defendant,  and  the  plaintiff  be 
injured  by  it,  it  is  the  subject  of  an  action  of  trespass  vi  et  armis, 
according  to  all  the  cases  both  ancient  and  modem.  It  is  immaterial 
whether  the  injury  be  wilful  or  not."  Per  Lord  Ellenbcroughy  C.  J., 
3  East,  599.  It  was  observed  by  Le  BlanCy  J.,  that  in  '^  actions  for 
running  down  vessels  at  sea,  difficulties  may  occur,  because  the  force 
which  occasions  the  injury  is  not  so  immediate  from  the  act  of  the  person 
Steering. — ^The  immediate  agents  of  the  force  are  the  winds  and  waves, 
and  the  personal  act  of  the  party  rather  consists  in  putting  the  vessel  in 
the  way  to  be  so  acted  upon.  In  Ogle  v.  Barnes  and  another y  8  T.  R. 
188,  where  an  action  on  the  case  was  brought,  and  the  declaration  alleged 
negli^nce  and  unskilftilness  in  the  defenduit's  management  of  a  ship,  by 
reason  whereof  she  ran  foul  of  the  plaintiff's  with  great  force  and  violence : 
on  motion  in  arrest  of  judgment,  after  verdict  for  the  plaintiff,  on  the 
ground  of  the  action  having  been  com,  when  it  ought  to  have  been  tres^ 
pasSy  OrosSy  J.,  said,  that  the  jury  having  found  a  verdict  for  the  plaintiff, 
they  must  contfider  that  the  complaint  set  forth  in  the  declaration  was 
proved ;  and  for  such  an  injury  an  action  on  the  case  was  the  proper  re* 
medy.  Lawrence y  J.,  observed,  that  the  negligent  and  improvident  ma« 
nagement  of  the  defendant's  ship  did  not  imply  that  any  act  was  done  by 
them ;  after  having  been  guilty  of  the  neeligence  which  led  to  the  mischief, 
they  might  have  done  every  thing  in  their  power  to  avoid  the  mischief,  and 
then  the  running  against  the  plaintiff's  vessel  might  have  been  owing  to 
the  wind  and  tide.  See  forther  on  this  point,  Turner  v.  HawkinSy  1  Bos. 
&  PuL  472. 

VOL.  I.  P  P 
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plaintiff  declared  that  the  defendant  with  force  and  arms  drove  a 
veBsel,  whereof  the  said  defendant  was  the  commander,  against  and 
over  a  certain  boat  of  the  plaintiff,  and  smik  her,  damno,  ^e.  contra 
pacem^  ^c. ;  it  appeared,  that  the  defendant  was  master  and  owner 
of  the  vessel  by  which  the  injmy  to  the  plidntiff^s  boat  was  com- 
mitted ;  but  that  he,  though  on  board  at  the  time,  did  not  give  the 
order  which  caused  the  accident,  but  the  pilot  did ;  that  it  was 
nine  o'clock  at  night,  in  the  month  of  September,  when  the  acci- 
dent happened ;  that  the  vessel  would  not  obey  her  rudder ;  and 
that  it  was  owing  to  no  design  or  wilful  act  of  any  person  on 
board.  Sir  «/•  Mansfield^  C.  J.,  left  it  to  the  jury  to  say  whether 
the  accident  was  owing  to  the  mere  force  of  the  wind,  or  to  n^li- 
gence.  The  jury  were  of  opinion  that  the  accident  arose  from 
negligence,  and  gave  a  verdict  for  the  plaintiff.  On  motion  to  set 
aside  this  verdict,  and  enter  a  nonsuit,  on  the  ground  that  the  action 
should  have  been  an  action  on  the  case,  and  not  trespass,  the 
court  were  of  opinion  that  trespass  could  not  be  maintained  against 
the  defendant ;  and  said,  the  case  differed  from  the  preceding  case 
of  Leame  v.  Brayt  because  here  the  defendant,  thoueh  on  ooard 
the  vessel,  did  not  give  the  order  which  occasioned  the  accident, 
but  the  pilot  did ;  whereas  in  Leame  v.  Bray^  the  defendant  was 
driving  the  carriage  which  injured  the  plaintiff's  carriage.  The 
court,  at  the  same  time,  intimated  doubts  as  to  the  authority  of 
Leame  v.  Bray ;  and  Chambre^  J.,  observed,  that  in  cases  of  this 
kind  it  would  be  di£5icult  to  sustain  the  proposition,  that  a  master 
could  be  liable  to  an  action  of  trespass  for  a  negligent  act  done 
by  his  servant  in  the  course  of  his  employment,  for  which  the 
servant  himself  would  also  be  liable  in  that  form  of  action. 

In  a  subsequent  case  of  Covell  v.  Laming,  1  Campb.  497,  which 
was  trespass  for  running  defendant's  ship  against  plaintiff's,  it 
appeared  that,  at  the  time  of  the  accident,  the  defendant  was  on 
board  his  ship,  at  the  helm,  but  that  there  was  a  desire  on  the  part 
of  the  defendant  to  steer  clear  of  the  plaintiff,  and  that  the  acci- 
dent was  to  be  ascribed  to  the  mere  unskilfulness  of  the  defendant. 
It  was  contended,  that  as  the  act  was  not  wilful,  an  action  on  the 
case  was  the  proper  remedy ;  but,  per  Lord  EUenborcugh^  C.  J., 
*'*'  Whether  the  injury  complained  of  arises  directly,  or  follows  cour 
sequentially,  from  the  act  of  the  defendant,  I  consider,  as  the  only 
just  and  intelligible  criterion  of  trespass  and  case;  it  makes  no 
difference,  that  here  the  parties  were  sailing  on  ship-board.  The 
winds  and  the  waves  were  only  instrumental  in  carrying  her  along 
in  the  direction  which  he  communicated.  The  force,  therefore, 
proceeded  from  him,  and  the  injury  which  the  plaintiff  sustained 
was  the  immediate  effect  of  that  force." 

Where  the  master  is  sitting  by  the  side  of  his  servant,  who  is 
driving,  the  act  of  the  servant  is  considered  as  the  act  of  the 
master ;  and  if  the  act  be  immediately  injurious  to  the  plaintiff,  tres- 
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pass  IS  the  proper  remedy  (t).  The  plaintiff,  however,  though  he 
may  sae  in  trespass,  is  not  bound  to  do  so  in  all  cases,  where 
the  injury  done  to  him  results  from  the  immediate  force  of  the 
defendant.  Hence,  where  the  declaration  stated  that  the  defendants 
so  carelessly  manfl|;ed  their  coach  and  horses,  that  the  coach  ran 
affainst  the  plaintiff  and  broke  his  leg;  the  evidence  was,  that  one 
of  the  defendants  was  driving  at  the  time  the  accident  happened, 
and  the  jury  found  that  it  happened  through  his  negligent  driving ;  it 
was  holaen  (j),  that  the  plaintiff  might  maintain  case  against  all  the 
proprietors :  Bayley^  J.,  observing,  ''  It  is  not  necessary  to  say 
that  trespass  could  not,  in  this  case,  have  been  maintained  against 
the  defendant  who  was  driving ;  no  doubt  that  action  lies  where  an 
injury  is  inflicted  by  the  wilml  act  of  the  defendant,  but  it  is  also 
clear  that  case  will  lie  where  the  act  is  negligent  and  not  wilful." 

Where  there  is  a  gratuitous  permission  to  use  a  chattel,  as  the 
possession  constructively  remains  in  the  owner,  he  may  maintain  (A) 
trespass  for  an  immediate  injury  to  it ;  but  if  the  owner  of  a  horse 
lets  him  to  hire  for  a  certain  time,  during  which  he  is  killed  by 
the  owner  of  a  cart  driving  violently  against  him,  the  remedy  of  the 
owner  of  the  horse  against  the  owner  of  the  cart  (Q  is  case,  and 
not  trespass ;  for  this  is  in  the  nature  of  an  injury  to  the  plaintiff*s 
reversion. 

If  the  occupier  of  a  house  (m),  who  has  a  right  to  have  the  rain 
fall  from  the  eaves  of  it  upon  the  land  of  another  person,  fixes  a 
spout,  whereby  the  rain  is  discharged  in  a  body  upon  the  land,  the 
proper  form  of  action,  by  the  owner  of  the  land  against  the  occupier 
of  the  house  for  this  injury,  is  an  action  on  the  case ;  because  the 
flowing  of  the  water,  which  constitutes  the  injury,  is  not  the  imme- 
diate act  of  the  occupier  of  the  house,  but  the  consequence  only  of 
his  act,  viz.  the  fixing  the  spout.  Building  a  roof  with  eaves, 
which  discharge  rain  water  by  a  spout  into  adjoining  premises,  is 
an  injury  for  miich  the  landlord  of  such  premises  may  recover  (n), 
as  reversioner,  while  they  are  under  demise,  if  the  jury  think  there 
is  a  damage  to  the  reversion. 

In  an  action  on  the  case  (o),  for  dig^ng  so  near  the  gable  end  of 
the  house  of  the  plaintiff,  let  to  a  tenant,  that  it  fell ;  Jjord  Ellen- 
borough  held,  that  where,  as  in  the  case  before  the  court,  a  man 
had  built  to  the  extremity  of  his  soil,  and  had  enjoyed  his  building 
above  twenty  years,  upon  analogy  to  the  rule  as  to  lights,  &c.,  he 
had  acquired  a  right  to  a  support,  or  as  it  were  of  leaning  to  his 
neighbour's  soil,  so  that  his  neighbour  could  not  dig  so  near  as  to 

(t)  CktmdUr  t.  Brtrnghifm,  1  Cr.  &  (m)  ReyttoUU  ▼.  Clarke,  Lord  Rajm. 

Mee.  29 ;  3  Tjnr.  220.  1399 ;  Str.  634,  S.  C. 

(j)  Maretom  ▼•  Hardem  and  othert,  (n)    Tucker  t.  Newman,  11  A.  &  E. 

4  B.  &  C.  223.  40  ;  3  P.  &  D.  14. 

(k)  Lotan  ▼.  Croee,  2  Campb.  464.  (o)  StoMell  ▼.  Jollard,  B.  R.  Trio. 

(/)  H0II  ▼.  Piekard,  3  Campb.  187.  43  Geo.  III.  M.  S.  Latorence,  J. 
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remove  the  support ;  but  that  it  was  otherwise  of  a  hoiuse,  tie. 
newly  built.  See  Comyn^s  Dig.  Action  upon  the  Case  for  Nmsaaee 
C,  who  cites  1  Sidf.  167 ;  2  Roll.  Abr.  565,  line  5—''  If  a  man 
build  a  house  and  make  cellars  upon  his  own  soil,  whereby  a  house 
newly  buUt  upon  the  adjoining  mnk  faUs  down,  no  action  lies."  The 
same  point  was  ruled  in  Wyatt  v.  HarrUon^  3  B.  &  Ad.  871,  con- 
sistently with  this  poation  m  RoUe :  '*  It  may  be  trae,  that  if  my 
land  adjoins  another,  and  I  have  not  by  bimdm|;  increased  the 
weight  upon  my  soil,  and  my  neighbour  digs  in  Im  land  so  as  to 
occasion  mine  to  fall  in,  he  may  be  liable  to  an  action.  But  if  I 
have  laid  an  additional  weight  upon  my  land,  it  does  not  follow  that 
he  is  to  be  deprived  of  the  right  of  digging  his  own  ground,  because 
mine  wiU  then  become  incapable  of  supporting  the  artificial  we^^ht 
which  I  have  laid  upon  it."  Per  Lord  Tenterden^  C.  J.,  delivenng 
judgment  of  the  court.  See  further  on  this  subject,  Dodd  v.  Holme^ 
1  Ad.  &  El.  493.  ^  However  insufficient  or  dilapidated  the  neigh- 
bouring house  may  be,  a  party  is  not  justified,  by  any  negligent  act 
on  his  own  premises,  in  accelerating  the  faU.""  If  a  party  builds  a 
house  on  his  own  land,  which  has  previously  been  excavated  for 
mining  purposes,  he  does  not  acquire  a  right  to  the  support  for  the 
house  from  the  adjoining  land  of  another,  at  least  until  twenty  years 
have  elapsed  since  the  house  first  stood  on  excavated  land,  and  was 
in  part  supported  by  the  adjoining  land,  so  that  a  grant  by  the 
owner  of  the  adjoining  land  of  such  right  to  support  may  be  inferred ; 
for  rights  of  this  sort  have  their  origin  in  grant  only  (p).  The 
mere  circumstance  of  juxtaposition  does  not  render  it  necessary  for 
a  person  who  pulls  down  his  wall  to  rive  notice  (q)  of  his  intention 
to  the  owner  of  an  adjoining  wall,  rf or  if  he  be  ignorant  of  the 
existence  of  the  adjoining  wall  (as  where  it  is  underground),  is  he 
bound  to  use  extraordinary  caution  (r)  in  pulling  down  his  own. 

In  an  action  upon  the  case,  the  declaration  stated,  that  the  plain- 
tiff was  master  of  a  ship  («),  which  was  laden  with  com,  ready  to 
sail,  and  that  the  defendant  seized  the  ship  and  detained  her,  per 
quod  querens  impedittu  et  obstrtLctus  fuit  in  viagio.  An  exception 
was  taken  to  the  action,  on  the  ground  that  it  should  have  been 
trespass  vi  etarmis;  and  4  Edw.  III.  24,  13  H.  VII.  26,  and  Palm. 
47,  were  cited :  Holt^  C.  J.,  observed,  that,  in  the  cases  cited,  the 
plaintiff  had  a  property  in  the  thing  taken ;  but  here  the  ship  was 
not  the  master^s,  but  the  owners'.  The  master  declared  only  as  a 
particular  officer,  and  could  recover  for  his  particular  loss.  He  ad- 
mitted, however,  that  the  master  might  have  brought  trespass,  and 
declared  upon  his  possession,  which  was  sufficient  to  maintain  that 
action.     So  where  the  plaintiff  declared  (t)^  that  he  exercised  the 

0>)  Partridge  ▼.  Seett,  3  M.  &  W.  220,  (t)  PitU  ▼.  Gainee,  Sftlk.  10 ;  Ld.  Raym. 

reoogaizing  Wyatt  t.  Harriitm,  558,  8.  C,  recognised,  u  to  tte  potition 

{q)  Chadwiek  ▼.  lYower,  in  error,  Bxeb.  that  the  master  mighthaTe  maintuned  trea- 

Chr.  6  Biogh.  N.  C.  I ;  8  Sc.  1.  paaa,in  Afoorf  T.Jto&mfoii,  2B.&  Ad.817. 

(r)  n.  (i)  Kettle  ▼.  ffuntf  BuU.  N.  P.  78. 
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trade  of  a  wheeler,  and  was  poflsesaed  of  seveni  took  that  related 
to  the  trade,  viz.  an  axe,  8cc.,  and  beinff  so  poeaefised,  gained  a  live- 
lihoody  bc^  and  by  the  license  of  the  ckfendant  deposited  the  tools 
in  defendant's  house,  who  had  detained  them  two  months  after 
request,  whereby  the  plaintiff  had  lost  the  benefit  of  his  trade. 
Aiter  rerdict,  a  motion  was  made  in  arrest  of  judgment,  on  the 
ffroundy  that  the  plaintiff  ought  to  have  brought  detinue  or  trover ; 
but  the  court  held  the  action  well  brouffht:  for,  if  the  fact  waa 
that  the  plaintiff  had  the  goods  again,  detmue  was  not  proper ;  and 
though  a  detainer  upon  request  was  evidence  of  a  conversion,  yet 
it  was  not  a  conversion ;  and  the  damages  which  he  demands  in  this 
case  bemg  special,  the  action  ought  to  be  special.  So  where  the 
pUntiff  declared  (it),  that  he  was  possessed  of  a  dose  of  land  and 
a  decoy  pond,  to  which  wild  fowl  used  to  resort,  and  the  plaintiff, 
at  his  own  costs,  had  procured  decoy  ducks,  nets,  and  other  engines, 
for  decoying  and  takmg  the  wild  fowl,  and  enjoyed  the  ben^t  in 
taking  them ;  yet  the  defendant,  intending  to  injure  plaintiff  in  his 
decoy,  and  to  drive  away  the  wild  fowl,  and  deprive  him  of  his 

!)rofit,  discharged  guns  against  the  decoy  pond,  whereby  the  wild 
owl  were  frighted  away  and  forsook  the  pond.  Upon  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiff,  and  20/.  damages. 
On  motion  in  arrest  of  judgment,  Holty  G.  J.,  observed,  that  the 
action  was  maintainable ;  that  although  it  was  new  in  its  instance, 
yet  it  was  not  new  either  in  the  reason  or  principle  of  it.  For,  Ist, 
the  using  or  taking  a  decoy  was  lawful ;  S^y,  this  employment  of 
kis  ground,  to  that  use,  was  profitable  to  the  plaintifl^  as  was  the 
skill  and  management  of  that  employment.  As  to  the  first,  every 
man  that  hath  a  property  may  em^oy  it  for  his  pleasure  and  profit, 
as  for  alluring  and  procuring  decoy  ducks  to  come  to  his  pond.  To 
learn  the  trade  of  seducing  other  ducks  to  come  there  m  order  to 
be  taken,  is  not  prohibited  either  by  the  law  of  the  land  or  the 
moral  law ;  but  it  is  as  lawful  to  use  art  to  seduce  them,  to  catch 
them,  and  destroy  them  for  the  use  of  mankind,  as  to  kill  and  de- 
stroy wild  fowl  or  tame  cattle.  Then  when  a  man  useth  his  art  or 
his  skill  to  take  them,  to  sell  and  dispose  of  for  his  profit,  this  is  his 
trade ;  and  he  that  hinders  another  in  his  trade  or  livelihood  is 
liable  to  an  action  for  so  hindering  him.  The  G.  J.  added,  that  it  had 
been  objected,  that  the  nature  of  the  wild  fowl  was  not  stated ;  but 
this  was  not  necessary ;  for  the  action  was  not  brought  to  recover 
damage  for  the  loss  of  the  fowl,  but  for  the  disturbance. 

In  a  special  action  on  the  case  (t?),  the  declaration  stated,  that 

Elaintiff's  wife,  unlawfully  and  against  his  consent,  went  away  from 
im,  and  continued  apart  from  him  a  long  time,  and  that,  durine 
her  absence,  a  large  estate,  real  and  personal,  having  been  devised 

(»)  Keaiew.  HiekeriHffiil,  11  Ea8t,574,  P.  79,  S,  C,  cited  in  Carrinfftonr.  TVy- 
n.  from  Holt's  MS. ;  Holt'i  Rep.  14, 17,  for,  11  East.  574,  and  2  Campb.  258,  S.  C. 
19 ;  11  Mod.  74, 130;  3Salk.  9 ;  BuU.  N.  («)  Wmimorew.  6r«m«a»it,WiUes.577. 
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for  her  separate  use,  she  thereupon  was  desirous  of  beinff  recon* 
oiled,  and  of  cohabiting  with  plaintiff,  her  husband ;  but  that  the 
defendant  persuaded  and  enticed  her  to  continue  apart  from  the 
plaintiff,  which  she  accordingly  did  until  her  death;  whereby  the 
plaintiff  lost  the  comfort  and  society  of  his  voife^  and  her  assistance 
in  his  domestic  affair s^  and  t lie  profit  and  advantage  of  her  fortune. 
After  verdict  for  the  plaintiff,  witn  3000/.  damages,  on  motion  in 
arrest  of  judgment,  it  was  objected,  that  there  was  not  any  pre- 
cedent of  any  such  action  as  this.  Litt.  sect.  108,  and  1  Inst.  81,  b, 
were  cited;  but  WiUes^  C.  J.,  siud,  that  the  general  rule  there 
ihentioned  was  not  applicable  to  the  present  case ;  that  it  would 
have  been  so,  if  there  had  never  been  any  special  action  on  the  case 
before ;  that  this  form  of  action  was  introduced  for  this  reason,  that 
the  law  would  never  suffer  an  injury  and  a  damage  without  a  re- 
medy ;  but  there  must  be  new  facts  in  every  special  actiim  on  the 
case  (5). 

(5)  See  Ashby  v.  White^  Lord  Raym.  957 ;  Pasley  v.  Freeman^ 
3  T.  R.  51 ;  and  Chapman  v.  Pickersgilly  2  Wils.  146 ;  which  last  case 
was  an  action  on  the  case  for  falsely  and  maliciously  suing  out  a  commis- 
sion of  bankrupt  against  the  plaintiff:  Pratt,  C.  J.,  (in  answer  to  the 
objection  of  novelty,)  said,  that  this  was  urged  in  Ashby  v.  White,  but 
he  did  not  wish  ever  to  hear  it  again ;  that  this  was  an  action  for  a  tort ; 
torts  were  infinitely  various,  not  limited  or  confined ;  for  there  was  not 
any  thing  in  nature  which  might  not  be  converted  into  an  instrument  of 
mischief;  and  this  of  suing  out  a  commission  of  bankrupt  felsely  and 
maliciously  was  of  the  most  injurious  consequence  in  a  trading  country. 
Dumford's  note.  Wiiles,  58 1 .   See  also  Hargrave*s  Co.  Lit.  8 1 ,  b,  n.  (2). 
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7.  Non  est  factum y  p.  517. 
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I.    Of  the  Action  for  Breach  of  Covenant. 

Covenants  are  of  two  kinds : 

1.  Express. 

2.  Implied,  or  covenants  in  law. 

An  express  covenant  is  an  agreement  entered  into  by  deed  in- 
dented or  deed  poll,  between  two  or  more  persons,  for  the  perform- 
ance of  certain  acts,  or  for  the  forbearance  to  do  certain  acts. 

An  implied  covenant,  or  covenant  in  law,  is  an  agreement  raised 
by  implication  of  law  between  two  or  more  persons  in  a  deed  indented 
or  deed  poll,  firom  certain  teclmical  expresrions  used  therein. 

For  the  violation  of  agreements  of  this  kind  (1)  the  law  has  pro- 
vided a  remedy  by  action  of  covenant,  wherein  the  partj^  iniured 
may  recover  damages  (2)  in  proportion  to  the  loss  sustiunea.  A 
party  bringing  covenant  on  a  deed  poll  must  be  named  therein  (a) ; 
for  where,  upon  oyer  of  the  deed  poll,  it  appeared,  that  the  defend- 
ant promisea  to  do  a  certain  act,  without  saying  that  he  promised 
the  plaintiff,  it  was  holden,  that  an  action  would  not  lie.  Covenant 
will  lie  on  letters  patent,  although  there  is  not  any  counterpart 

(a)  Green  ▼.  Home,  Salk.  197;  Comb.  219,  S,  C, 

(1)  1q  F.  N.  B.  4to  ed.  343,  A,  it  is  said  that  ia  Loadon  a  man  shaU 
have  a  writ  of  covenant  without  a  deed,  for  covenant  broken ;  and  it  is  so 
said  by  Vavasor,  Serjt.  in  22  £dw.  IV.  2,  a,  cited  in  Comyn's  Dig.  London, 
N.  1,  who  refers  to  Priv.  Lon.  149,  in  support  of  the  Bama  position. 

(2)  Where  it  is  necessary  to  enforce  the  perfonoance  of  any  agreement 
in  specie,  as  the  conveyance  of  land,  execution  of  deeds^  &c.,  or  what  is 
termed  a  specific  performance,  application  must  be  made  to  a  court  of 
equity ;  form  the  action  of  covenaat  damages  only  for  the  don-performance 
can  be  recovered. 
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aealed  by  the  Imooc,  who  is  to  be  charged  (&).  If  A.,  for  a  vakiable 
oonaderatioii,  promises,  by  deed,  not  to  do  a  certain  aet,  an  action 
of  oovenant  may  be  maintained,  for  the  breach  of  such  promise ; 
but  an  action  on  the  case  will  not  he*  As  where  A.  recovered  a 
debt  against  B.,  and  B.  paid  the  condemnation  money  to  A.  (e), 
whereupon  A.,  by  deed,  released  all  actions^  exeentions,  &e.  to  B., 
and  in  the  same  deed  promised  to  disdiarge  all  ezBcations  against 
B.  upon  the  same  judgment,  and  afterwards  sued  out  exeeutiiHi 
thereon:  the  court  were  of  opinion,  that  the  promise  being  by 
deed,  B.'s  remedy  was  by  an  action  of  covenant,  and  not  as- 
sumpsit (3). 

An  action  of  covenant  has  been  holden  not  within  the  statute  3 
&  4  WiU.  &  Ma,  c.  14  (cf)»  whieh  makes  the  devisee  chargeable 

(d)  SrH  T.  (hmberkmd,  Cro.  Jao.  S99,  1  R.  A.  517  (A),  pi.  d. 
521,fii%ftaft6d,jftt#,  p.4d2*  (if)  WUmn,  r.  IQwAiiy,  7  Eaft.  IfS. 

(e)  JRnmut  ▼.  dyfatfay,  Qro^  Jao,  &0&8  BottlikBUtateiftrepealAdbyitikt.  UGoo^ 
8.  C.  and  S.  P.,  by  the  name  of  Bmnuh  IV.  and  1  WiU.  IT.  c.  47,  s.  1,  except  aa 


T.  BUdeniey,  said  to  haTe  been  acfjadged,      to  periona  who  died  before  10  jnlj,  lfil30. 


(3)  Althourii  it  is  a  general  rale  that  assumpsit  will  not  lie,  where  there, 
is  a  remedy  of  a  higher  nature*,  jet  there  are  some  eitceptions  to  this  rale; 
as  where  two  persons  entered  into  articles  of  partneruiip  for  a  term  of 
years,  and  the  deed  contained  a  covenant  to  accoent  yeariy,  and  to  adjuiC 
and  make  a  fiaal  setlleBient  at  the  expmtioii  of  the  partnefship;  and 
they  dissolved  the  partnership  beiMre  the  yeaitweie  expired,  aad  acconnted 
together,  and  sirack  a  balance,  which  was  ia  favour  of  dtt  plaintiff,  m- 
duding  several  itea»  not  connected  with  the  partnership^  and  the  deftndsnt 
proraiMd  to  pay  it;  it  was  holden,  that  assumpsit  would  lie  on  such  express 
promise*  And  Bulierf  J.,  observed,  thai  if  no  other  articles  had  been  intro- 
duced into  the  account,  but  those  relating  to  the  partnership,  he  should 
still  have  been  of  opinion,  that  assumpsit  nught  have  been  maintained ;  for 
the  question  then  would  have  been,  whether  a  previous  j;nrtnership  being 
dissolved,  and  an  account  settled,  was  or  was  not,  in  point  of  law,  a  suffi- 
cient consideration  for  a  promise.  He  had  nO  difficulty  in  saying,  that  it 
was.  Foster  v.  Allamon^  2  T.  R.  479.  See  Rackitraw  v.  tmher^ 
Holt's  N.  P.  C.  368,  and  Fromont  v.  Cauplandj  2  Bingh.  170.  A  stronfi;er 
exception,  however,  to  the  general  rule  above  mentioned,  will  be  found  in 
the  case  of  Nutm  v.  Crtng^  oftto,  p.  276.  In  Burnett  v.  XyacA,  8  D. 
&  R.  368;  5  B.  &  C.  589,  (recognized  by  Park  and  OaseUe^  Js.,  in 
Hancock  v.  Caffyn^  8  Bingh.  368,)  it  was  holden,  diat  ctus  (not  covenant) 
lay  by  the  assignor  against  the  assignee  of  a  lease  assi^ed  by  dted  poll 
upon  his  implied  doty  to  perform  the  coveaaat  in  ue  ongjnal  lease, 
although  the  assignor  had,  by  the  assignment,  ported  widi  all  hie  indcresl ; 
aad  aMiough  a$§mmpiit  mipti  lie,  thai  case  was  Ae  better  form  of  actma 
for  the  iqury  sustained  by  the  asstgaor,  ia  cense^ence  of  the  assigDee's 
bleaches  of  covenant. 

*  BuMrodi  T.  Gildum,  Str.  1027 ;  B^er  t.  Harrii,  9  A.  a  E.  592  ( 1  P.  &  D.  3t0. 
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jointly  with  the  heir  for  the  debts  of  his  testator  in  req>ect  of  lands 
devised  to  him :  the  remedy  there  given  is  confined  to  the  action  of 
debt.  But  now  by  stat  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  s.  8,  in 
the  cases  mentioned  in  that  act  (which  see,  posiy  tit.  ^^  Debt,*^  VI.) 
creditors  maf  maintain  debt  or  covenant  against  the  heirs  and 
devisees,  or  devisees  of  such  devisees,  jointly.  And  by  the  4th  sec- 
tion, if  there  is  not  any  heir-at*law,  the  crraitor  may  bring  debt  or 
covenant  against  the  devisee  solely* 


11.  Of  the  Expoeition  of  Covenants. 

Covenants  are  to  be  construed  according  to  the  obvions  inten- 
tion of  the  parties  (e),  as  collected  from  the  whole  context  of  the 
instrument,  ex  antecedentibus  et  conseauentibuSj  and  according  to 
the  reasonable  sense  of  the  words,  if  there  be  any  ambiguity, 
then  such  construction  shall  be  made  as  is  most  strong  against  the 
covenantor  (4) ;  for  he  might  have  expressed  himself  more  dearly(5). 
It  is  immatenal  in  what  part  of  a  aeed  any  particular  covenant  is 
mserted  (f) ;  for,  in  the  construction  of  it,  the  whole  deed  must 
be  taken  mto  consideration,  in  order  to  discover  the  meaning  of  the 
parties ;  as  where,  in  an  indenture  of  a  lease  of  a  colliery  ^),  two 
lessees  covenanted  jointly  and  severally  in  manner  following^  viz. 
&c.,  here  followed  a  number  of  covenants  in  respect  to  working  of 
the  colliery,  wherein  the  lessees  covenanted  jointly  and  severafly ; 
then  followed  a  covenant,  that  the  monies  appearing  to  be  due 
should  be  accounted  for  and  paid  by  the  lessees,  their  executors, 
&c.,  (not  saying,  ^^  and  each  of  them  ) ;  it  was  holden  by  the  court 
(ahsente  Kenyon^  C,  J.),  that  the  ^neral  words,  at  the  beginning  of 
the  covenants  by  the  lessees,  ^'jointly  and  severallv,  &c.  in  the 
manner  following,"  according  to  the  general  rules  of  construction, 

(«)  Flowd.  329,  cited  by  BUtnbwnmgkf  (ff)  DuJte  qf  Norikumberkmd  t.  Ward 

C.  J.,  Iggulden  ▼.  Afoy,  7  Eatt,  241.  Btriiffton,  5  T.  R.  522 ;    Copkmd  y.  La* 

(/)  Per  BuileTf  J.,  5  T.  R.  526.  parte  and  Reynolds,  3  A.  &  E.  517,  S.  P. 


(4)  See  the  opinion  of  Sir  J,  Mansfield^  C.  J.,  in  Flint  v.  Brandon,  1 
Bos,  &  Pal.  N.  K.  78. 

(5)  In  like  manner,  where  the  words  of  the  grant  are  doubtful,  they 
are  to  be  construed  in  iavour  of  the  grantee.  This  general  principle  has 
been  applied  to  the  construction  of  leases ;  hence  it  has  been  holden,  that 
under  a  lease  for  fourteen  or  seven  years,  the  lessee  only  has  the  option  of 
determining  it  at  the  end  of  the  first  seven  years.  Doe  J.  Webb  v..  Dixon, 
9  East,  15,  in  which  the  authority  of  Dann  v.  Spurrier ,  3  Bos.  &  Pul. 
399,  442,  was  recognized. 
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extendi  to  all  the  subBequent  oovenants  on  the  part  of  the  lessees 
throughout  the  deed,  there  not  being  any  thing  in  the  nature  of  the 
subject  to  restrain  those  words  to  the  former  part  of  the  lease.  In 
conformity  to  the  rules  before  laid  down  for  the  construction  of 
covenants,  and  in  support  of  the  apparent  intention  of  the  parties, 
covenants  in  large  ana  general  terms  have  been  frequently  narrowed 
and  confined :  As  where  A.  leased  a  manor  to  B.  for  years,  except^ 
ing  all  woods,  great  trees,  timber  trees,  and  underwood  (A),  &c., 
and  covenanted  with  the  lessee,  that  he  might  take  fire-bote,  guper 
dicta  prtBtnissa  ;  it  was  holden,  that  the  lessee  could  not  take  nre- 
bote  in  a  dose  of  wood,  parcel  of  the  manor,  because,  by  the  excep- 
tion of  the  wood,  the  soil  thereof  was  excepted ;  and  the  words 
super  prcsmiisa  diould  be  intended  of  such  things  only  as  were 
demised.  It  was  admitted,  however,  that,  by  the  covenant,  the 
lessee  was  entitled  to  take  the  wood  upon  the  other  lands,  for 
though  the  wood  was  excepted,  yet  the  land  was  demised. 

The  defendant  sold  the  plaintiff  a  lease  (i)  for  years  of  a  manor, 
and  entered  into  a  bond,  with  a  condition  tnat  he  would  not  do^  nor 
had  done,  any  act  to  disturb  the  plaintiff,  but  that  the  plaintiff 
should  hold  and  enjoy  ¥dthout  the  disturbance  of  the  vendor,  or  any 
other  person  ;  it  was  holden,  that  the  condition  was  confined  to  acts 
done  or  to  be  done  by  the  vendor,  on  the  ground  of  the  latter  words 
being  referable  to  the  former. 

Where  A.  by  indenture  (A),  in  consideration  of  a  certain  sum,  in 
nature  of  a  fine,  and  of  a  yearly  rent,  demised  land  for  twenty-one 
years,  and  covenanted,  at  tiie  end  of  eighteen  years  of  the  term,  or 
before,  on  request  of  the  lessee,  to  grant  a  new  lease  of  the  pre- 
mises ^*  for  the  like  fine,  for  the  like  term  of  twentv-one  years,  at 
the  like  yearly  rent,  with  all  covenants  as  in  that  mdenture  were 
contained  ;^  it  was  holden,  that  this  covenant  was  satisfied  by  a 
tender  of  a  new  lease  for  twenty-one  years,  containing  aU  the 
former  covenants,  except  the  covenant  for  future  renewal. 

'  In  covenant  (O9  the  plaintiff  declared  upon  an  indenture,  whereby 
the  defendant  demisea  to  the  plamtiff,  for  a  term  of  years,  certain 
parts  of  a  messuage  then  lately  parted  off  from  the  part  occupied 
by  the  defendant,  with  certain  easements  belonffin^  to  the  same, 
and  a  portion  of  an  adjoining  yard ;  and  the  defendant  covenanted 
that  he  would  permit  the  lessee  (the  plaintiff,)  to  have  the  use  of 
the  pump  in  the  said  yard  jointly  with  the  defendant,  whilst  the 
same  should  remain  there^  payii^g  half  the  expenses  of  keeping  it 

(h)  Cage  ▼.  Paxlm,  1  Leon.  116,  cited  amt  t.  Hwrt^,  M'Clel.  647,  although  its 

by  Silenbaromgk,  C.  J.,  7  East,  241.  authority  has  been  somewhat  shaken  in 

(0  Broughiom  r.  Qmway,  Moor.  58,  Smith  ▼.  Cbnifi/on,  3  B.  &  Ad.  199. 

cited  by  Lord  BlUnborwgh,  C.  J.,  in  GaU  {h)  Iggulden  ▼.  Mag,  7  East,  237,  af- 

▼.  Reed,  8  East,  89.  To  this  dass  of  cases  firmed  on  error,  in  Exch.  Chr.,  2  Bos.  & 

where  general  coTenants  hate  been  holden  Pol.  N.  R.  449. 

to  be  qualified,  may  be  added  that  of  Mil"  (I)  Rhodes  t.  Bullardf  7  East,  116. 
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in  rqMur*  The  plaintiff  umigoeA  for  bteaeh,  that  during  the  con- 
tinattioe  of  the  lease,  the  defendimt,  wtthotit  reaeonable  cause,  and 
IB  order  to  iDinre  the  pkintiff,  took  away  the  poffip,  alihoush 
I^aintiff  wae  wdliag  to  hsre  paid  half  the  expeasee  of  ke^ng  m 
same  in  repair.  Cm  demtnrrer,  it  was  bolden,  tliait  the  lMr<»i(efa  was 
31  aaeignea ;  for  the  nee  (6)  of  the  pomp  was  not  a  q^ecifio  sabjeet 
of  tlie  demiae ;  and  by  the  introduction  of  the  worded,  ^*  wliilst  the 
same  aheald  remafai  there/'  it  a{q»eared  tibat  the  leaser  meant  to 
reserve  to  himself  the  liberty  of  removing  the  pomp,  from  whatever 
eapfieiotts  or  unreasonable  motive  he  miffbt  do  so ;  and  tiiat  it  was 
not  iaconsisteiit  with  the  stipulation,  tlat  the  lessee  should  pay 
half  the  expenses  of  repair^  whilst  the  pump  remained  on  the 
demised  premises. 

Where  (n)  a  lessee  of  a  house  and  garden  for  a  term  of  years 
covenanted  with  the  lessor  not  to  use  or  exercise,  or  permit  (x 
suffer  to  be  used  or  exercised,  upon  the  demised  premises,  or  any 
sart  thei^of,  any  trade  or  boriness^  he.  witiiout  the  license  of  the 
lessor,  &o.,  and  afterwards  witiiout  the  license  of  the  lessor  aa^^ned 
the  lease  to  a  schoofanaster,  who  carried  oa  hk  busineSB  in  the 
house  and  premises,  it  was  holden,  that  the  assignment  was  a  breach 
ot  this  covenant.  But  where  the  covenant  (o)  was  not  to  exercise 
particular  trades  or  businesses  specified,  ^^  or  any  offensive  trade,"  it 
was  holden,  that  it  was  not  a  trade  to  use  the  bouse  as  a  hmatie 
asylum :  the  word  trade  in  this  covaiant  being  applicable  CMiIy  to  a 
business  conducted  by  baymg  and  seUing.  Where  in  eovenaat  (p) 
for  the  fiirther  yearly  rent  rapulated  for  in  ease  of  converting  pas- 
tttce  into  tillage,  the  defendant  ]|^eadedy  that  the  daintiff  acc^ted 
the  orip^nal  rent,  as  and  for  tne  rent  due,  wiUiout  demanding 
the  additi<»ial  rent;  it  was  hoLden,  that  the  ri^ht  of  the  plaintiff  to 
recover  a  sum  id  money  as  stipulated  damagies  and  as  additioml 
rent,  was  not  waived  by  receiving  the  sum  due  for  the  or^pnal 
rent ;  alitor,  if  it  were  a  forfeiture* 

Coveaani  lies  (q)  for  rent  reserved  by  indenture^  attd  accruing 
befove  a  re-entry  for  a  ferfeitdre,  notwithstanding  the  lessor  has  re- 
entwed,  and  under  such  re-entry  is  to  have  theprennses  again,  '^  a» 
if  the  indenture  had  never  been  made ;"  or  in  other  words,  reentry 
for  breach  of  covenant  is  no  bar  to  eoveoant  for  rent  accrued  beforat 
the  re^^itry. 

(ir)  Dmrd.  BUky.  K»a»H§,  1 M.  IbS.  95.  1  Cr.  &  M.  m.    See  A»it9f  ▼.  WMtm, 

(o)  Do€  d.  WethereU  7.  Bird,  2  Ad.  2  Bob.  &  Pol.  350. 

&  EU.  161.  {q)  HarUhome  t.  Wation,  4  Bingh.  N. 

(p)  HailM  V.  RieMmota^  S  Tyr.  S30 ;  C.  178. 


(B)  The  demise  of  the  use  of  a  things  is  the  demise  of  the  thing  itself. 
Ponkfret  v.  Ricrofty  1  Saund,  321. 
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III.  Of  the  different  Kinds  afCovenamU: 

1 .  ExpreUf  and  herein  of  Expren  Co^encunH  running  wiXh  the 

Landf  p*  445. 

2.  Implied f  p.  453. 

3.  Joint  and  Several,  p.  455. 

4.  Void  or  Illegal,  p.  459. 


1.  Of  Express  Covenants^  and  herein  of  Express  Covenants  running 

with  the  Land* 

Thbrb  is  not  any  precise  form  of  words  neeesssiy  to  oonatitiite 
an  eKpjress  eovenaot  (r)  ;  anj  fonix  <^  words  or  mode  of  rapreasion 
in  a  deed,  which  deariy  evinces  an  agreeoiient,  will  amoiiiit  to  a 
ooY^umt,  for  breach  whereof  an  aetion  of  covenant  may  be  main- 
tained. As  if  it  be  agreed  between  A«  and  B.  (i),  by  deed,  that  B. 
shall  pay  to  A.  a  sum  of  money  for  his  lands  on  a  certain  day ; 
these  words  amount  to  a  covenant  by  A.  to  convey  the  lands  to  a. 
on  that  day.  So  if  lessee  for  years  covenant  to  r^>air  (0^  *^pro- 
vided  alwiQ^  and  it  is  agreed^  that  the  lessor  shall  find  sreal 
timber;'^  tiiis  w<»rd  agreed  will  make  a  cov^iant  on  the  part  of  the 
lessor  to  find  great  timber.  Secus,  if  the  word  aareed  had  been 
omitted  {u).  So  if  A.  lease  to  B.  on  condition  {x)  that  he  shall 
acquit  the  lessor  of  charges,  ordinary  and  extraordinary,  and  shall 
keep  and  leave  the  houses  at  the  end  of  the  term  in  as  good  a 
pli^t  as  he  found  them ;  if  he  does  not  leave  them  in  good  repair, 
an  action  of  covenant  lies.  So  where  covenant  was  brought  on  a 
writing  sealed  (y),  whereby  the  defendant's  testator  achnawledged 
himseU  to  be  accountable  to  the  plaintiff  for  all  such  monies  as 
should  be  charged  by  plaintiff  on  A.  to  be  paid  to  JB. ;  and  aUeged, 
that  he  the  plaintiff  charged  a  certain  sum  of  mcmey  on  A.  to  be 
paid  to  B.,  and  that  the  defendant's  testator  had  not  paid  it ;  it 
was  objected,  that  covenant  did  not  lie,  and  that  the  proper  form 
of  action  was  an  action  of  account ;  but  it  was  holoen,  that 
covenant  would  lie  in  this  case,  and  on  any  words,  in  a  deed  pur- 

(r)  Hoor,  135.  («)  1  BoL  Abr.  518,  (C.)  pL  S. 

(•)  Pordogt  t.  CoUt  1  Saimd.  319 ;  2  {»)  \  RoL  hJu.  518»  (C.)  pi.  5,  40 

Ley.  274 ;  T.  Rajm.  183,  8.  C. ;  Afa#-  Ed.  3,  5,  b. 

toek  T.  Kimglakt,  10  A.  &  E.  50  ;  2  P.  &  (jr)  Brie*  t.  Carre  and  othere,  B»eeu» 

D.  846,  S.  P.  tOM  ^J.  S,9 1  Ler.  47. 

(0  1  Rol.  Abr.  518,  (C.)  pi.  2. 
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porting  to  be  an  agreement  for  the  payment  of  money.  So  in  a 
case  of  a  lease  for  years  rendering  rent  (2),  it  was  adjudged  by 
the  court,  (absente  Holt^  C.  J.,)  that  the  render  made  a  covenant. 
So  where  covenant  was  brought  against  executrix  of  assignee  of 
lessee  for  years  (a)  by  indenture,  for  rent  arrear  in  the  time  of 
the  executrix,  upon  the  words  yielding  and  paying  ;  it  was  holden, 
that  the  action  would  lie;  and  the  opinion  of  the  court  was, 
that  the  words  ^'  yielding  and  paying,*'  (7)  in  the  indenture, 
made  an  express  covenant,  and  were  not  a  bare  covenant  in 
law.  So  in  covenant  against  the  assignee  of  lessee  for  years, 
upon  an  indenture  (b)  whereby  plaintm  demised  to  the  lessee 
a  house,  excepting  a  room^  with  free  liberty  of  passage^  through 
other  rooms  of  the  house,  unto  the  room  excepted.  Lessee  as- 
signed the  lease;  and  the  assignee  stopped  the  passage,  where- 
upon plaintiff  brought  this  action,  declaring  for  a  breach  of  cove- 
nant. Resolved,  by  the  court,  that  this  exception  amounted  to  a 
reservation,  upon  which  covenant  would  lie ;  and  they  compared  it 
to  the  preceding  case  of  rent  reserved,  where  covenant  will  lie  upon 
the  words  of  reservation,  without  any  express  words  of  covenant. 
But  it  must  be  clear,  that  the  wordis  are  meant  to  operate  as  an 
agreement,  and  not  merely  as  words  of  qualification  or  condition. 
For  where  an  assignee  took  from  a  lessee,  leasehold  premises  by 
indenture^  indorsed  on  the  deed,  '^subject  to  the  payment  of  the 
yearly  rent  and  to  the  performance  of  the  covenants  in  the  lease  C* 
it  was  holden  (c),  that  these  words  did  not  constitute  an  agree- 
ment for  the  payment  of  rent,  &c.  during  the  term,  nor  did  they 
render  him  liable  to  the  lessee  for  rent  which  had  become  due,  and 
the  lessee  had  been  obliged  to  pav  to  the  lessor,  after  the  assignee 
had  assigned  over  the  premises ;  for  the  words  were  words  of  qua- 
lification, and  not  of  contract. 

(z)  Oihi  T.  Hooper,  Caith.  135.  196,  8.  C. 

(a)  Porter  t.  Sweetnam,  Sty.  406,  <e)  Wolveridge  t.  Steward,  in  error, 
431  ;  Hellier  t.  Catbard,  1  Sidf.  266,  Eich.  Chr.,  3  Tyrw.  637,  reveraiDg  judg- 
8.  P.  ment  in  C.  B.  reported  9  Bingh.  60. 

(b)  Buek  T.  Coke,  Garth.  232 ;  Salk. 


(7)  These  words,  '*  yielding  and  paying ^^^  have  sometimes  been  consi- 
dered as  sufficient  to  raise  a  covenant  by  implication  of  law  only.  See  a 
dictum  to  this  effect,  1  Sidf.  447 ;  and  Kenyon^  C.  J.,  so  considered 
them  in  Webb  v.  Russel,  3  T.  R.  402.  The  same  opinion  is  adopted  by 
Serjeant  Williams  in  his  notes  to  the  first  volume  of  Saunders,  p.  241, 
i),  note  5.  But  in  addition  to  the  authorities  in  the  text,  it  may  be 
observed,  that  in  RoUe's  Abridgment,  Covenant,  (C.)  the  title  of  which  is, 
"  What  words  will  make  an  express  covenant?*'  in  pi.  10,  p.  619,  this 
case  is  put  as  an  instance  of  an  express  covenant :  'Mf  a  man  lease  land 
for  years,  reserving  a  rent,  an  action  of  covenant  lies  for  the  non-payment 
of  the  rent ;  for  the  reddendo  of  the  rent  is  an  agreement  for  the  payment 
of  the  rent,  which  will  make  a  covenant.'* 
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Where  the  law  creates  a  duty  or  charee  (cQ,  and  the  party  is 
disabled  from  performing  it,  without  any  default  on  his  part,  and 
has  not  any  remedy  over,  the  law  will  excuse  him ;  but  where  the 
P^Jy  ^y  f^i*  o^^^^  contract,  imposes  on  himself  a  duty  or  chai^  he 
IS  bound  to  make  it  good,  notwithstanding  inevitable  accident ; 
because  he  might  have  provided  a^nst  it  by  his  own  contract  (8). 
A  lease  for  years  was  inade  by  indenture  (e),  of  a  meadow  bounded 
on  one  side  by  a  river ;  and  the  lessee  covenanted  to  sustain  and 
repair  the  banks,  to  prevent  the  water  from  overflowing  the  meadow, 
upon  pain  of  forfeiture  of  a  sum  of  money ;  afterwards,  by  a  sudden 
and  violent  flood,  the  banks  were  destroyed,  and,  by  the  opinion  of 
Fitzherbert  and  Shelley,  Js.,  '^  The  law  is,  that  the  lessee  is  excused 
from  the  penalty y  because  it  is  the  act  of  God,  which  cannot  be 
resisted ;  out  still  he  is  bound  to  make  and  rep^ur  the  thing  in  con- 
venient time,  because  of  his  own  covenant^'  So  where  the  assignee 
of  a  reversion  brought  covenant  aeainst  lessee  of  a  house  for  non- 
payment of  a  year's  rent  (/) ;  defendant  prayed  oyer  of  the  lease, 
which  contained  a  covenant  on  the  part  of  the  defendant  to  repair 
the  house  during  the  term,  except  it  should  be  destroyed  by  fire ; 
and  then  pleaded,  that  before  any  part  of  the  rent  in  question  became 
due,  the  premises  were  destroyed  by  fire,  against  the  will  of  de- 
fendant, and  were  not  rebuilt  by  the  lessor  or  the  plaintifl*;  and  that 
the  defendant  did  not  occupy  the  premises  durins  the  year  for 
which  the  rent  was  claimed.  On  demurrer,  it  was  nolden,  on  the 
authority  of  Paradine  v.  Jane,  Aleyn,  27,  that  the  defendant  was 
bound  by  his  express  covenant  to  pay  the  rent  during  the  term  (g). 

The  doctrine  laid  down  in  the  preceding  case  having  been  alluded 
to  in  aivumenty  in  Cutter  v.  Powell,  6  T.  R.  323,  Lord  Kenyan, 
C.  J.,  said,  ''  that  it  must  be  taken  ¥dth  some  qualification ;  for 
where  an  action  was  brought  for  rent  after  the  house  was  burned 
down,  and  the  tenant  apphed  to  the  Court  of  Chancery  for  an  in- 

(<0  Paradme  t.  Jmte,  Aleyn,  27.  Raym.  1477,  S,  C. 

(e)  Dyer,  33,  a.  (g)  See  Beffour  t.  Wettom,  1  T.  R. 

(/)  Mont  ▼.  Cooper^  Str.  763 ;  2  Lord      310,  S.  P. 

(8)  This  rule,  extracted  from  the  case  of  Paradine  v.  Jane,  has  been 
recognized  in  many  subsequent  cases* ;  and  in  Beale  v.  Thompson,  3  Bos. 
&  Pul.  420,  Chambre,  J,,  speaking  of  this  case,  says,  ''  The  court  took 
a  rational  distinction,  that  where  an  obligation  is  imposed  by  rule  of  law, 
and  there  is  not  any  express  covenant,  the  law  introduces  a  reasonable 
exception,  viz.  that  an  act  of  irresistible  violence  will  excuse  the  party ; 
but  if  a  party  enter  into  an  absolute  contract,  without  any  qualification  or 
exception,  and  receives  from  the  party  with  whom  he  contracts,  the  con- 
sideration for  such  engagement,  he  must  abide  by  the  contract,  and  either 
do  the  act,  or  pay  damages,  his  liability  arising  from  his  own  direct  and 
positive  undertaking." 

*  Atkinmm  ▼.  Riiehie,  10  Etst,  533. 
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juneiioii;  Lord  Ncrtkkigicn  aaid,  *^  that  if  the  tesant  would  giye  up 
his  lease,  he  dboidd  not  be  bound  to  pay  the  lent."  Probuly  the 
case  here  alluded  to  by  Lcurd  Kemyon  was  the  first  of  the  following 


The  plaintifls  were  tenants  to  the  defendants  of  a  house  (A),  &c. 
by  lease,  in  which  there  was  a  covenant  by  the  plainti£b  to  do  all 
repairs,  accident  by  fire  only  excepted :  the  defendants  had  insured 
the  buildings,  which  were  burned  down ;  the  insurers  paid  the  loss : 
the  defenduits  declined  re-building,  and  brought  an  action  of 
covenant  for  the  rent  accrued  due  after  the  accident  had  happened. 
Theplaintiffii  filed  a  biU  in  the  Court  of  Chanceir  for  an  injunction, 
and  obtained  the  common  injunction ;  the  defenoants,  on  coming  in 
of  the  answer,  moved  to  dissolve  the  injunction,  they  having  by 
their  answer  oflfered  to  remit  the  rent,  upon  a  surrender  being  made 
of  the  lease,  which  the  pfauntiflb  declined,  as  the  lease  was  bene- 
ficial. The  plaintiffs  haa  pleaded  at  law  the  truth  of  the  case  in  bar 
of  the  action :  and  on  a  demurrer  to  this  plea,  the  plaintiffs  were 
advised  not  to  argue  the  demurrer,  but  to  apply  to  a  court  of 
eouity.  On  showing  cause  against  dissolving  the  mjunction.  Lord 
Ncrthingtofit  Ch.,  inclined  to  think,  that  the  matter  pleaded  was 
a  good  defence  at  law ;  but  that,  in  all  events,  a  court  of  equity 
ought  to  restrain  this  action,  until  the  house,  &c.  were  rebuilt ;  and 
therefore  continued  the  injunction. 

Bill  brought  for  a  specific  performance  of  a  covenant  (t)  for  quiet 
enjoyment,  contained  in  a  lease  of  certain  houses  demised  by  de- 
fendant to  plaintiff,  and  to  have  500Z.  laid  out  in  rebuilding  the 
houses,  (which  had  been  burned  down  by  accident  since  the  execu- 
tion of  the  lease,)  and  for  an  injunction  to  restrain  defendant  firom 
nroceeding  at  law.  N.  The  500/.  had  been  received  by  the  de- 
rendant  from  the  insurance-oflice  on  account  of  the  insurance  of 
these  houses.  Defendant,  by  his  answer,  offered  to  accept  a  sur- 
render of  the  lease.  Lord  ffcrthingtonj  Ch. — *^  There  is  not  any 
covenant  from  the  landlord  to  rebuild.  A  court  of  equity  can 
decree  a  specific  performance  in  those  cases  only,  where  clear  di- 
rections can  be  given  in  what  manner,  and  when,  the  act  is  to  be 
performed.  It  would  be  most  arbitrary  for  me  to  decree  a  rebuild- 
mg,  in  a  case  where  there  is  not  any  covenant  for  the  rebuilding. 
AU  that  can  be  required  from  a  court  of  equity  is,  in  acase  like  this, 
when  an  action  snail  be  brought  for  rent,  to  order  an  injunction, 
until  the  houses  are  rebuilt,  or  the  lease  delivered  up.  In  the 
present  case,  there  has  not  been  any  action  brought  for  the  rent, 
and  the  defendant  has  offered  to  accept  a  surrender  of  the  lease, 
which  is  all  the  relief  the  plaintiff  is  ^titled  to.**^    There  being  a 

(A)  Cmmdm  tmd  mnotk^r  v.  Mart^H  cmd  (i)  Btmm  ▼.  QKt/tf«r,  in  Cane.  1  JuMt 

maiUr^  In  Cane.  E.  4  Geo.  III.  MSS.  1764,  MSS.  Amb.  619,  8,  C.    Bnt  lat 

2  Rep.  Temp,  Ld.  Chan.  Northington,  Hare  t.  Orovet,  3  Anitr.  687,  and  HolU 

p.  219,  8.  C.  *apj^  ▼.  BUtr,  18  Vet.  115. 
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valuable  wharf  on  the  demised  estate,  the  plaintiff  declined  surren^ 
dering  his  lease ;  the  bill  therefore  was  dismissed  with  costs  (9). 

But  where  there  are  no  special  circumstances,  the  general  rule 
prevails,  that  equity  follows  the  law ;  and  a  court  of  equity  will  not 
restrain  a  party  from  proceeding  at  law  for  rent  arrear  after  the 
premises  are  destroyed  by  fire ;  the  agreement  for  payment  of  the 
rent  being  without  restriction  (A).  In  a  subsequent  case  of  Leeds  v. 
Cheetham  (Q,  it  was  decided,  that  a  tenant  has  no  equity  to  compel 
his  landlord  to  expend  money  received  from  an  insurance  office,  on 
the  demised  premises  being  burnt  down,  in  re-building  the  premises, 
or  to  restrain  the  landlord  from  suins  for  the  rent  until  the  pre- 
mises are  rebuilt.  In  that  case  the  defendant  had  demised  to  the 
plaintiff  a  cotton  factory,  with  the  steam  boiler,  &c.  for  twenty-one 
years,  at  a  rent  of  L  The  plaintiff  covenanted  to  pay  the  rent, 
and  to  repair  and  keep  repaired  the  inside  of  the  cotton  factory,  &c., 
and  the  defendant  covenanted  to  maintain  the  outside  brickwork 
and  all  other  outer  parts  of  the  premises  in  good  and  tenantable 
repair,  &c.  There  was  not  any  exception  in  respect  of  accidents 
by  fire,  either  in  the  covenant  for  payment  of  the  rent,  or  in  the 
covenant  to  repair.  During  the  term,  the  factory  was  destroyed 
by  fire.  After  the  lease  was  granted,  the  defendant  had  insured 
the  factory  and  buildings  for  500/.,  the  steam  engine  for  100/.,  the 
engine  house  for  60/.,  and  the  gearing  for  40/, ;  and  shortly  after 
the  fire  had  received  the  total  of  these  sums,  viz.  700/.  from  the 
insurance  office.  The  bill  prayed  that  it  might  be  declared,  that 
the  defendant  was  bound  to  apply  the  700/.,  and  the  old  materials 
in  reinstating  the  factory,  steam  engine,  &c.,  and  that  the  plaintiff 
was  not  bound  to  pay  the  rent  during  such  time  as  the  factory,  Sec. 
should  continued  unrestored.  Sir  J*.  Leach,  V.  C,  in  delivering 
judgment,  observed,  "  Clearly,  at  law,  the  plaintiff,  having  cove- 

{i)  Hare  v.  Groves,  3  Anstnither,  687,      t.  Baker ,  18  Ves.  115. 
recognbed  and  acted  upon  in  Holtzapffel  (/)  1  Sim.  146. 


(9)  Ejectment  by  tenant  against  landlord  to  recover  the  possession  of 
some  houses  which  had  been  burned  down  during  the  term,  and  had  been 
rebuilt  by  the  landlord.  In  the  lease  there  was  an  express  covenant,  on 
the  part  of  the  tenant,  to  pay  the  rent,  but  he  had  not  paid  any  after  the 
time  of  the  fire.  Lord  Mansfieldy  C.  J.,  said,  the  consequence  of  the 
houses  being  burned  down  was,  that  the  landlord  was  not  obliged  to  rebuild, 
but  the  tenant  was  obliged  to  pay  the  rent  during  the  whole  term.  The 
houses  having  been  burned  down  four  years  before  action  brought,  and 
the  rent  not  having  been  paid  during  that  period,  he  lefl  it  to  the  jury  to 
consider  whether  it  was  not  to  be  presumed  that  the  tenant  had  abandoned 
the  lease  at  the  time  of  the  fire;  and  accordingly  the  jur^r  found  a  verdict 
for  the  defendant  Pindar  v.  Ainsleify  Middlesex  Sittings  after  M.  T. 
1767,  cited  by  Buller,  J.,  1  T.  R.  312. 
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nanted  to  pay  his  rent  during  the  whole  continuance  of  the  lease,  is 
not  entitled  to  any  suspension  of  rent  during  the  time  that  will  be 
occupied  in  rebuilding  and  restoration  of  the  premises :  it  appears 
to  me  that,  in  this  respect,  equity  must  follow  the  law ;  the  plaintiff 
might  have  provided  in  the  lease  for  a  suspension  of  the  rent  in  the 
case  of  accident  by  fire ;  but,  not  having  done  so,  a  court  of  equity 
cannot  supply  that  provision,  which  he  has  omitted  to  make  for 
himself;  and  it  must  be  intended  that  the  purpose  of  the  parties 
was  according  to  the  legal .  effect  of  the  contract.  With  respect 
to  the  equity,  which  the  plaintiff  alleges  to  arise  from  the  defend- 
ant's receipt  of  the  insurance  money,  there  is  no  satisfactory  prin- 
ciple to  support  it.  The  defendant,  having  so  contracted  with  the 
plaintiff  as  to  render  himself  liable  to  rebuild  the  outer  work  of 
the  factory  in  case  of  accident  by  fire,  has  veiy  prudently  protected 
himself  by  insurance  from  the  loss  he  would  otherwise  have  sus- 
tained by  such  an  accident ;  but  upon  what  principle  can  it  be 
that  the  plaintiff's  situation  is  to  be  changed  by  that  precaution  on 
the  part  of  the  defendant,  with  which  the  plaintiff  had  nothing 
whatever  to  do !  The  plaintiff  has  sought  his  protection  in  the  con- 
tract by  the  covenant,  which  he  has  required  from  the  defendant ; 
and  to  those  covenants  he  must  alone  resort.*" 

Of  £Ixpre88  Covenants  running  with  the  Land,  — Covenants  for 
title  are  frequently  termed  real  covenants,  and  pass  by  the  common 
law  to  the  assignees  of  the  land,  who  may  maintain  actions  upon  them 
against  the  vendor  and  his  real  and  personal  representatives  (m). 
And  as  the  covenants  relate  to  the  land,  an  assignee  may  maintain 
an  action  on  them,  although  they  were  entered  into  with  the  origi- 
nal grantee  and  his  heirs  only ;  and  where  the  covenants  run  with 
the  land,  although  they  are  entered  into  with  the  party,  his  exe- 
cutors and  administrators,  yet  they  will  go  to  the  heir  with  the 
land.  The  right  of  action,  even  for  a  breach  in  the  ancestor's  life- 
time, will  descend  to  the  heir,  and  not  to  the  executor,  where  no 
actual  damage  was  sustained  by  the  ancestor  (n).  See  further  as 
to  covenants  for  title,  post,  IV.  1,  p.  462. 

Express  covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years,  for  himself,  his  executors,  administrators,  and  assigns,  are 
binding  on  the  lessee  and  his  personal  representative,  (having  assets,) 
during  the  continuance  of  the  term ;  although  such  covenants  are 
broken,  after  an  assignment  of  the  term  by  the  lessee,  and  after  an  ac^ 
ceptance  of  rent  from  the  assignee  by  the  lessor,  or  grantee  of  the 
reversion ;  and  there  is  not  any  distinction  in  this  respect  between  a 
voluntary  assignment  by  the  lessee  and  a  compulsory  transfer  by  vir- 
tue of  the  bankrupt  laws  (o). — In  covenant  against  lessee  of  a  house 

(m)  Middlemorey,  Goodale,  I  RoU.  Ab.  (o)  Auriol  t.  MilU,  4  T.  R.  94.    Bat 

521,  K.  pi.  6  ;  Cro.  Car.  503,  5.  see  stat.  6  Geo.  IV.  o.  16,  i.  75,poit,  p. 

(n)  See  2  Sugden's  V.  &  P.  458,  10th  473,  and  Copeland  t.   St^kmu,  1  B.  & 

cd.  aad  cases  there  dted.  A.  593,  postj  p.  491. 
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by  indenture  (p),  wherein  the  lessee  had  expresdy  covenanted  for  him- 
self,  his  exeoutorS)  and  assigns,  that  he  would  repair  within  a  month 
after  warning ;  the  breach  aaaigned  was  for  not  repairing  the  house 
within  a  montii  after  warning  given ;  the  defendant  pleaded,  that 
a  long  time  before  that  warning  he  assigned  his  term  to  J.  S^  who 
paid  ms  rent  always  afterwards  to  the  plaintiff,  who  had  accepted  the 
same ;  and  then  averred  the  performance  of  all  the  covenants  until 
the  assignment;  the  phuntiif  demurred,  on  the  ground  that  this 
assignment  did  not  take  from  the  lessor  his  advantage  of  the  express 
covenant;  and,  notwithstanding  his  acceptance  of  rent  by  the 
hands  of  the  assignee,  yet  he  might  charge  the  lessee  or  assignee 
at  his  election ;  and  the  whole  court  bein^  of  that  opinion,  it  was 
(witkoui  argument)  adjudged  for  the  plaintiff.  The  same  point 
was  ruled  in  Ventrice  v.  Ooodeheap^  1  Boll.  Abr.  622,  N.  pi.  1, 
where  the  lessee  had  covenanted  for  himself  and  his  assigns  to 
repair ;  on  the  ground  that  the  lessee  had  expressly  covenanted  for 
himself  and  his  assigns,  and  that  this  personal  covenant  could  not 
be  transferred  by  the  acceptance  of  the  rent.  So  where  the  breach 
was  for  non-payment  of  rent(j)  (11).  In  Mayor  v.  Stewardy  4 
Burr.  2439,  it  was  holden,  that  a  bankrupt  was  bound  by  an  express 
collateral  covenant,  (to  indemnify  plaintiff  acainst  the  covenants  of 
a  lease,)  which  had  been  broken  after  act  of  bankruptcy  committed, 
and  after  defendant  had  obtained  his  certificate. 

From  the  foregoing  cases  it  appears  clearly,  that  express  cove*- 
nants,  which  run  with  the  land,  entered  into  by  leasee  for  years,  for 
himself,  his  executora,  administrators,  and  assigns,  are  binding  on 
the  lessee  during  the  continuance  of  the  term,  luthough  such  cove- 
nants are  broken  after  an  assignment  of  the  term  by  the  lessee, 
and  after  the  acceptance  of  rent  from  the  assignee  by  the  lessor  or 
grantee  of  the  reversion ;  it  remains  only  to  add,  that  such  cove*- 
nants,  under  the  same  circumstances,  are  binding  on  the  personal 
representative  of  the  lessee  hamng  assets.  In  covenant  by  the 
lessor  against  the  executor  of  lessee  for  vears  (r),  bv  indenture,  of 
a  garden  adjoining  to  the  house  of  the  lessor,  in  which  indenture 
lessee  had  covenanted  for  himself,  his  executors,  and  assigns,  that 
he  would  not  erect  any  building  in  the  garden  to  the  prejudice  of 


ii 


\p)  Bamardy»Cfodteall,Cro,Jac,  309,  (r)   Baekeiour  ▼.  Cfa^e,  Bjeeeutor  of 

[g)  Detwrn  t.  Collier,  1  Rol.  Abr.  522,  Gaffe,  Cro.  Car.  188,  and  Sir  W.  Jones, 

(N.)  pi.  1 ;    Crqfte  r,  Taylor,  ibid.  Adj.  223  ;  Arthtar  t.  Vanderplank,  B.  R.  H.  7 

on  dem.  S.  P.  Geo.  II.  MS.  S.  P. 


(11)  The  following  authorities  may  be  referred  to,  as  tending  to  estab- 
lish the  same  point :  Fisher  v.  Ameers,  1  Brownl.  20 ;  Thurshy  v.  Plants 
1  Sidf.  402;  Sidf.  447,  Nota;  Baulton  v.  Cann,  Freem.  337; 
A$hur$tY.  Mingay,  2  Show.  134;  T.  Jones,  144,  S.  C;  Edwards  y. 
Morgan^  3  Lev.  233;  Jodderell  v.  Cowell,  Ca.  Temp.  Hardw.  343; 
AuHol  V.  Mills,  4  T.  R.  94. 
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the  lessor^s  lights ;  it  was  alleged  that  an  asaiffnee  of  defendant's 
testator  had  erected  a  house  in  the  garden  to  Uie  prejudice  of  the 
lessor's  lights.  Defendant  pleaded  an  assignment  of  the  term  to 
J.  S.9  who  had  paid  rent  to  the  lessor,  and  had  been  accepted  by 
him  as  tenant.  On  demurrer,  it  was  contended,  on  the  part  of 
the  defendant,  that  by  the  assignment  and  acceptance  of  rent,  the 
privity  of  contract  was  determined,  more  especially  as  it  was  a 
contract  which  concerned  an  act  to  be  executed  on  the  land,  and 
therefore  running  with  the  land ;  but  the  court  conceived,  that  as 
it  was  an  express  covenant,  that  the  lessee  should  not  build,  it 
should  bind  him  and  his  executors;  and  neither  an  assignment, 
nor  an  acceptance  of  rent,  by  the  hands  of  the  assignee,  could 
deprive  the  lessor  of  the  advantage  of  suing  the  lessee  or  his  exe- 
cutors on  an  express  covenant.    Judgment  for  plaintiff. 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  for  years  (s), 
which  the  lessee  covenanted  to  repair.  On  the  death  of  tne  queen, 
the  reversion  descended  to  King  James,  when  the  lessee  assigned 
his  term,  and  the  assignee  paid  rent  to  the  king,  who  afterwards 
granted  the  reversion  to  the  plaintiff;  the  house  being  out  of  re- 
pair, the  plaintiff  brought  covenant  against  the  executors  of  lessee 
for  a  breach  of  the  covenant  committed  after  an  assignment  of  the 
term  and  reversion,  and  after  plaintiff  had  accepted  rent  from  the 
assignee  of  the  term ;  it  was  holden,  that  the  action  would  lie,  on 
the  ^ound  that  it  was  a  covenant  in  fait,  by  the  express  words, 
runmng  with  the  land ;  and  that  notwithstanding  an  assignment, 
the  covenantor  and  his  executor^  were  always  chargeable,  so  that 
he  could  not,  either  by  the  assignment  of  nis  estate,  or  by  any 
other  act,  discharge  himself  or  his  executors,  (who  were  chai^geable 
by  the  act  of  the  testator,)  havina  assets^  as  long  as  the  reversion 
continued  in  the  lessor ;  and  by  the  express  words  of  stat.  32  Hen* 
VIII.  c.  34,  such  remedy  as  the  lessor  might  have  had  against  the 
lessee  or  his  executors,  the  assignee  shall  have  against  them ;  it 
being  a  covenant  in  fait,  which  runs  with  the  land. 

A  covenant  {£)  made  between  a  lessee  holding  under  letters  pa- 
tent, and  his  under-lessees,  that  he  would  procure  the  original  letters 
patent  to  be  renewed,  and  the  lease  under  which  he  held  to  be 
confirmed  absolutely  for  a  certain  term,  is  a  covenant  which  runs 
with  the  land,  inasmuch  as  it  affects  the  very  existence  and  conti- 
nuance of  the  term  itself. 

See  further  as  to  covenants  running  with  the  land,  and  the  rights 
and  liabilities  of  assignees,  post,  p.  479,  V.  3,  *'  Covenant  by  As- 
signee,^ and  VI.  3,  '*  (Covenant  against  Assignee,^  p.  484. 

(«)  Brett  T.  Cumberland^  Cro.  Jac.  521 ;  ment  of  oonrt,  in  Simpmm  ▼.  Oaiftim^  4 
t  RoUe'f  R.  63,  8,  C.  Bingh.  N.  C.  780 ;  6  So.  469 ;  recognis- 

(/)  Per  Tmdal,  C.  J.,  deliveriog  judg-      ing  Roe  ▼.  Bayley,  12  East,  464. 
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2.  Of  Implied  Covenants. 

In  order  to  constitute  a  covenant,  it  is  not  necessary  that  the 
word  ^'covenant"  should  be  employed (u),  for  there  are  certain 
words  (x)j  which,  though  of  themselves  they  do  not  import  any 
express  covenant,  yet  when  used  in  contracts  by  deed,  will  amount 
to  a  covenant.  As  if  A.,  by  indenture^  ^^ demise  and  grant'*  lands 
to  B.  (t/)  for  years,  and  C.  enters  and  evicts  B.  by  rightful  title,  B. 
may  maintain  an  action  on  the  implied  covenant ;  and  A.  is  estopped 
from  saying  that  B.  was  not  in  by  the  lease.  So  if  a  lessor  demise 
lAnd  for  a  term  of  years  (^r),  and  afterwards  by  the  words  dedi  et 
demisi  demises  the  same  land  to  A.  for  life,  who  enters  and  is  ousted 
by  the  termor  for  years ;  A.  may  maintain  an  action  against  the 
lessor  on  the  implied  covenant,  and  have  satisfaction  in  damages  for 
the  chattel  evicted ;  for  he  continues  seised  of  the  freehold. 

Where  a  lessee  covenanted  that  he  would  at  all  times  and  seasons 
of  burning  lime,  supply  the  lessor  and  his  tenants  with  lime,  at  a 
stipulated  price,  for  the  improvement  of  their  lands  and  repair  of 
their  houses ;  it  was  holden  (a),  that  this  was  an  implied  covenant 
also  that  he  would  bum  lime  at  all  such  seasons,  and  that  it  was  not 
a  good  defence  to  plead  that  there  was  no  lime  burned  on  the  pre- 
mises out  of  which  the  lessor  could  be  supplied.  In  covenant  on  a 
lease  for  years  made  by  the  defendant  by  the  word  dimisi  (&),  it  was 
averred,  that  at  the  time  of  the  lease  made,  the  lessor  was  not 
seised  of  the  land,  but  a  stranger ;  it  was  objected,  that  the  entry 
of  the  lessee  by  force  of  the  lease,  and  ejectment  by  the  stranger, 
or  some  person  claiming  under  him,  were  not  alleged ;  but  the  court 
was  of  opinion,  that  the  action  would  lie ;  for  i£e  breach  of  cove- 
nant was,  that  the  lessor  had  undertaken  to  demise  that  which  he 
could  not,  the  word  dimisi  importing  a  power  of  letting,  as  dedi 
does  a  power  of  giving ;  and  they  added,  that  it  was  not  reasonable 
to  enforce  the  lessee  to  enter  upon  the  land,  and  so  to  conunit  a 
trespass.  And  where  a  lease  for  years  is  made  by  the  words  '^  de- 
mise" (c),  the  assignee  of  the  lessee  Ib  entitled  to  the  same  advan- 
tage as  the  lessee,  and  may  in  case  of  eviction  maintain  an  action 
on  the  implied  covenant. 

(«)  8ieventon*i  cftM,  1  Leon.  324 ;  cited  {x)  48  Edw.  III.  2,  b  ;  1  Rol.  Abr.  519, 

by  Lord  Gifford,  C.  J.  C.  B.,  in  Saiioun  {V). 

▼.  HougfouHf  I  Bingh.  440,  recognised  in  (y)  Style  v.  Hearinff,  Cro.  Jac.  73. 

Sampson  v.  Sasterby,  9  B.  &  C.  505«  in  izS  Pineombe  t.  Rudget  YeW.  139. 

which  the  interest  of  the  lessor  was  an  (a)  Earl  qf  Shrewsbury  v.  Gould,  2  B. 

iindiTided  third,  and  the  demise  only  of  &  A.  487. 

a  third,  and  yet  the  corenant  to  such  les-  {b)  Holder  ▼.  Taylor,  Hob.  12 ;  1  Inst, 

sor  was  raised  by  implication.  This  judg-  301,  b. 

ment  was  affirmed  on  error  in  Ezch.  Chr.  (c)  Spencer* t  case,  5  Co.  17,  a,  4th  Re- 

6  Bingh.  644.  solution. 
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The  implied  covenant  follows  the  nature  of  the  interest  granted ; 
as  where  A.  and  B.  made  a  lease  by  the  word  ^^dimiserunt"  (d) ; 
it  was  holden,  that  the  implied  covenant  was  joint,  viz.  that  A.  and 
B.  had  a  power  to  demise,  and  that  an  action  on  the  gromid  of 
their  not  bemg  seised  at  the  time  of  the  demise  should  be  brought 
against  both,  and  could  not  be  maintained  against  one  only.    The 

fenerality  of  an  implied  covenant  may  be  qualified  and  restrained 
y  an  express  covenant.  As  where  the  lessor  demised  and  granted 
a  house  for  a  term  of  years  (e),  and  covenanted,  that  the  lessee 
should  enjoy  the  house  during  the  term,  without  emction  by  the 
lessor,  or  any  claiming  tinder  nim  ;  it  was  holden,  that  the  express 
covenant  qualified  the  generality  of  the  covenant  raised  bv  implica- 
tion of  law  from  the  words  demise  and  grants  and  restramed  it  by 
the  mutual  consent  of  both  parties,  so  that  it  should  not  extend 
further  than  the  express  covenant  (12).  Sir  E,  Coke,  from  whose 
reports  this  case  has  been  extracted,  subjoins  as  follows :  ^^  And 
there  is  great  reason,  that  the  particuliur  covenant  subsequent 
should  qualify  the  general  force  of  this  word  *  demise ;'  for  if  the 
force  of  this  should  stand,  the  particular  covenant  would  be  in  vain, 
and  these  words  *  demised  and  granted'  are  frequent  in  every  com- 
mon lease ;  and  the  better  construction  of  deeds  is  to  make  one 
part  of  a  deed  expound  another,  and  so  make  all  the  parts  agree, 
and,  as  far  as  it  can  be  dcme,  according  to  the  true  intention  and 
meaning  of  the  parties"  (13).  So  where  a  covenant  on  an  indai- 
ture  (y*),  whereby  the  defendant  granted  a  fee  fann  rent  to  the 

Elaintiff,  which  he  had  purchased  of  the  late  trustees  for  sale  of  the 
ing^s  tenements,  and  covenanted  that  he  was  seized  in  fee,  and  had 
good  right  to  sell ;  the  breach  assigned  was,  that  he  had  not  good 

{d)  Coleman  7.  Skerw^,  CarCh.  97;  447 ;  affirmed  in  Ezch.Chr.  5  Biogh.  N.C. 

Salk.  237,  iS*.  C.  183.  See  also  AfcrHtf  v.  I^Wmm,  4  Taunt. 

(e)  JVb^M'fcase,  4  Co.  80, b., recognized  329. 

and  adopted  per  totam  curiam,  in  LiiM  v.  {f)  Brown  ▼.  Brown^  I  Lev.  57. 
St^kenaon,  4  Bingh.  N.  C.  678  ;  6  Sc. 


(12)  This  case  is  stated  as  it  is  reported  in  Coke;  in  Croke's  report  of 
the  same  case,  Cro.  Eliz.  674,  it  is  said,  that  Popham,  C.  J.,  inclined  to 
this  opinion,  but  that  the  other  justices  did  not  deliver  any  opinion 
thereon,  and  that  judgment  was  given  on  another  point ;  Coke's  report, 
however,  is  adopted  by  Hale  in  Leering  v.  Farrington^  1  Mod.  113,  and 
recognized  by  Vaughan  in  Hayes  v.  Bicherstaff,  Vaughan,  126 ;  and  in 
Line  v.  Stephenson,  4  Bingh.  N.  C.  683,  Park,  J.,  said,  "  Lord  Coke's 
report  must  be  taken  to  be  correct,  as  he  was  then  attorney  general,  and 
Croke  was  not  a  judge  till  twenty-five  years  after." 

(13)  The  doctrine  of  implied  covenants  is  confined  to  real  property. 
Hence  if  goods  be  demised  for  years,  and  the  lessee  be  evicted,  covenant 
does  not  lie ;  for  the  law  does  not  create  a  covenant  for  a  personal  thing. 
Com.  Dig.  Cov.  (A.  4.) 
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rij^ ;  the  defendant  pleaded,  that  it  was  further  agreed,  in  the 
same  indenture,  that  all  the  covenants  in  the  indenture  dhould  not 
extend  further  than  to  acts  done  by  the  vendor  and  his  heirs, 
whereon  the  plaintiff  demurred ;  and  although  this  was  a  remote 
agreement  at  the  end  of  the  deed,  at  a  ereat  distance  from  the 
ower  covenant,  it  was  adjudged,  that  it  had  qualified  the  first  cove- 
nant, and  restrained  it  to  acts  done  by  the  covenantor  only ;  as  in 
Nokes^s  case.  Judgment  for  defend^mt.  See  also  Browning  v. 
Wright,  2  Bos.  &  PuL  13,  and  post,  p.  462. 


8.  Of  joint  and  several  Covenants. 

Where  the  interest  (14)  of  the  covenantees  is  joint,  the  action  of 
covenant  follows  the  nature  of  the  interest,  and  must  be  brought  in 
the  names  of  all  the  covenantees ;  and  this  rule  holds,  even  where 
the  covenant  is  joint  and  several  (15) :  as  where  B.  {g)  by  indenture 
covenanted  with  C.  and  D.  and  to  and  with  E.  and  F.  his  wife,  (who 
afterwards  became  the  wife  of  D.)  and  their  assigns,  and  to  and 
with  each  of  them,  that  he  (B.)  at  the  time  of  sealing  and  deliver^ 
ing  the  indenture  was  lawfully  and  solely  seised  of  a  certain  rectory ; 
an  action  was  brought  by  D.  and  F.  his  wife,  for  a  breach  of  the 
covenant ;  after  verdict  and  judgment  for  the  plaintifib  in  B.  R., 
the  judgment  was  reversed  on  error  in  the  Exchequer  Chamber, 
upon  the  sround  that  notwithstanding  the  words  "  and  to  and  with 
each  of  them,''  the  other  covenantee  should  have  joined  in  the 
action  (16).     But  if  the  interest  of  covenantees  be  several,  they 

Of)  Slmgsby^t case, onerrori'Exch.Chr.      Lane  t.  Drinkwaiitt  1  C.  M.  &  R.  599. 
5  Rep.  18,  b ;  3  Leon.  160,  161,  8.  C. ; 


(14)  Where  the  legal  and  beneficial  interests  are  not  united  in  the  same 
person,  this  term  is  to  be  understood  of  the  legal  interest.  See  Anderson 
V.  Martindale,  post,  p.  457. 

(15)  For  the  wording  of  the  covenant  cannot  make  that  which  was 
before  joint,  several.  So,  on  the  other  hand,  where  the  interest  is  several, 
although  the  covenant  be  joint,  yet  it  shall  be  taken  to  be  several.  Bull. 
N.  P.  157.  "  Where  the  covenant  is  to  several,  for  the  performance  of 
several  duties  to  each,  the  covenant  should  be  moulded  according  to  the 
several  interests  of  the  parties,  and  each  shall  only  recover  for  a  breach  so 
far  as  his  own  interest  extends."  Per  Kenyon^  C.  J.,  in  Anderson  v. 
Martindale,  1  £ast*s  R.  501.  See  also  Servante  v.  James,  10  6.  &  C. 
410,  in  which  it  was  holden,  that  several  covenantees  must  sue  severally  in 
respect  of  their  several  interests,  and  that  they  could  not  maintain  a  joint 
action. 

(16)  When  it  appears  on  the  face  of  the  declaration,  that  each  of  the 
covenantees  is  to  have  a  several  interest  or  estate,  then  the  addition  of  the 
words  *^witk  each  of  them**  will  make  the  covenant  several  in  respect  of 
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may  maintaiii  separate  actions,  although  the  language  of  the  cove^ 
nant  (A)  be  that  of  a  joint  covenant. 

The  defendant  and  one  G.  (i)  covenanted  for  themselves,  and  for 
each  of  them,  with  the  plaintiff  and  one  C,  to  receive  rents  due  to 
the  plaintiff  and  G.  in  Ireland ;  and  also  that  they  and  each  of  them 
would  pay  a  moiety  thereof  to  each  of  them^  the  plaintiff  and  C. ; 
in  covenant  by  plaintiff  against  defendant  alone  for  the  recovery  of 
plaintiff's  moiety,  the  breach  assigned  was,  that  although  defendant 
and  G.  had  received  7000Z.,  neither  the  defendant  nor  G.  had  paid 
a  moiety  to  the  plaintiff:  on  motion,  in  arrest  of  judgment,  it  was 
holden,  1st,  that  the  covenant  being  to  pay  a  moiety  to  each,  the 
interest  was  several,  and  consequently  the  action  was  well  brought 
by  the  plaintiff  alone ;  2ndly,  tnat  the  defendant  had  covenanted 
for  the  acts  of  his  companion,  as  well  as  for  his  own  acts,  and  con- 
sequently that  the  action  was  well  brought  against  the  defendant, 
and  the  breach  well  assigned.  So  where  by  deed  reciting  the  grant 
of  two  distinct  annuities,  to  A.  and  B.,  during  the  life  of  the  grantors, 
and  the  survivor,  it  was  witnessed  that  C.  covenanted  witib  A.  and 
B.  to  pay  the  annuities  of  either  of  them,  when  the  grantors  should 
make  default  in  payment.  A.  died;  it  was  holden  (A),  that  although 
regarding  only  jthe  language  of  the  covenant,  it  would  appear  to  be 
a  joint  covenant ;  yet  the  interest  of  the  covenantees  was  several, 
each  having  a  distinct  interest  in  the  annuity  payable  to  him ;  and 
consequently  that  an  action  was  well  brought  by  the  executor  of 
that  covenantee  whose  annuity  was  in  arrear.  If  a  lease  be  granted 
to  A.  and  B.  (/)  to  conmience  at  a  future  day,  and  A.  and  B.  jointly 
and  severally  covenant  for  the  performance  of  certain  acts,  and  A. 
dies  before  the  day,  the  covenant  being  joint  and  several,  will  be 
binding  on  the  executors  of  A.,  although  the  interesse  termini  sur- 
vive to  B.  Where  the  interest  of  the  covenantees  is  joint  (m),  if 
any  of  them  die,  the  action  must  be  brought  by  the  survivors 
averring  the  deaths  of  their  companions  (17).    As  where  A.,  by  in- 

(h)  Jamety,  Emery  and  Cludde,STaxnit.  254  ;  5  D.  &  Rj.  106. 

245  ;  5  Price,  529.  (/)  Enys  ▼.  Donnithome,  2Barr.  1190. 

(t)  Lilfy  y.  Hodffei,  8  Mod.  166 ;  Str.  (m)  Rolh  v.  Vote,  Yelv.  177  ;  1  BulBtr. 

553,  S.  C.  2bf  6f  8.  C  Judgment  aflSrmed  on  error. 

(k)  Withers  v.  Bireham,  3  B.  &  C. 


their  several  interests ;  as  if  one  by  indenture  demise  Blackacre  to  A.  and 
Whiteacre  to  B.,  and  covenant  with  each  of  them,  that  he  is  lawful  owner 
of  both  the  said  acres ;  then,  in  respect  of  the  several  interests,  the  cove- 
nant by  those  words  is  made  several,  5  Rep.  19,  a. 

(17)  If  one  named  as  covenantee  in  the  deed  did  not  execute,  in  an  action 
brought  by  his  companions,  it  ought  to  be  so  averred.  Vernon  v.  JefferySy 
Str.  1146 ;  7  Mod.  358,  8vo  ed.  ^S.  C,  more  fully  reported.  All  jomt 
covenantees,  who  may  sue,  must  sue ;  and  joint  covenantees  may  sue. 
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denture,  covenanted  with  B.  and  C,  that  he  (A.)  would  enter  into 
a  bond  to  pay  B.  a  sum  of  money  on  a  certain  day :  B.  died ;  B.*8 
administrator  brought  covenant ;  it  was  adjudged,  that  it  did  not 
lie ;  for.)  although  we  money  was  to  be  paid  to  B.,  who  was  dead, 
yet  he  who  survived  and  was  party  to  the  indenture  ought  to  sue  ; 
for  B.  and  the  survivor  make,  as  to  this  purpose,  but  one  person : 
as  if  a  bond  is  made  to  three  to  pay  money  to  one  of  them,  all 
ought  to  join  in  the  suit ;  for  they  are  all  as  one  obligee :  and  if  he 
who  ought  to  have  the  money  dies,  the  survivors  must  sue ;  although 
thev  have  not  any  interest  in  the  sum  contained  in  the  condition : 
so  m  this  case,  the  monev  payable  to  B.,  in  his  lifetime,  being  to 
be  obtained  by  suit  on  this  indenture,  an  action  cannot  be  brought 
thereon,  except  by  those  who  are  parties  during  their  lives,  and 
after  their  death  by  the  executor  or  administrator  of  the  survivor. 
So  where  Rt.  Mackreth  for  himself,  and  the  defendant  as  his 
surety  (n),  jointlv  and  severally  covenanted  with  J.  Anderson,  his 
executors,  administrators,  and  assigns,  and  also  with  E.  Wyatt  and 
her  assigns,  that  he  (Mackreth)  woiud  pay  to  Anderson,  his  executors 
and  administrators,  an  annuity  during  the  life  of  E .  W^tt ;  Anderson 
died  intestate,  and  an  action  was  brought  by  his  administrator  against 
the  defendant  on  the  covenant,  assigning  as  a  breach  the  non-pay* 
ment  of  the  annuity.  On  demurrer^  it  was  holden,  that  the  covenant 
being  both  to  Anderson  and  Wyatt  for  the  same  thing,  although 
the  benefit  were  only  to  Wyatt,  yet  both  had  a  legal  interest  in  the 
performance  of  it ;  and  therefore,  such  interest  being  joint  during 
the  lives  of  both,  on  the  death  of  one,  it  survived  to  the  other. 

The  reversion  of  lands  demised  by  indenture  to  the  defendant  for 
years  (o),  was  conveyed  to  A.  and  B.  and  the  heirs  of  B.,  in  trust 

(n)  Andentm,  Admhuitraior,    See.   ▼.        (o)  Scott  ▼.  OodwiUf  1  Bob.  &  Pal.  67. 
Martmdale,  I  East'i  R.  497. 


although  they  have  not  sealed ;  in  such  case,  therefore,  the  mere  averment 
of  non-execution  is  not  sufficient.  Petrie  v.  Bury,  3  B.  &  C.  353. 
Covenant  lies  on  a  deed  of  composition  with  creditors,  by  one  of  two 
partners,  who  signs  the  deed  in  die  name  of  the  firm,  and  sets  his  seal 
thereto  for  the  payment  of  an  instalment  due  on  a  partnership  debt ;  for  the 
other  partner,  not  being  a  partner  to  the  deed,  cannot  join  in  covenant* 
Metcalfv.  Rycroft^  6  M.  &  S.  75.  If  an  indenture  is  made  between  A« 
and  B.  on  the  one  part,  and  C.  and  D.  on  the  other,  and  there  are 
covenants  on  each  side,  and  A.  alone  seals  on  the  one  part,  and  C.  and  D. 
on  the  other ;  but  it  is  expressed  throughout  the  indenture,  that  A.  and  B. 
covenant  and  are  covenanted  with ;  in  such  a  case  A.  and  B.  may  join  in 
an  action  against  C.  and  D.  for  a  breach  of  one  of  the  covenants.  Clement 
V.  Henley  f  2  Roll.  Abr.  Fails,  (F.)  2,  cited  by  Parke,  J.,  in  Ease  ▼« 
Poulton,  2  B.  &  Ad.  830,  in  which  case  it  was  decided,  that  when  there 
had  not  been  a  total  failure  of  consideration,  a  covenantee,  who  had  not 
executed  the  deed,  might  sue. 
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for  A.  and  his  heirs :  A.  brought  an  action  against  defendant,  on  a 
covenant  to  repair  contained  in  the  lease,  stating  his  title  as  before 
mentioned :  on  demurrer,  it  was  holden,  Ist,  that  A.  and  B.  were 
joint  assignees  of  the  reversion,  the  effect  of  which  was,  that  the 
defendant's  covenants  became,  by  operation  of  law,  contracts  with 
A.  and  B.  jointly,  and  that  all  causes  of  action  to  them  arising  out 
of  those  contracts  must  follow  the  nature  of  the  contracts,  and 
must  accrue  to  A.  and  B.  jointly :  2ndly,  that  on  general  demurrer, 
it  could  not  be  intended  that  B.  the  joint  covenantee  was  dead,  in 
order  to  sustain  the  declaration ;  that  plaintiff  ought  to  have  shown 
what  was  neceasaiT  to  make  out  his  title,  and  lutvine,  by  his  own 
statement,  given  the  le^  estate  to  himself  and  another^  he  ought 
to  have  taken  upon  himself  the  burthen  of  divesting  that  l^gal 
estate  in  the  other,  and  vesting  it  in  himself;  he  sho^d  therefore 
have  averred  that  B.  was  dead.  From  the  preceding  cases  of 
Anderson  v.  Martindale^  and  Scott  v.  Godwin^  it  appears,  that  if 
the  objection  on  the  ground  of  other  covenantees  not  being  joined 
as  pUuntiflfa,  arises  on  the  face  of  the  declaration,  the  defendant  mav 
take  advantage  of  it  by  demurrer,  and  according  to  SUngsbys 
case,  by  writ  of  error  (18).  The  defendant  covenanted  (p),  that 
he  would  not  agree  for  the  takii^  the  farm  of  the  excise  of  beer 
and  ale  for  the  county  of  York,  without  the  consent  of  the  plaintiff 
and  another;  and  the  plaintiff  alone  brought  this  action  of  covenant, 
and  assigned  for  breacn,the  defendant's  agreeing  for  the  said  excise, 
without  his  consent ;  upon  which  the  plaintiff  had  a  verdict,  and 
one  thousand  pounds  damages  given.     The  court  were  of  opinion, 

0»)  WUkhmn  T.  Lh^,  2  Mod.  82. 


(18)  Where  there  are  several  covenaDtees,  and  one  of  them  only  brings 
an  action,  without  averring  in  thetleclaration  that  the  others  are  dead ; 
the  defendant  may  either  take  advantage  of  it  at  the  trial,  as  a  variance 
on  the  plea  of  non  es/ /acf urn,  Seijeant  Williams,  1  Saunders,  154,  n.  (1); 
or  he  may  crave  oyer,  and  demur  generally,  Bull.  N.  P.  158,  and  per  Lee, 
C.  J.,  in  Vernon  v.  Jefferies^  7  Mod.  360,  8vo  ed.  In  Eccleston  v. 
Clipsham,  1  Saund.  153,  the  objection  having  been  taken  in  arrest  of 
judgment,  the  plaintiff  discontinued.  N.  Where  there  are  two  cove- 
nantors, and  one  only  is  sued,  the  defendant  must  take  advantage  of  the 
omission  by  plea  in  abatement.  Per  Lee^  C.  J.,  in  Vernon  v.  Jefferies^ 
7  Mod.  360,  8vo  edit.  See  ante,  n.  17.  But  by  stat  3  &  4  Will.  IV. 
c.  42,  sect.  8,  no  plea  in  abatement  for  the  nonjomder  of  any  person  as 
a  co-defendant  shall  be  allowed  in  any  court  of  common  law,  unless  it 
shall  be  stated  in  such  plea,  that  such  person  is  resident  within  the  juris- 
diction of  the  court,  and  unless  the  place  of  residence  of  such  person  shall 
be  stated  with  convenient  certainty  in  affidavit  verifying  such  plea.  Plain- 
tiff may  reply,  the  discharge  of  such  person  by  bankruptcy  and  certificate, 
or  under  Insolvent  Act.     lb,  sect.  9. 
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that  here  was  no  joint  interest,  but  that  eadi  of  the  eovenantees 
might  maintain  an  action  for  his  particular  damages,  or  otherwise 
one  of  them  might  be  remediless :  for,  suppose  one  of  them  had  given 
his  consent  that  the  defendant  should  farm  this  excise,  and  had 
secretly  received  some  satisfaction  or  recompense  for  so  doing,  is  it 
reasonable  that  the  other  should  lose  his  remedy,  who  never  did 
consent  ?  A.  and  B.  (9),  and  each  of  them  by  indenture,  granted 
an  annuity,  and  B.  covenanted  that  A.  and  B.  would  duly  pay  the 
same ;  to  an  action  for  non-paym«it  against  B.,  he  pleaded  that  A. 
at  the  time  of  the  making  of  the  indenture  was  an  infant,  whereby, 
and  according  to  the  statute,  the  indenture  was  void ;  on  demurrer, 
it  was  holden  that  B.  was  liable. 


4.  Of  Void  and  Illegal  Covenants  (r). 

Alihott^  the  law  («),  from  the  deliberation  and  sol^nnitj)r  which 
accompanies  the  execution  of  a  deed,  presumes  a  consideration,  and 
delivers  the  covenantee  from  the  necessity  of  proving  it,  vet  that 
doctrine  applies  only  where  the  deed  is  good  on  the  face  of  it ;  for 
a  consideration  cannot  be  presumed  to  support  a  deed  which  is  void 
on  the  face  of  it.  Hence,  where  in  covenant  the  plaintiff  declared, 
that  defendant,  beine  single  and  unmarried  (t),  by  deed  promised 
the  plaintiff,  (she  bemg  sole  and  unmarried,)  that  he  would  not 
marry  with  any  other  person  except  herself,  and  if  he  should  marry 
with  any  other,  then  he  agreed  to  pay  plaintiff  a  certain  sum  of 
money  within  a  fixed  time  after  such  marriage ;  the  declaration, 
after  avening  that  defendant  had  married  anoSier  perBon,  aaeigned 
for  breach  the  non-payment  of  the  money :  it  was  adjudged,  after 
motion  in  arrest  of  judgment,  in  B.  R.  4  Burr.  2225,  imd  after- 
wards in  the  Exchequer  Chamber,  on  writ  of  error,  14th  November, 
1769,  (see  notes  of  opinions  and  judgments,  bv  Wilmot^  C.  J.,  p. 
364,)  that  this  covenant  not  to  marry  any  body,  except  a  person 
who  was  not  obliged  to  marry,  being  to  every  purpose  the  same  as 
a  ^nend  restraint,  and  being  unsupported  by  any  consideration,  the 
prmciple  of  public  utility  interposed,  and  forbad  the  sustaining  an 
action  for  the  breach  of  it.  A  covenant  by  a  husband  to  pay  to 
trustees  a  certain  annual  sum  (u),  by  way  of  separate  maintenance 
for  his  wife,  in  case  of  their  future  separation,  with  the  consent  of 
such  trustees  or  their  executors,  is  vahd  in  law.  But  where,  on  the 
face  of  the  deed,  it  iq>peared  that  the  parties  contemplated  present 
cohabitation  and  future  separation,  the  deed  was  holden  {x)  to  be 


(g)  GUlow  ▼.  Lillie,  I  Bingh.  N.  C.  (/)  Loufe  ▼.  Peen,  4  Burr.  2225 ;  Wil- 

695.  mot,  364 ,  8.  C,  cited  ia  GUmm  t.  Dickie, 

(r)  See  farther  on  this  subject,  po$t,  3  M.  &  S.  463. 
VIII.  3,  *'  Pleadings,  Illegal  Purpose.*'  (k)  Rodney  v.  Chambere,  2  East's  R. 

(s)  Lowe  T.  Peen,  4  Burr.  2225 ;  Wil-  283. 
mot,  364,  S,  C.  (x)  Durvtt  t.  THiey,  7  Price,  577.. 
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void.  So  where  a  deed  was  made  between  husband,  wife,  and  a 
trustee,  providing  a  separate  maintenance  for  the  wife,  and  purport- 
ing to  be  made  in  contemplation  of  an  immediate  separation,  but  in 
fact  no  separation  then  took  place,  nor  was  intended  to  take  place 
at  that  time,  it  was  holden  (y)  that  the  deed  was  void.  A  covenant 
made  in  general  (z)  restraint  of  trade  (a)  is  void ;  such  as,  by  the 
lessor  of  a  brewery,  that  he  will  not  during  the  demise  carry  on  the 
business  of  a  brewer  for  the  sale  of  ale  m  S.  or  elsewhere,  or  in 
any  other  manner  be  concerned  in  the  business. 

A  covenant  bv  a  friend  of  a  bankrupt  to  pav  all  his  creditors 
their  full  debts  (6),  in  consideration  that  they  will  not  proceed  any 
further  under  tne  commission,  is  good  in  law.  A  covenant  with  a 
lessor  of  premises  in  a  parish  to  mdemnify  the  parish  a^inst  any 
paupers,  which  the  covenantor  may  cause  to  be  settlea  in  it,  is 
valid  (c). 

Where  the  principal  act  to  be  performed,  as  conveying  an  estate, 
granting  a  lease,  &c.,  is  void,  relative  and  dependent  covenants  are 
void  also ;  as  where  A.,  being  possessed  of  a  term  (d)^  granted  to 
B.  so  much  of  the  term  as  should  be  unexpired  at  the  time  of  his 
death,  and  covenanted  for  B.'s  quiet  enjoyment :  the  lease  being 
void  for  uncertaintv,  the  covenant  was  holden  void  also.  But  where 
a  covenant  is  a  distinct,  separate,  and  independent  covenant,  not 
referring  to  the  estate  intended  to  be  granted,  nor  waiting  upon  it ; 
in  that  case,  although  no  estate  is  granted,  yet  the  covenant  wiU  be 
valid  ri9).  As  where  in  covenant  (e),  the  plaintiff  declared,  that 
defendant,  by  deed,  granted  to  plaintiff  in  fee,  provided  that  if  the 
grantor  paid  so  much  money,  it  should  be  lawful  for  him  to  re-enter, 
and  that  defendant  covenanted  to  pay  the  money  to  plaintiff,  and 
assigned  for  breach  the  non-payment  of  the  money.  After  judg- 
ment by  default  and  writ  of  inquiry  executed,  it  was  objected,  that 
nothing  passed  by  the  deed  for  want  of  inrolment,  which  was  ad- 
mitted ;  and  hence  it  was  inferred,  that  the  covenant  was  void.  But 
Holly  G.  J.,  said,  that  it  was  not  material  whether  any  estate  passed ; 
for  the  covenant  to  pay  the  money  was  a  distinct,  separate,  and 


(y)  Bindley  t.  MarquU  qf  Weitmeath,  ings,  4." 

6  B.  &  C.  200.  (b)  Kaye  ▼.  BoUon,  6  T.  R.  134. 

(x)  Hinde  t.  Gray,  1  Man.  &  Gr.  195 ;  ie)  Walsh  ▼.  I\t8»ell,  6  Bingh.  163. 

1  Sc.  N.  C.  123,  recognizing  Warder.  (<0  Ctg9enkurMtr.Ctgt€iikur9t,T.'Ra.ym. 

Byme,  5  M.  &  W.  548.  27 ;  1  Lev.  45,  S,  C. 

(a)  See  further  on  this  subject,  pctif  (e)  Northcote  ▼.  Underhill,  Salk.  199. 
tit.  '<  Debt,  III.  Debt  on  Bond,  Plead- 


(19)  When  that  which  is  good  and  that  which  is  void  are  put  together 
in  the  same  grant,  the  common  law  makes  such  a  construction,  that  the 
grant  shall  be  good,  for  that  which  is  good ;  and  void,  for  that  which  is 
void.     Per  Huttan^  J.,  Ley's  Rep.  79,  cited  hy  Lawrence^  J.,  8  East,  236, 
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independent  covenant.  So  where  a  rector  granted  an  annuity  out 
of  his  benefice  (/),  which  is  void  by  stat.  13  Eliz.  c.  20,  and  in  the 
same  deed  covenanted  personally  to  pay  the  rent-charge ;  it  was 
holden,  that  although  the  statute  avoided  the  security  of  the  rent* 
charge  upon  the  living,  yet  it  did  not  affect  the  personal  covenant. 
So  tnough  a  bill  of  sale  for  transferring  the  property  in  a  ship,  by 
way  of  mortgage,  may  be  void  (^),  as  such,  for  not  reciting  the  cer- 
tificate of  registry,  as  was  required  by  stat.  26  Geo.  III.  c.  60,  s.  17 ; 
yet  the  mortgagor  may  be  sued  on  a  collateral  covenant,  for  the 
payment  of  the  money  contained  in  the  same  deed. 

In  like  manner,  although  a  covenant  by  the  lessee  for  payment  of 
the  property  tax,  and  for  indemnifying  the  landlord  from  it,  was  void 
by  stat.  46  Geo.  III.  c.  65,  s.  116,  195 ;  yet  that  would  not  avoid 
other  independent  covenants  in  the  lease,  such  as  the  covenant  for 
the  payment  of  the  rent  (A). 

Where  A.  covenants  not  to  do  an  act  (i),  which  it  was  then  lawful 
to  do,  and  a  subsequent  statute  compels  him  to  do  such  act,  this 
statute  extinguishes  the  covenant ;  but  if  A.  covenants  not  to  do 
an  act  then  unlawful,  and  a  subsequent  statute  makes  it  lawful  to 
do  the  act,  the  covenant  is  not  extinguished. 

The  assignee  of  a  void  lease  cannot  maintain  an  action  for  a 
breach  of  any  of  the  covenants  contained  in  the  lease.  Tenant  in 
tail  demised  land  for  ninety-nine  years  (A),  and  covenanted  for  him- 
self and  his  executors  for  the  quiet  enjoyment  of  the  lessee.  The 
tenant  in  tail  died  without  issue.  Soon  after  his  death,  the  lessee 
assigned  to  the  plaintiff,  who  entered,  but  shortly  after  was  ejected 
by  uie  remainder-man,  whereupon  the  plaintiff  brought  an  action 
against  the  executors  of  the  tenant  in  tail  for  a  breach  of  the  cove- 
nant ;  but  it  was  holden,  that  it  would  not  lie :  for  the  lease  being 
void  at  the  time  of  assignment,  no  interest  passed  under  it. 

In  covenant  {t)^  the  plaintiff  declared,  that  by  deed  made  between 
her  as  attorney  for  I.  S.  on  the  one  part,  and  the  defendant  on  the 
other  part,  she  aemised  a  house  to  the  defendant,  and  that  he  cove- 
nantee! (not  saying  with  the  plaintiff,)  to  pay  the  rent  to  I.  S.,  and 
then  assigned  a  breach  in  non-payment  of  rent,  to  the  damage  of 
the  plaintiff  (the  attorney).  On  demurrer,  it  was  objected  that  the 
lease  was  void,  and  that  an  action  could  not  be  maintained  upon  it, 
especially  by  the  plaintiff,  who  was  the  attorney  only,  and  to  whom 
the  rent  was  not  reserved ;  neither  was  there  any  covenant  with  the 
plaintiffs  the  words  being  general,  that  he  covenanted  to  pay  the 
rent  to  I.  S. ;  that  the  power  was  not  pursued  by  a  lease  in  the 
name  of  the  attorney,  for  it  ought  to  have  been  in  the  name  of  the 

(f)  Moujfi  T.  lAoke,  8  T.  R.  411.  Tatint.  105. 

(ii)  Kerrittm  y.  Cole,  8  £ast»  231.  (t)  Dyer,  27,  pi.  278 ;  SiJk.  198. 

(A)  Gatkell  ▼.  King,  11  East,  165,  re-  (k)  Andrew  t.  Pearce,  1  fios.  &  Pol. 

(iogniaed  in  Wigff  ▼.   Shuttlewarth,  13  N.  R.  158. 
But,  87.    See  also  Fuiler  t.  Abbott,  4  (/)  Frontin  ▼.  Small,  Str.  705. 
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principal  (m).  The  court  gave  judgment  for  the  defendant,  obeehr- 
ing  that  in  a  good  lease  the  rent  might  be  reserved  to  a  stranger 
who  was  not  a  party  to  the  deed,  but  not  in  the  present  case  where 
the  deed  was  void ;  that  the  deed  being  void,  so  as  not  to  pass  any 
interest  in  the  land,  it  was  but  just  that  it  should  be  void  as  to  the 
reservation  of  rent,  especially  where  the  covenant  was  not  with  the 
plaintiff,  and  where  the  rent  was  not  reserved  to  her. 


IV.  Of  particular  Express  Covenants. 

1.  Covenants  for  Title,  p,  462. 

2.  Not  to  Assign  without  License,  p.  470. 

3.  To  Repair^  p.  474. 

4.  To  Insure,  prAne. 

1.  Covenants  for  title  are  frequently  termed  real  covenants,  and 
run  with  the  land :  see  ante,  p.  450.  The  covenants  for  title 
usually  entered  into  by  the  vendor,  on  a  conveyance  in  fee,  are  five  in 
number,  viz.  Ist.  That  he  is  sei^  in  fee ;  2nd.  That  he  has  good 
right  to  convey ;  3rd.  For  quiet  enjoyment ;  4th.  For  freeaom 
from  incumbrances ;  5th.  For  further  assurance. 

Where  in  covenant  against  the  executors  of  J.  W.  (n),  the  decla- 
ration stated* that  J.  W.  by  indenture  granted  land,  &c.,  to  the  plain- 
tiff in  fee,  and  warranted  the  land,  &c.  against  himself  and  his  heirs, 
and  covenanted  that  he  was,  notwithstanding  any  act  by  him  done  to 
the  contrary^  lawfully  and  absolutely  seised  m  fee  simple,  and  that  he 
had  a  good  right,  full  power^  and  lawful  and  absolute  authority  to 
convey ;  and  assigned  a  breach,  that  J.  W.  had  not  at  the  time  of 
making  the  said  indenture,  nor  at  any  time  before  or  since,  good  right, 
fiill  power,  and  lawful  and  absolute  authority  to  convey  or  assure  the 
premises  to  the  plaintiff  in  manner  aforesaid.  The  defendants 
prayed  oyer  of  the  indenture,  (by  which  it  appeared  that  J.  W. 
covenanted  for  himself,  his  heirs,  executors,  and  administrators,  to 
make  a  cartway,  and  Uiat  the  plaintiff  should  quietly  enjoy  without 
interruption,  from  himself  or  any  person  claiming  under  him,  and 
lastly,  that  he,  his  heirs,  or  assigns,  and  all  persons  claiming  under 
him,  should  make  further  assurance,)  and  then  demurred ;  (after 
arffumeut,)  it  was  holden,  that  the  words  ^'  that  he  had  a  good 
ri^t,  full  power,  and  lawful  and  absolute  authority  to  convey," 

(m)  9Rep.  76,  b.  6  A.  &  E.  589 ;  1  Nev.  &  P.  633.    See 

(}i)  BrowUng  t.  Wright t  2  Boi.  &  Pal.      alio  Foord  t.  TFt/«oii,  2  Moore,  592  :  8 
13,  recognised  in  Stamuxrd  t.   Forbetf      Taunt.  543. 
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were  either  part  of  the  precedinff  special  covenant  ^'  that  he  was, 
notwithstanding  any  act  by  him  aone  to  the  contrary,  lawfully  and 
absolutely  seised  in  fee ;  "^  or  if  not,  that  they  were  qualified  and 
restrained  by  all  the  other  special  covenants  to  the  acts  of  himself 
and  his  heirs. 

Covenant  for  quiet  enjoyment  during  a  term,  *^  without  the  let, 
suit,  interruption,  &c.  of  J.  M.,  his  executors,  administrators,  or 
assigns,  or  any  of  them,  vr  any  other  person  or  persons  whomsoever, 
havmg  or  claiming  any  estate  or  right  in  the  premises,  and  that 
free  and  clear,  ana  freely  and  clei^E'ly  discharged,  or  otherwise,  by 
J.  M.,  his  heirs,  executors,  or  administrators,  defended,  kept  harm- 
less, and  indemnified  from  all  former  gifts,  grants,  &c.  made  or 
suffered  by  J.  M.  or  by  their  or  either  of  their  acts,  means,  default, 
procurement,  consent,  or  privity,*"  preceded  by  a  covenant  that 
the  lease  was  a  good  lease,  notwithstanding  any  act  of  J.  M.,  and 
followed  by  a  covenant  for  further  assurance  by  J.  M.,  his  execu- 
tors,  admi^istnitors,  and  aU  persons  whomsoever  claiming,  during 
the  residue  of  the  term,  any  estate,  in  tKe  premises  under  him  or 
them ;  it  was  holden  (o);  Park,  J.,  dissentiente,  that  the  covenant 
for  quiet  enjoyment  extended  only  against  the  acts  of  the  cove- 
nantor and  those  claiming  under  him,  and  not  against  the  acts  of 
all  the  world.  But  where  releasors  covenanted  (p)  that,  notwith- 
standing any  act,  &c.  by  them  done  to  the  contrary,  thev  were  seised 
of  the  land  in  fee ;  and  alsoj  that  they,  notwithstanding  any  such 
matter  or  thing  as  aforesaid,  had  good  right  to  grant  the  premises ; 
and  liheiois€y  that  the  releasee  should  quietly  enjoy  the  same  without 
the  lawful  let  or  disturbance  of  the  releasors,  or  their  heirs  or 
assigns,  or  for  or  by  any  other  person  ;  and  that  the  releasee  should 
be  mdemnified  by  the  releasors  and  their  heirs  against  all  other 
titles,  charges,  and  incumbrances,  except  the  chief  rent  payable  to 
the  lord  of  the  fee ;  it  was  holden,  that  the  general  words  of  the 
covenant  for  quiet  enjoyment^  were  not,  in  necessary  construction, 
to  be  restrained  by  the  language  of  the  antecedent  covenants  for 
title  and  right  to  convey;  although  those  antecedent  covenants 
were  certainly  covenants  of  a  limited  kind,  and  provided  only 
against  the  acts  of  the  releasors ;  Lord  EUenborough^  C.  J.  (who 
delivered  the  opinion  of  the  court,)  observing,  ^'  that  the  covenant 
for  titlcy  and  the  covenant /or  right  to  convey,  are  indeed  what  are 
somewhat  improperly  called  synonvmous  covenants ;  they  are,  how- 
ever, connected  covenants,  generally  of  the  same  import  and  effect, 
ud  directed  to  one  and  the  same  object ;  and  the  quahfying  lan- 
guage of  the  one  may  therefore  properly  enough  be  considered  as 


(o)   Nind  Y.   MarikaU,    1    Brod.    &  539 ;  Qainrford  t.  Griffith,  1  Saond.  51 1 

Bingh.  319.  JSTetM  t.  Sttntntcn,  3  Boi.  &  P.  568  ; 

{p)  Ho^li  ▼.  mektttdi,  11  East,  633.  Bf/cAcr  ▼.  Sikm,  8  B.  &  C.  185  ;  Smith 

Sea  also  Bartim  ▼.  FUgferaid,  15  East,  ▼.  Comptimp  3  B.  6^  Ad.  189. 
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virtually  transferred  to  and  included  in  the  other  of  them.  But 
covenant  for  quiet  enjoyment  is  of  a  materially  different  import, 
and  directed  to  a  distinct  object.  The  covenant  for  title  is  an 
assurance  to  the  purchaser,  that  the  grantor  has  the  very  estate  in 
quantity  and  quality  which  he  purports  to  convey,  viz.  in  this  case 
an  indefeasible  estate  in  fee  simple.  The  covenant  for  quiet  enjoy- 
ment is  an  assurance  against  the  consequences  of  a  defective  title, 
and  of  any  disturbances  thereupon.  For  the  purpose  of  this  cove- 
nant, and  the  indemnity  it  affords,  it  is  immaterial  in  what  respects, 
and  by  what  means,  or  by  whose  acts,  the  eviction  of  the  grantee 
or  his  heir  takes  place ;  if  he  be  lawfuUy  evicted,  the  grantor,  by 
such  his  covenant  stipulates  to  indemnify  him  at  all  events.  And 
it  is  perfectly  consistent  with  reason  and  good  sense,  that  a  cau- 
tious grantor  should  stipulate  in  a  more  restrained  and  limited 
manner  for  the  particular  description  of  title  which  he  purports  to 
convey,  than  for  quiet  enjoyment.  The  C.  J.  added,  tiiat  he  did 
not  find  any  case  in  which  it  is  held  that  the  covenant  for  quiet 
enjoyment  is  all  one  with  the  covenant  for  title,  or  ptrcel  of  that 
covenant,  or  in  necessary  construction  to  be  govemea  by  it,  other- 
wise than  as,  according  to  the  general  rules  for  the  construction  of 
deeds,  every  deed  (as  was  said  by  Hobart^  C.  J.,  Winch,  Rep.  93, 
Sir  George  Trenehard  v.  HoskinSy)  is  to  be  construed  according  to 
the  '^  intention  of  the  parties,  and  the  intents  ought  to  be  adjudged 
of  the  several  parts  of  the  deed,  as  a  general  issue  out  of  the  evi- 
dence ;  and  intent  ought  to  be  picked  out  of  every  part,  and  not  out 
of  one  word  only.^  Consistentiy,  therefore,  with  that  case,  and  with 
evenr  other  that  I  am  aware  of,  we  are  warranted  in  giving  effect 
to  the  general  words  of  the  covenant  for  quiet  enjoyment ;  and 
which  are  entitled  to  more  weight  in  this  case,  inasmuch  as  they 
immediately  follow  and  enlarge  the  special  words  of  covenant 
against  disturbance  by  the  grantors  themselves ;  and  to  restrain 
the  generality  of  these  words,  thus  immediately  preceded  by  express 
words  of  a  narrower  import,  would  be  a  much  stronger  thing  than 
to  restrain  words  of  like  generality  by  an  implied  qualification 
arising  out  of  another  covenant  where  no  such  general  words  oc* 
currea.  The  person  using  the  general  words,  comd  not  forget  that 
he  had  immediately  before  used  special  words  of  a  narrower  extent* 
If  the  covenant  containing  bothtne  special  and  general  words  stood 
by  itself,  there  would  be  no  pretence  for  refusing  effect  to  the 
larger  words :  and  if  this  could  not  be  done  in  favour  of  express 
words  of  a  narrower  import  in  the  same  covenant,  I  cannot 
possibly  understand  upon  what  ground  it  should  be  done  in  fa- 
vour of  implied  words  of  narrower  import,  which  occur  in  another 
separate  covenant,  addressed,  as  has  oeen  before  said,  to  a  distinct 
object. 

If  the  purchaser  of  lands  sells  them,  and  afterwards  takes  a  re- 
conveyance from  his  vendee,  with  a  covenant  for  a  good  title,  he  may, 
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notwithstanding,  maintain  an  action  (q)  against  the  original  seller 
on  his  covenant  for  a  good  title. 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to  tortious 
entries  by  a  stranger  (r).  This  opinion  prevailed  at  an  early  period 
of  our  law,  for  in  the  Year  Book,  26  Hen.  VIII.,  3  b,  we  find  the  fol- 
lowing case  : — ^A  man  made  a  lease  for  years  by  indenture,  and  by 
a  clause  in  that  lease  covenanted  to  warrant  the  demised  premises 
during  the  term  of  the  lessee ;  afterwards  the  lessee  was  ousted  by 
one  who  had  not  any  right  to  the  premises ;  and  the  question  was, 
whether  the  lessee  should  have  writ  of  covenant  against  the  lessor 
or  not :  and  Englefield^  J.,  said,  '^  The  lessee  shall  not  have  writ 
of  covenant  against  his  lessor  where  he  is  ousted  by  wrong,  for  he 
may  have  writ  of  trespass  or  ejections  jirmcB  against  him  who  ousted 
him  ;  but  if  he  was  ousted  by  one  who  had  title  paramount  against 
him,  as  in  that  case  he  cannot  have  any  remedy  [against  the  person 
ousting  him],  he  may  have  writ  of  covenant  against  the  lessor  by 
force  of  the  warranty  :  quodfidt  concessum  per  plusors"  (20). 

The  doctrine  laid  down  in  the  foregoing  case  is  not  confined  to 
covenants  in  leases  for  vears,  for  in  budley  v.  Folliott^  3  T.  R. 
584,  it  was  adjudged,  that  a  general  covenant  in  a  conveyance  of 
lands  in  fee,  that  the  grantor  had  legal  title,  and  that  the 
grantee  might  peaceably  enjoy  the  premises  without  the  inter- 
ruption of  the  grantor  and  his  heirs,  or  any  other  person,  did  not 
extend  to  the  acts  of  wrong-doers ;  but  only  to  the  acts  of  persons 
claiming  by  a  legal  title.  The  distinction  taken  in  these  cases 
illustrates  the  reason  of  the  following  rule,  viz.  that  in  actions  for 
breach  of  a  general  covenant  for  quiet  enjoyment,  it  is  essentially 
necessary  that  it  should  appear  on  the  face  of  the  declaration,  that 
the  eviction  was  made  by  a  person  claiming  by  a  legal  title.  In 
Tisdale  v.  Sir  W.  JEssex^  Hob.  34,  in  an  action  on  a  covenant  in  a 
lease  for  years,  for  enjoyment  during  the  term,  the  breach  assigned 
was,  that  one  H.  Elsing  entered  upon  the  plaintiff  and  ejected  him. 
The  question  on  demurrer  was,  whether  the  ejectment  by  Elsing 
being  taken  to  be  by  wrong,  because  no  title  was  laid  in  him,  should 
be  Mjudged  a  breach  of  covenant ;  the  court  was  of  opinion  that 
it  should  not  be  so  adjudged. 


(s)  Sir   Bobi.    Goodere,   Knight^   ▼.  (r)  Davie  ▼.  Sacheverell,  adjudged  on 

PtiuMtom  Latmb,  eomnumly  ealM  Lord  demurrer;  1  Roll.  Abr.  Condition,  (Y.) 

VuemaU  Melbourne,  B.  R.  Trin.  37  Geo.  pi.  7 ;  Hayee  t.  Biekeritqf,  E.  21  Car. 

III.  Dampier  MSS.  U  I.  L.,  L.  P.  B.  II.  Vang.  119. 
186. 


(20)  See  also  22  Hen.  VI.  62  b,  pi.  26 ;   26  Hen.  VIIL  3  b,  pi.  II ; 
F.  N.  B.  342,  ed.  4to,  to  the  same  effect. 
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From  the  following  caaes  it  may  be  collected  in  what  maimer  the 
averment  of  title  in  the  party  evicting  ought  to  be  made,  in  assign- 
ing the  breach  of  covenant.  In  an  action  on  a  covenant  {s)  in  a 
lease  for  quiet  enjoyment,  the  breach  assigned  was,  that  ai  the  time 
of  the  demise  to  the  plaintiff,  one  J.  B.  Pierson  had  lawful  right  and 
title  to  the  premises,  and  having  such  lawful  right  and  title^  entered 
and  ejected  plaintiff.  On  special  demurrer  to  tiie  declaration,  it 
was  objected,  that  the  plaintiff,  in  alleging  the  eviction,  ought  to 
have  ^own  the  title  of  J.  B.  Pierson,  or  at  least  it  should  have 
been  averred,  that  J.  B.  Pierson  had  such  a  title  as  was  incon- 
sistent with  the  plaintiff^s  title  to  possess  these  premises;  that 
though  it  was  alleged,  that  J.  B.  P.  had  lawAil  right  and  title  to 
the  premises,  he  might  only  have  had  a  title  to  recover  in  a  real 
action,  and  not  a  right  of  entry ;  and  that  the  mischief  to  be  ap- 
prehended from  this  loose  mode  of  pleading  was,  that  it  miffht 
give  a  cover  to  an  eviction  by  collusion  (21).  The  court  ovemSed 
the  objections,  and  gave  judgment  for  the  plaintiff;  Lord  Kenyan^ 
G.  J.,  observing,  that  if  the  declaration  was  certain  to  a  common 
intent,  it  was  sufficient ;  that  it  would  be  doin^  violence  to  the 
words  to  say,  that  the  lawful  right  and  title,  which  it  was  stated 
J.  B.  P.  had,  did  not  legalize  his  entry ;  that  the  fair  import  of 
the  words  was,  that  he  had  lawful  right  and  title  to  do  that  which 
he  did.  Bullet^  J.,  said,  that  when  it  was  stated  ^^  that  the  party 
having  a  lawful  right  and  title  entered,"  it  was  the  same  as  saying, 
"  He  entered  by  lawful  right  and  title.""  In  the  preceding  case  the 
objection  "  that  the  title  of  the  party  evicting  was  not  particularly 
set  forth,''  was  not  pressed  upon  the  court ;  but  in  Hodgson  v.  The 
East  India  Company ^  8  T.  R.  278,  this  objection  recurred,  and  the 
attention  of  the  court  was  directed  to  it ;  but  it  was  overruled, 
notwithstanding  a  contrary  decision  on  error  in  the  Exchequer 
Chamber,  in  White  v.  Ewer^  Cro.  Eliz.  823 ;  and  Lord  Kenyon^ 
C.  J.,  delivering  the  opinion  of  the  court,  said,  that  to  compel  the 
plaintiff  to  set  forth  the  particulars  of  the  title  of  the  person  who 
entered  on  him,  would  impose  insuperable  difficulties  on  him ;  for 
the  knowledge  of  those  particulars  could  not  be  acquired,  except 
by  an  inspection  of  title  deeds,  to  which  plaintiff  could  not  have 
any  access.  It  must  be  observed,  however,  that  although  it  be  not 
necessary  to  set  forth  the  particulars  of  the  title  of  the  partv 
evicting,  yet  room  must  not  be  left  for  any  intendment,  that  such 
title  is  derived  from  the  plaintiff;  for  where  defendant  {t)^  by  fine 
svr  concessit^  granted  certain  lands  to  plaintiff  for  years,  and  war- 

(#)  Fotier  v.  Pierton,  4  T.  R.  617.  (/)  Wotton  v.  Hele,  2  Sannd.  177. 

(2 1 )  Another  objection  was  taken,  viz.  that  it  was  not  stated,  that  the 
plaintiff  was  evicted  by  legal  process;  but  this  objection  was  abandoned, 
the  precedents  being  against  it. 
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ranted  the  same  against  all  men  during  the  term ;  in  an  action  of 
covenant  on  this  warranty,  the  breach  assigned  was,  that  one  S., 
after  the  commencement  of  the  term,  and  during  the  term,  having 
lawful  right  and  title  to  the  premises,  entered  and  ejected  plaintiff: 
defendant  tendered  issue  om  the  ejectment ;  after  verdict  for  plain- 
tiff, it  was  moved  in  arrest  of  judgment,  that  the  breach  was  not 
well  assigned ;  because  S.  might  have  had,  at  the  time  of  his  entry, 
a  lawful  right  and  title  to  the  premises  under  the  plaintiff  himself: 
and  as  it  was  not  stated  in  the  declaration,  that  S.  had  title  to  the 
premises  before  the  fine  was  levied,  it  should  be  intended,  that  he 
nad  a  right  to  the  premises,  at  the  time  of  his  entry,  by  a  puisne 
title,  to  which  the  covenant  of  defendant  did  not  extend.  The 
court  (absente  Kelynge^  C.  J.,)  held,  that  the  breach  was  not  weU 
assigned.  So  in  an  action  against  executors  (u),  (in  their  own 
riffht,)  who  had  assigned  a  lease  belonging  to  their  testator  by  way 
of  mortgage,  and  l^d  covenanted  for  good  title  and  quiet  enjoy- 
ment of  tne  plaintiff  without  disturbance  from  them  or  any  other 
person ;  the  oreach  assigned  was,  that  the  plaintiff  was  evicted  in 
consequence  of  a  judgment  in  ejectment,  by  one  Yates,  having 
lawful  title  to  the  premises.  On  special  demurrer  it  was  objected, 
that  it  did  not  appear  that  Yates^s  title  commenced  by  any  act  of 
the  defendants,  or  prior  to  the  assignment  made  by  them  to  the 
plaintiff^  who  might  therefore  have  been  evicted  by  means  of  some 
act  done  by  himself  since  the  assignment.  Judgment  for  the  de- 
fendants. 

This  intendment,  viz.  that  the  title  of  the  party  evicting  was 
derived  from  the  plaintiff,  may  be  precluded  by  averring,  (if  the 
facts  of  the  case  warrant  such  an  averment,)  that  the  person  evict- 
ing entered  by  lawful  title,  which  accrued  to  him  befare  the  date  of 
the  conveyance  to  the  plaintiff  (22),  as  in  BucUy  v.  Williams^  3  Lev. 
325.  Covenant  upon  articles,  whereby  defendant  covenanted  that 
plaintiff  should  quietly  enjoy  a  close,  and  that  one  Knolls,  (who  had 
a  title  to  the  premises  by  virtue  of  a  certain  lease  to  him  thereof, 
made  before  the  making  of  the  articles  aforesaid^)  entered  upon  the 
plaintiff  and  expeUed  him.  After  verdict  for  plaintiff,  it  was  moved 
m  arrest  of  judgment,  that  the  breach  was  not  well  assigned ;  be- 
cause plaintiff  did  not  show  what  title  Knolls  had ;  and,  perhaps, 

(«)  Noble  ▼.  King  and  Smith,  1  H.  BL  34. 


(22)  Or  by  averring  that  at  the  time  of  the  demise  to  the  plaintiff,  the 
party  evicting  had  lawful  title;  as  was  done  in  Foster  v.  Pierson^  4T.  R. 
617,  and  ante,  p.  466,  or  that  the  party  evicting  entered  by  virtue  of  a 
title  theretofore  made,  6y,  from,  and  under  the  defendant,  as  was  done 
in  Hodgson  v.  East  India  Company,  8  T.  R.  278.  But  merely  averring 
that  J.  S.  entered  claiming  tide  from  the  defendant,  is  not  sufficient,  Aleyn, 
38,  Eeles  v.  Lambert, 

H  TI  2 
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the  title  which  he  had  was  under  the  plaintiff;  but  the  objection 
waa  overruled ;  for  the  title  of  Knolls  could  not  be  supposed  to  be 
under  the  plaintiff;  for  the  declaration  states,  that  Knolls  had  a 
title  by  virtue  of  a  demise  made  to  him  before  the  making  of  the 
articles  to  the  plaintiff;  and  let  the  title  be  derived  from  whom  it 
will,  yet  being  before  the  articles  made  with  the  plaintiff,  the  cove- 
nant is  broken.  The  preceding  remarks  have  been  confined  to  the 
cases  of  general  covenants  and  evictions  by  strangers ;  but  in  cases 
where  the  covenant  is  particular,  as  against  interruption  by  the 
grantor  or  lessor,  or  by  any  person  expressly  named;  upon  the 
eviction  of  the  covenantee  by  the  grantor  or  lessor,  or  by  the  person 
expressly  named,  it  is  not  necessary  for  the  plaintiff  to  aver  title  in 
the  party  evicting. 

In  covenant  (a:),  the  declaration  stated  that  the  defendant  granted 
a  messuage,  with  the  appurtenances,  to  plaintiff  in  fee,  and  cove- 
nanted for  plaintiff^s  quiet  enjo}rment  thereof,  without  the  lawful 
let,  entry,  eviction,  or  interruption  of  the  defendant:  and  as- 
signed for  breach,  that  defendant  hindered  plaintiff  in  the  enjoy- 
ment of  a  pew  appurtenant  to  the  messuage ;  on  general  demurrer 
it  was  objected,  that  the  injury  complained  of  ought  to  be  the 
subject  of  an  action  of  trespass,  but  could  not  be  the  foundation  of 
this  action,  the  covenant  being  against  all  lawful  disturbance :  to 
this  it  was  answered,  that,  where  the  breach  complained  of  was  the 
act  of  the  covenantor,  any  interruption  was  sufficient  to  support 
this  action  against  him.  Judgment  for  the  plaintiff;  Ashhwrst^  J., 
observing,  that  it  was  not  necessary  that  the  party  against  whom 
the  action  was  brought  should  have  a  title ;  it  was  sufficient  if  he 
did  the  act  under  a  claim  of  title ;  that  in  this  case  the  act  itself 
asserted  a  title ;  for  the  defendant  locked  up  the  pew,  which  was  as 
strong  an  assertion  of  right  as  could  well  be  imagined.  So  where, 
in  covenant  (y),  the  plamtiff  set  forth  a  covenant,  which  recited 
that  defendant  had  sold,  to  the  plaintiff's  testator,  goods  which  had 
been  seized  by  one  Bell,  and  therefore  defendant  covenanted  to 
plaintiff's  testator,  to  save  him  harmless  from  any  costs  or  damages 
relating  to  such  seizure,  and  then  assigned  for  breach,  that  the  said 
Bell  had  seized  the  goods  under  pretence  of  a  debt  due  from  de- 
fendant to  him,  touching  which  seizure  testator  was  put  to  great 
expense,  which  defendant  neglected  to  pay.  It  was  objected,  that 
the  covenant  did  not  extend  to  tortious  acts,  for  which  the  plaintiff 
had  a  remedy,  and  therefore  the  title  of  Edward  Bell  ought  to  have 
been  set  forth;  that  ^^ having  lawful  title"  was  not  sufficient;  that 
here  it  was  only  said  '^  under  pretence,"  which  was  not  so  strong. 
The  counsel  for  the  plaintiff  admitted  it  to  be  a  general  rule,  that 
the  plaintiff  must  show  a  title  in  the  disturber ;  but  insisted  that 
that  rule  extended  only  to  the  case  of  a  general  covenant,  and  not 
where  it  was  particular  against  the  acts  of  particular  persons ;  for 

{x)  Uojfd  y.  Tomkiet,  1  T.  R.  671.  (y)  Perry  t.  Edw4ird$,  1  Str.  400. 
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in  that  case  it  comprehended  even  tortious  acts.  And  by  the  court : 
This  pretence  of  Bellas  being  recited  in  the  covenant,  shows  it  was 
meant  as  a  security  against  it  in  all  events ;  and  though  it  should  be 
tortious,  yet  being  pajrticular,  it  falls  within  the  distinction  that  has 
been  well  taken.  Adjourned,  and  Hil.  T.  following,  judgment  for 
plaintiff,  defendant's  counsel  declining  to  argue  it. 

The  result  of  the  foregoing  cases  is,  that  where  a  person  cove- 
nants to  indemnify  against  all  persons,  that  is  but  a  covenant  to 
indemnify  against  lawful  title.  And  the  reason  is,  because,  as  it 
regards  such  acts  as  may  arise  from  rightful  claim,  a  man  may  weU 
be  supposed  to  covenant  against  all  the  world ;  but  it  would  be  an 
extravagant  extension  of  such  a  covenant,  if  it  were  good  against 
all  the  acts  which  the  folly  or  malice  of  strangers  might  suggest ; 
and,  therefore,  the  law  has  properly  restrained  it  within  its  reason- 
able import ;  that  is  to  rightful  title.  It  is,  however,  different  when 
an  individual  is  named ;  for,  there,  the  covenantor  is  presumed  to 
know  the  person  against  whose  acts  he  is  content  to  covenant,  and 
may,  therefore,  be  reasonably  expected  to  stipulate  against  any  dis- 
turbance from  him,  whether  by  lawful  title  or  otherwise.  Hence 
where  the  condition  of  a  bond  which  recited  the  purchase,  from  W. 
by  plaintiffe,  of  lands,  was  to  save  them  and  the  lands  harmless  from 
all  manner  of  mortgages,  judgments,  extents,  executions,  and  other 
incumbrances,  had  and  obtained,  or  thereafter  to  be  had  and  ob- 
tained, by  T.  T.,  or  any  other  person;  it  was  holden  {z)  to  bind  the 
obligor  against  the  wrongful  entry  of  T.  T. 

Tenant  for  life,  and  his  eldest  son  the  remainder-man  in  tail, 
leased  to  E.  S.,  for  ninety-nine  years,  and  gave  E.  S.,  who  was  ac- 
quainted with  their  title,  a  bond,  conditioned  for  the  due  observance 
of  their  covenant  for  quiet  enjoyment.  E.  S.  underlet  to  W.,  for 
sixty  years,  and  covenanted  with  W.  against  eviction  by  any  per- 
son claiming  under  E.  S.,  or  by  his  acts,  neglect^  default^  or  procure- 
ment. Tenant  for  life  and  his  eldest  son  being  dead  without  issue, 
W.  was  evicted  by  the  next  remainder-man  in  tail.  It  was  holden, 
that  no  breach  could  be  assigned  on  the  covenant ;  for  first,  the 
eviction  was  not  by  any  person  claiming  under  E.  S.,  but  by  a 
person  claiming  by  title,  paramount  to  E.  S. ;  secondly,  it  did  not 
appear  to  be  an  eviction  arising  from  the  acts  or  procurement  of 
E.  S. :  lastly,  although  the  eviction  would  have  been  prevented  if 
£.  S.,  at  the  time  he  took  the  lease  for  ninety-nine  years,  had  re- 
quired the  lessors  to  join  in  common  recoveries  to  cut  off  the  entail, 
and  if  the  lessors  had  complied  with  such  requisition,  yet,  inasmuch 
as  E.  S.  had  no  means  of  compelling  common  recoveries  to  be 
suffered  by  the  lessors,  if,  upon  his  requisition,  they  refused,  it  could 
hardly  be  said  that  he  was  guilty  of  any  neglect  or  default  in  not 

(i)  Natk  T.  Palmir,  5  M.  &  8.  374.      R.  230 ;  and  Vowle,  Executor,  y.  WfUh, 
Sm  alio  Southgate  ▼.  Ckaplint  Comjiii,       Gent,,  (me,  ^c,  1  B.  &C.  29. 


470  COVENANT. 

procuring  that  step  to  be  taken,  which  he  was  unable  to  compel  (a). 
A.  covenants  for  himself,  his  heirs,  and  assigns,  that  B.  shall  quietly 
enjoy,  without  the  lett  of  A.,  his  heirs,  or  assigns,  or  any  person 
claiming  under  him  or  them.  The  estate  originally  belonged  to 
A/s  wile,  and  on  marriage  was  settled  on  A.  for  life,  with  power  to 
make  leases,  and  also  with  power  to  A.  and  his  wife  jomtly,  to 
revoke  the  uses,  which  thev  did;  and,  after  A.'s  death,  B.  was 
evicted  under  the  new  settlement.  Covenant  (b)  lies  against  the 
executors  of  A.,  though  the  estate  moved  from  the  wife  and  not 
from  A,  An  action  may  be  maintained  (c)  on  a  covenant  for  quiet 
enjoyment,  if  the  lessor  has  not  any  title,  although  the  lessee  has 
not  entered. 

A  covenant  (d)  by  lessor,  that  the  lessee,  paying  the  rent,  &c., 
shall  quietly  enjoy,  is  not  a  conditional  covenant,  making  the  pay- 
ment of  the  rent  a  condition  precedent  to  the  performance  of  the 
covenant  for  quiet  enjoyment,  on  the  part  of  the  lessor. 


2.  Of  the  Covenant  riot  to  assign  without  License. 

A  covenant  not  to  assign  or  under-let  without  license  of  the  lessor, 
with  a  clause  of  re-entry  in  case  of  breach,  is  frequently  introduced 
into  leases,  for  the  purpose  of  securing  to  the  lessor  a  req)on8ible 
tenant  in  whom  he  can  repose  a  confidence  (23).  It  will  be  proper, 
therefore,  to  consider  the  effect  and  operation  of  such  a  cov^iant ; 

(a)  WoodhouMe  ▼.  Jenkim,  9  Bingh.  (c)  Ludwell  ▼.  Netomant  L.  P.  B.  76 
431.  See  also /re/aiufT.BtrcAiim,2  Bingh.  Dampier's  MSS.  L.  I.  L. ;  6  T.  R.  458, 
N.  C.  90.  8.  a 

(b)  Hurdv,  FUteher,  and  Bridgewood,  {d)  Daw$on  t.  Dyer,  5  B.  &  Ad.  584; 
Eaecuton,  ^c,  B.  R.  M.  19  Geo.  III. ;  2Kev.  &  M.  559.  Bat  see  IreUmdY, 
B.  P.  B.  85 ;  Dampier,  MSS.  L.  I.  L.  cham,  2  Bingh.  N.  C.  90. 


(23)  In  Henderson  v.  Hay,  3  Bro.  Ch.  Gas.  632,  upon  a  bill  filed  for 
the  specific  performance  of  an  agreement  by  a  landlord  to  grant  a  lease  of 
a  public-house;  containing  the  common  and  usual  covenants ;  Lord  Tkur^ 
loWy  Ch.,  was  of  opinion,  that  though  the  covenant  not  to  assign  without 
license  might  be  a  very  usual  one,  where  a  brewer  or  vintner  let  a  public- 
house,  that  would  not  make  it  a  common  covenant;  and  declared,  that 
the  landlord  was  not  entitled  to  have  it  inserted  in  the  lease.  In  Morgan 
V.  Slaughter y  1  £sp.  N.  P.  C.  8,  Lord  Kenyon,  C.  J.,  held  such  a  cove- 
nant to  be  a /air  and  usual  covenant.  But  in  Church  v.  Broum,  15  Ves. 
258,  531,  the  opinion  of  Lord  Thurlow  was  reco^ized  by  Lord  Etdon, 
Chr. ;  and  in  Browne  v.  Raban,  15  Ves.  629,  Sir  W,  Granty  M.  R.,  held, 
that  under  an  agreement  for  a  lease  **  with  usual  covenants,"  the  lessor 
was  not  entitled  to  this  covenant  against  assigning  or  underletting  without 
license.  See  further  on  this  subject,  Bennett  v.  Womacky  7  B.  &  C.  627 ; 
Vere  v.  Lovendcn,  12  Ves.  183;  Jones  v.  Jones,  12  Ves.  188;  Van  v. 
Corpey  3  M.  &  K.  269;  Propert  v.  Parker,  ib.  280. 
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what  will  amount  to  a  breach  of  it,  and  what  to  a  dispensation 
from  it. 

The  general  principle  is,  that  a  lessee  may  assign  his  interest  in 
the  term.  But  the  lessor  may  restrain  the  lessee  from  assigning  by 
covenant  or  proviso ;  and  if  the  lessor  grants  the  term  subject  to  a 
condition,  that  it  shall  cease,  if  the  lessee  assigns,  an  assignment 
by  the  lessee  will  be  void.  But  if  the  lessor  restrain  the  lessee 
from  assigning  by  covenant  only,  although  the  lessee  by  assigning 
commits  a  breach  of  covenant,  yet  the  assignment  itself  is  not 
void  (e). 

Lessee  for  years  covenanted  not  to  assign,  tninsfer,  or  set  over  (/), 
or  otherwise  do  or  put  away  the  lease  of  the  premises  thereby  de- 
mised, or  any  part  thereof,  to  any  person,  without  the  license  of 
the  lessor  in  writing ;  it  was  holden,  that  an  underlease  was  not  a 
breach  of  this  covenant.  So  where  the  covenant  was  not  to  assign 
or  otherwise  part  with  the  premises,  or  that  present  indenture  of 
lease ;  it  was  holden  (jr),  that  a  deposit  of  the  lease  with  a  creditor, 
as  a  security  for  money  advanced,  was  not  a  breach.  But  where 
the  words  of  the  covenant  were  (A),  that  the  lessee  would  not  set, 
lety  or  assign  over  the  whole  or  part  of  the  premises  without  leave ; 
it  was  holden,  that  an  underlease  amounted  to  a  breach.  So  where 
the  proviso  was,  that  the  lease  should  be  void(t),  *^  if  the  lessee 
assigned  or  othervdse  parted  with  the  indenture  of  lease,  or  the 
premises  thereby  demised,  or  any  part  thereof,  for  the  whole  or  any 
jHxrt  of  the  temty  without  leave  in  writing  ;^  it  was  holden,  that  the 
words  included  an  underlease.  And  here  it  is  to  be  observed,  that 
a  lease  by  the  lessee  for  the  whole  term  amounts  to  an  assignment, 
although  the  rent  be  reserved  to  the  lessee,  and  a  power  of  re-entry 
given  to  him,  and  not  to  the  reversioner  (A).  But  if  a  day  only  be 
excepted  out  of  the  term,  then  it  is  an  underlease  (Z).  If  a  lease 
contain  a  proviso,  making  it  void  if  the  lessee  (m),  his  executors,  or 
administrators,  alien  without  license  in  writing,  a  voluntary  assign- 
ment by  the  executor  or  administrator,  without  such  leave,  will 
amount  to  a  forfeiture  (24).    Provisoes  for  re-entry  in  a  lease  are 

(e)  Per  Holroyd,  J.,  Paul  ▼.  Nune,  8  R.  426. 

B.  &  C.  488.  (0  Doe  d.  Holland t.  Wortley,  1  Campb. 

(/)  Cru909  dem.  Bugby  t.  Blmecwe^  20,  BlUnbwough,  C.  J. 

3  WiU.  234  ;  2  Bl.  R.  766,  8.  C.  (k)Palmer  ▼.  Edwardt,  Dong.  186,  d. 

(ff)  Doe  d.  Pitt  T.  Laming,  1  Ry.  &  (7)  Hofford  r.  Hatch,  Doug.  182. 

Moo.  36.  (m)  Roe  d,  Gregean  ▼.  Harriean,  2  T. 

(A)  Roe  d.  Gregton  ▼.  HarrvNm,  2  T.  R.  425. 


(24)  In  Seers  v.  Hind^  1  Ves.  Jun.  295,  one  of  the  questions  was,  whe- 
ther executors  were  warranted  in  disposing  of  a  lease  as  assets  of  the  tes- 
tator, where  there  was  a  proviso  against  alienation  by  the  lessee.  Lord 
ThurloWy  Ch.,  said,  *'  If  A.  lets  a  iiarm  to  B.,  with  a  covenant  not  to 
alien,  and  B.  dies,  may  not  his  executors  dispose  of  the  term  ?     I  think  it 
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to  be  construed,  as  other  contracts,  according  to  fair  and  obvious 
construction ;  and  not  with  the  strictness  of  conditions  at  common 
law  (n). 

An  assignment  by  operation  of  law  will  not  amount  to  a  for- 
feiture :  this  point  was  decided  for  the  first  time  in  Doe  d.  Mit- 
cMnson  v.  Carter^  8  T.  R.  57,  where  it  was  holden,  that  an  as^ 
signment  to  a  person  purchasing  the  term  from  the  sheriff  under  a 
bondjide  execution,  would  not  amount  to  a  forfeiture. 

But  where  the  execution  is  in  fraud  of  the  covenant  (o),  the 
assignment  under  it  will  amount  to  a  forfeiture,  and  the  lessor  may 
re-enter ;  as  where  the  lessee  gives  a  warrant  of  attorney  to  con- 
fess judgment  to  a  creditor  for  the  express  purpose  of  enabling 
such  creditor  to  take  the  lease  in  execution  under  the  judgment. 

Covenant  against  assigning  without  license,  is  determined  by  a 
license  once  granted.     12  Ves.  191,  per  Sir  W.  Grant. 

Under  a  condition  not  to  alien  without  leave,  if  leave  is  once 
granted,  the  condition  is  entirely  discharged  : 

Corpus  Christi  College,  in  Oxford  (p),  demised  land  for  a  term 
of  years  to  A.,  with  a  condition,  that  neither  A.  nor  his  assigns 
should  alien  the  land  without  the  special  license  of  the  lessors; 
afterwards  the  lessors  by  writing  under  seal,  licensed  A.  to  alien  the 
land  to  any  person,  and  A.  afterwards  assigned  the  term  to  B. ;  after 
B.^s  death,  C.  became  entitled  to  the  term,  and  assigned  it  to  the 
defendant  Syma.  The  lessors  entered  for  condition  broken.  It  was 
resolved  by  the  court,  that  the  alienation  by  license  to  B.  had  deter- 
mined the  condition  as  to  the  assignees ;  and  that  it  was  not  in  the 
power  of  the  lessors  to  dispense  with  an  alienation  for  one  time, 
and  yet  to  consider  the  estate  aliened  or  demised  as  afterwards 

(n)  Per  Lord  Tenterden,  C.  J.,  Doed.  Co.  Ent.  614,  b,  pi.  22.  <' The  profession 

Davia  t.  Eham,  1  M.  &  Malk.  189.  have  always  wondered  at  /Himjier't  case, 

(o)  Doe  d.  Mitchinson  v.  Carter,  8  T.  but  it  has  been  law  so  many  centuries 

R.  300.  that  we  cannot  now  rererse  it."     Per 

{p)  Dumper  ▼.  8ym9,  4  Rep.  119,  b. ;  Mansfield,  C.  J.,  in  Doe  d.  Boicawem  v. 

Cro.  Eliz.  815  ;  1  RoU.  Abr.  471,  (G.)  pi.  Blue,  4  Tannt.  736. 
If  S,  C.     See  the  record  of  special  verdict, 


has  been  determined  that  they  may,  and  I  have  always  taken  it  to  be  clear 
law.  It  is  an  alienation  by  the  act  of  God.  I  remember  Lord  Camden 
entered  into  the  question  much  in  the  same  way.  He  took  it  to  be  a  clear 
law,  that  an  alienation  by  death  could  not  be  a  forfeiture.  In  the  case  of 
a  lease  for  years  to  A.,  it  goes  to  his  executors,  not  by  way  of  limitation, 
as  in  the  case  of  a  remainder  over,  &c.,  but  it  goes  to  them  as  coming  in 
the  place  of  the  lessee.  I  understood  it  to  be  well  settled  as  I  have  stated. 
But  I  do  not  mean  to  lay  down,  that  a  man  may  not  by  a  clause  in  his 
will  provide  that,  in  case  of  a  devolution  to  executors,  it  shall  not  be  alien- 
Hble  by  them  ;  but  it  must  be  very  special  for  that  purpose." 
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renminiiig  subject  to  tlie  condition ;  for  a  condition  is  to  be  taken 
strictly,  and  by  the  alienation  with  license  it  is  satisfied.  So  in  the 
case  of  a  demise  to  A.,  B.,  and  G.  (a),  with  a  like  condition,  if  a 
license  to  alien  be  granted  to  A.,  and  A.  aliens  by  virtue  of  such 
license,  the  condition  is  determined  as  to  B.  and  C.  (25). 

Lessee  covenanted  that  he,  his  executors,  or  administrators,  would 
not  demise,  &c.  the  premises  without  license ;  the  lessee  became  a 
bankrupt ;  his  assignees  took  to  the  lease,  and  assigned  it  to  A. 
who  assimed  it  to  the  original  lessee,  who  underlet  to  B. ;  it  was 
holden,  that  the  covenant  of  the  lessee  was  discharged  by  49  Geo.  III. 
c.  121,  s.  19 ;  and  consequently  that  the  subsequent  underletting 
by  the  lessee  was  no  breach  of  that  covenant,  which  no  longer 
existed  (r).  The  stat.  49  Geo.  III.  c.  121,  is  now  repealed,  but  see 
similar  enactment  in  6  Geo.  lY.  c.  16,  s.  75,  which  provides  for 
three  cases :  first,  where  the  assignees  accept  the  lease ;  in  which 
case  it  declares  that  the  bankrupt  shall  not  be  liable  to  pay  any 
rent  accruing  after  the  date  of  tne  commission,  or  to  be  sued  in 
respect  of  the  non-performance  of  any  of  the  covenants :  secondly, 
where  the  assignees  decline  the  same ;  in  this  case  also  the  bank- 
rupt shall  not  be  liable,  in  case  he  deliver  up  the  lease  to  the  lessor 
within  fourteen  days  after  he  shall  have  had  notice  that  the  assig- 
nees shall  have  declined  to  accept  the  lease  ;  in  this  case,  the  cove- 
nants on  both  sides  fall  to  the  ground  (s).  It  has  been  holden, 
however,  that  this  is  a  personal  discharge  to  the  lessee  only,  and 
that  a  surety  (t)  who  has  joined  in  the  lease  with  him  is  liable  for 
breaches  of  covenant,  accruing  between  the  date  of  commission  and 
actual  delivery  up  of  lease  by  lessee  under  this  statute.  And  where 
original  lessee  had  assigned  to  B.  subject  to  the  payment  ofrent^ 
and  B.  entered,  and  afterwards  became  bankrupt,  and  rent  became 
due  after  the  commission,  and  the  assignees  of  the  estate  declined 
the  lease ;  and  then  covenant  was  brought  by  the  lessor  against  the 
lessees;  it  was  holden  (t^),  that  the  action  might  be  maintained;  for  if, 
before  the  statute,  there  had  been  an  assignment  of  the  lease,  and  the 
lessor  had  accepted  rent,  he  might,  notwithstanding,  have  proceeded 

{q)    Leedi  and  Crompion^  adjudged;  (t)  Ktaney  ▼.  Cdntean,  2  B.  &  Ad. 

cited  in  4  Rep.  120,  a ;  1  RoU.  Abr.  472,  716. 

(G.)  pi.  7,  8.  C.  (0  Titek  t.  JJ^mmi,  6  Bingfa.  321. 

(r)  Doe  d,  Cheere  t.  SnUth,  5  Tannt.  («)  Manning  t.  FUffht,  3  B.  &  Ad. 

795.  211. 


(25)  So  in  the  case  of  a  demise,  upon  condition  that  the  lessee  shall  not 
alien  the  land,  or  any  part  thereof,  without  the  assent  of  the  lessor,  and 
afterwards  the  lessee  aliens  part,  with  the  assent  of  the  lessor,  the  lessee 
may  alien  the  residue  without  such  assent;  per  Popham^  C.  J.,  4  Rep. 
120,  a,  who  denied  the  contrary  position  (though  adjudged  in  Dyer,  334, 
b,  pi.  32,)  to  be  law. 
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by  covenant  acaingt  the  lessee ;  for  the  privity  of  contract  was  not 
destroyed.  The  statute  made  no  difference ;  it  contemplated  the 
case  of  a  bankrupt  lessee  only,  not  of  an  assignee  of  the  term.  The 
statute  did  not  apply  to  this  case.  The  statute  operates  only  as  a 
personal  discharge  of  the  bankrupt ;  for  it  does  not  say  that  the 
lease  and  the  covenants  shall  be  at  an  end,  but  merely  that  the 
bankrupt  lessee  shall  not  be  liable  to  be  sued  in  respect  of  any 
subsequent  non-observance  of  the  covenants.  Lastly,  where  the 
assi^ees  do  not,  upon  request,  elect,  whether  they  will  accept  or 
declme;  in  which  case,  the  Lord  Chancellor  has  power,  upon 
petition,  to  order  the  assignees  to  elect  and  to  deliver  up  the  lease 
and  possession  of  the  premises. 

Whether  the  license  to  assign  be  general,  as  in  the  preceding 
case  of  Dumper  v.  Syms^  or  particular,  as  '^  to  one  particular 
person  (t;),  subject  to  the  performance  of  the  covenants  in  the 
ori^nal  lease,"  yet  the  condition  is  gone,  and  the  assignee  may 
assign  without  a  license.  But  where  there  is  an  exception  out  (rf 
the  original  restriction  to  alienate  in  favour  of  an  assignment  by 
wiU,  and  an  assignment  is  made  by  the  lessee  by  will ;  and  then  his 
executors  make  another  assignment,  and  not  by  will,  it  seems  that 
this  last  assignment  is  bad  (tr).  Acceptance  by  the  lessor  of  rent 
due  after  condition  broken  with  notice^  is  a  waiver  of  the  for- 
feiture (:r).  A  court  of  equity  will  not  relieve  against  a  forfeiture 
occasioned  by  breach  of  covenant  (y)  not  to  assign. 


3.  Of  the  Covenant  to  Repair  (z). 

The  lessee  of  a  house,  on  a  general  covenant  to  repair  during  the 
term,  is  bound  to  rebuild  in  case  the  house  be  consumed  by  an 
accidental  fire  (a)  (26).     If  a  lessor  covenant  (&)   that  he  wiU,  in 

(v)  Brummell  t.  MacphertOfHf  14  Yet.  Barclay,  18  Tee.  63. 

173,  EldoHr  Ch.  (i)  See  ante,  p.  447. 

(w)  Lloyd  y,  CrUpe,  5.  Taunt.  249.  (a)  B.  of  Chetterfield  ▼.  2>.  qfBoUom^ 

(x)    Goodright   d,  Walter  ▼.  Davide,  Com.  R.  627  ;  Bullock  ▼.  DommitU  6  T. 

Cowp.  804 ;  Whitcheot  t.  Fm^  Cro.  Jac.  R.  650,  S.  P. 

398.  {b)  Loader  v.  Kemp,  2  C.  &  P.  375, 

(y)  Per  Lord  Bldon,  Cbr.  in  Hill  v.  Beet,  C.  J. 


(26)  In  many  cases  an  exception  of  accidents  by  fire  or  tempest  is  intro- 
duced into  leases  for  the  protection  of  lessees.  It  appears,  from  the  cases 
of  Monk  V.  Cooper^  and  Hare  v.  Qroves,  3  Anstr.  687,  that  this  excep- 
tion should  be  introduced  into  the  covenant  for  repairs,  in  order  to  exempt 
the  lessee  from  the  obligation  of  paying  rent  as  well  as  rebuilding,  in  case 
the  house  should  be  destroyed  by  fire  or  tempest.  In  Walton  v.  Water^ 
house,  2  Saund.  420,  covenant  was  brought  against  lessee  of  a  house  for 
not  repairing :  defendant  pleaded  that  the  house  had  been  destroyed  by 
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case  the  messuage,  shop,  and  building  demised  be  burnt  down, 
rebuild,  and  replace  the  same,  in  the  same  state  they  were  in  before 
the  fire,  he  is  only  bound  to  rebuild  what  he  let,  and  not  any  addi- 
tional parts,  which  may  have  been  erected  by  the  lessee. 

On  a  covenant  to  erect  a  bridge  in  a  substantial  manner,  and  to 
uphold  and  keep  in  repair  for  a  certain  time ;  although  the  bridge 
be  broken  down  by  an  extraordinary  flood,  yet  the  party  covenant- 
ing is  bound  to  repair  (ft). 

In  a  lease  of  a  dwelling  house  (c)  with  the  appurtenances  for  four- 
teen years,  the  covenant  to  keep  and  leave  the  nouse  in  repair,  was 
held  to  be  satisfied  by  keeping  it  in  substantial  repair,  according  to 
the  nature  of  the  building ;  and  with  a  view  to  determine  the  rela- 
tive sufficiency  of  the  repair,  the  jury  may  be  directed  to  inquire 
whether  the  house  were  new  or  old  at  the  time  of  the  demise.  So 
where  the  covenant  was  to  keep  the  premises  in  good  and  tenant- 
able  repair,  and  to  surrender  them  at  the  end  of  the  term  in  like 
tenantable  condition,  reasonable  wear  and  tear  excepted ;  UndaL, 
C.  J.,  said  the  meaning  of  such  a  covenant  was  well  understood  to 
be  good  and  tenantable  repair,  regard  being  had  to  the  state  of  the 
premises  in  point  of  age.  The  landlord  is  not  to  have,  at  the  end 
of  the  term,  a  new  house  at  the  tenant's  expense.  The  general 
state  and  condition  of  the  premises  at  the  time  of  the  demise  may 
be  shown,  but  not  matters  of  detail  (d).  The  same  nicety  of  repair 
is  not  exacted  (e)  for  an  old  building  as  for  a  new  one.  And  where 
a  lessee  covenants  (f)  to  keep  old  premises  in  repair,  he  is  not  liable 
for  such  dilapidations  as  result  from  the  natural  operation  of  time 
and  the  elements.  In  a  recent  case  at  Nisi  Prius  (^),  where  the 
agreement  was  "  to  put  premises  into  habitable  repair,"  Alder- 
son,  B.,  said,  ''  It  is  difficult  to  suggest  any  matenal  difference 
between  the  term  '  habitable  repair,  used  in  this  ameement,  and 
the  more  common  expression  *  tenantable  repair :'  they  must  both 
import  such  a  state,  as  to  repair,  that  the  premises  may  be  used 
and  dwelt  in,  not  only  with  safety,  but  with  reasonable  comfort,  by 
the  class  of  persons  by  whom,  and  for  the  sort  of  purposes  for  wUdi, 
they  were  to  be  occupied. 

(6)  Breeknoek  Company  ▼.  Pritehard,  (t)  M^ig  ▼.  Garmgf  4  Bingh.  N.  C. 

6  T.  R.  750.     See  Skubriek  t.  Sahnond,  453. 

3  Burr.  1637,  to  the  same  effect.  (/}  Gutieridge  t.  Munyard,  1  M.  & 
(e)  Staniey  t.  Tawgood,  3  Bingh.  N.  C.  Rob.  334. 

4  ;  3  Sc.  313.  (ff)  Belcher  ▼.  iPIntoth,  2  M.  8b  Rob. 

{d)  Y(nm§  ▼.  MmUx,  6  Se.  277.    See      186. 
olio  Bwtd^  T.  WUkere,  7  A.  &  B.  136. 


fire,  but  in  convenient  time  after  had  been  rebuilt.  Plaintiff  demurred 
specially,  because  defendant  did  not  show  by  whom  the  dwelling-house 
was  rebuilt.     Judgment  for  plaintiff. 


1 
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See  further  as  to  the  covenant  to  repair  where  the  premiaee  have 
been  burnt  down,  ante,  p.  447,  9. 


4.  Ofiht  Covenant  to  Insure. 

In  every  lease,  containing  a  covenant  to  insure  against  loss  by 
fire,  it  should  be  stipulated  that  the  money  to  be  recovered  irom 
the  insurance  office  shall  be  laid  out  in  restoring  the  premises; 
and  a  covenant  containing  such  a  stipulation  will  run  with  the  land. 
And  where  the  premises  are  situated  within  the  limits  mentioned 
in  the  Party  Wall  Act,  (14  Geo.  iDLc.  78,)  the  effect  of  which  act  is 
to  enable  the  landlord  by  application  to  tiie  governors  or  directors 
of  the  insurance  office  to  have  the  sum  insured  laid  out  in  rebuild- 
ing the  premises,  a  covenant  to  insure  is  a  covenant  running  with 
the  land ;  for,  connecting  that  covenant  vrith  the  act  of  parlia- 
ment, the  landlord  has  a  right  to  say,  that  the  money,  when  re- 
covered, shall  be  so  laid  out.  It  is,  therefore,  as  compulsory  on 
the  tenant  to  have  the  money  laid  out  in  rebuilding,  and  as  bene- 
ficial for  the  landlord,  as  if  the  tenant  had  expressly  covenanted 
that  he  would  lay  out  the  money  to  be  received  in  respect  of  the 
policy  upon  the  premises  (A). 

Lessee  covenanted,  that  he  and  assigns  would  insure  the  demised 
premises  and  keep  them  insured  diu*ing  the  term,  and  deposit 
the  policy  with  the  lessor ;  it  was  holden  (t),  that  the  true  con- 
truction  of  this  covenant  was,  not,  that  the  lessee  should  effect  one 
policy,  and  keep  that  policy  on  foot,  but  that  the  lessee  and  his 
assigns  should  always  keep  the  premises  insured  by  some  policy  or 
another ;  and  that  it  was  a  breach,  if  they  were  uninsured  at  any 
one  time,  and  a  continuing  breach  for  any  portion  of  time  that  they 
remained  uninsured. 

• 

If  a  lease  contains  a  covenant  by  the  tenant  to  keep  the  pre- 
mises in  repair,  and  a  covenant  to  insure  them  for  a  specific  sum 
against  fire ;  on  their  being  burnt  down,  the  tenant's  liability  on 
the  former  covenant  is  not  limited  to  the  amount  of  the  simi  to  be 
insured  under  the  latter  (A). 

A  court  of  equity  will  not  afford  any  relief  by  injunction  against 
a  forfeiture  for  breach  of  a  covenant  to  insure  (/). 

(A)  Vernon  t.  Smith,  5  B.  &  A.  1.  Campb.  73. 

(t)  Doe  d.  Flower  y.  Peek,  1  B.  &  Ad.  (k)  Digby  t.  Athmnnt  4  Campb.  275. 

428.    See  alio  Doe  d,  Pitt  t.  Laming,  4  (/)  White  t.  W€amtr,  2  Mer.  459. 
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V.  By  whom  the  Action  of  Covenant  may  be  Maintained. 

1.  Heivy  p.  477. 

2.  Executor,  ib. 

3.  Assignee,  p.  479. 

1.  Bv  Heir, — Covenants  which  run  with  the  land  will  descend 
to  the  heir  of  the  covenantee ;  and  he  may  sue  for  a  breach 
thereof;  as  where  the  lessee  covenanted  with  the  lessor  (m),  his 
executors,  and  administrators,  to  repair ;  it  was  holden,  that  the 
heir  of  the  lessor,  though  not  named,  might  have  covenant  against 
lessee  for  not  repairing.  Plaintiff  declared  as  heir  on  a  covenant 
by  lessee  for  years  to  repair  (n),  and  assigned  for  breach,  that  the 
premises  were  out  of  repair  for  a  period  of  time  which  included  a 
portion  of  his  ancestor's  life ;  and  on  this  ground  an  exception  was 
taken  in  arrest  of  judgment,  after  verdict  for  the  plaintiff;  but  it 
was  overruled ;  Holt,  C.  J.,  observing,  that  if  the  premises  were  out 
of  repair  in  the  time  of  the  ancestor,  and  continued  so  i^^Jtj^e  time 
of  the  heir,  it  was  a  damage  to  the  heu* ;  and  the  jury  give  as 
much  in  damages  as  would  put  the  premises  in  repair,  respect 
being  had,  not  to  the  length  of  time  they  continued  in  decay,  but 
to  what  it  will  cost  at  the  time  of  action  brought^  to  put  the  pre- 
mises in  repair.  Upon  a  covenant  with  A.  and  his  heirs  to  do  all 
lawful  and  reasonable  acts  for  further  assurance,  upon  request,  and 
a  request,  made  by  the  ancestor  in  his  life  to  levy  a  fine,  and  neg- 
lect so  to  do,  the  ancestor  not  being  evicted  in  his  life,  but  the  heir 
being  evicted  afterwards,  the  heir  may  maintain  an  action  upon  the 
request  of  the  ancestor,  and  refusal  made  to  him ;  because  the  ulti- 
mate damage  had  not  accrued  in  the  Ufe  of  the  ancestor  (o). 

2.  By  Executor. — A.  and  B.  his  wife,  by  indenture,  demised  lands 
to  C.  for  twenty-one  years,  and  thereby  covenanted,  that  they  (viz,) 
A.  and  B.  would,  at  the  end  of  twenty-one  years,  make  a  good  lease 
to  C.  and  his  assigns  for  twenty-one  years  (p),  commencing  at  the 
expiration  of  the  first  term.  During  the  first  term,  the  lessee  died, 
having  made  his  will  and  appointed  D.  his  executrix,  who  entered, 
&c.  and  died,  having  made  her  vnll  and  appointed  the  plaintiff  her 
executor,  who  entered,  &c.  At  the  expiration  of  the  first  term,  A. 
and  B.  having  refused  to  grant  the  turther  lease,  an  action  was 
brought  by  the  plaintiff  (as  executor  of  D.  executrix  of  C.  the 
lessee),  on  this  covenant,  against  A.  the  husband;  and  it  was  adjudged 
that  the  action  would  weU  lie.  The  reasons  of  the  judgment  are 
not  mentioned  in  the  report ;  but  it  appears  to  have  been  decided 
on  the  ground  that  the  plaintiff,  being  executor  of  D.  who  was  exe- 

(m)  Lougher  ▼.  WilHam$,  2  Ler.  92;  (o)  King  r.Jonet  and  another,  5  Tmnt, 

Skin.  305.  418.   Affirmed  on  error,  4  M.  &  S.  188. 

(n)  Vivian  ▼.  Champion,  Salk,  141.  (p)  Chiqman  ▼.  Daiton,  Plowd.  284,  a. 
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cutriz  of  G.  the  leasee,  was  as  such  entitled  to  the  benefit  of  his 
covenant.  Covenant  by  the  plaintiff  as  executor  of  J.  &  (^).  The 
defendant  sold  lands  to  J.  S.,  and  covenanted  vrith  him,  his  heirs, 
and  assigns,  that  he  should  ^oy  the  lands  against  all  persons 
claiming  under  one  A. ;  and  the  breach  assignea  was,  that  B.  and 
C.  in  the  lifetime  of  the  testator,  entered  claiming  under  A.  On 
demurrer  to  defendant's  plea,  it  was  contended,  for  the  defendant, 
that  the  covenant  was  with  J.  S.,  his  heirs,  and  assigns,  touching  an 
estate  of  inheritance ;  and  therefore,  that  the  action  ought  to  have 
been  brought  by  the  heir  or  assignee,  and  not  by  the  executor ;  but 
it  was  resolved  by  the  court,  that  the  eviction  being  to  the  testator 
in  his  lifetime,  he  could  not  then  have  an  heir  or  assignee  of  this 
land,  and  therefore  the  damages  belonged  to  the  executor,  though 
not  named  in  the  covenant ;  for  he  represented  the  person  of  the 
testator.  But  where  the  plaintiff  as  executrix  declared  that  the 
defendant,  by  deed,  conveying  to  plaintiff's  testator  certain  land  in 
fee,  subject  to  a  redemption  on  payment  of  a  sum  certain,  cove- 
nanted with  the  testator,  his  heirs,  and  assigns,  that  he  was  at  the 
time  of  the  execution  of  the  deed  seised  in  fee,  and  had  a  right  to 
convey,  &c.,  and  assigned  for  breach  that  the  defendant  was  not 
seised,  &c.,  and  had  not  a  right  to  convey,  &c.;  it  was  holden,  that 
the  executrix  could  not  maintain  this  action  without  showing  some 
special  damage  to  the  testator  in  his  lifetime,  or  that  the  plaintiff 
claimed  some  interest  in  the  premises  (r).  But  the  plainti^  being 
devisee  in  fee,  sued  afterwards  in  that  character,  stating  as  damage, 
that  the  premises  were  thereby  of  much  less  value  than  they  would 
have  been,  and  that  she  had  been  prevented  from  selling  them  at  so 
large  a  price  as  she  otherwise  would ;  and  it  was  holden  (s)  that  the 
action  was  maintainable.  The  cases  of  Kingdon  v.  Nottle^  and 
King  v.  Jones^  have  decided,  that  where  there  are  covenants  real, 
that  is,  which  run  with  the  land  and  descend  to  the  heir,  though 
there  may  have  been  a  formal  breach  in  the  ancestor's  lifetime,  yet 
if  the  substantial  damaae  has  taken  place  since  his  death,  the  real 
representative  and  not  the  personal  is  the  proper  plaintiff.  But  where 
the  covenant  is  merely  collateral,  aa  where  lessee  covenanted  not  to 
feU,  lop,  or  top  timber  trees,  excepted  out  of  the  demise,  the  executor 
of  the  lessor  may  maintain  an  action  for  a  breach  in  the  lifetime  of 
the  testator  (t). 

Lessee  for  years  by  indenture  demised  for  a  term  longer  than  his 
own,  the  under-lessee  covenanting  to  pay  rent  to  the  lessee ;  it  was 
holden  (tt),  that  the  executor  of  lessee  ra\At  sue  the  under-lessee 
for  rent  accruing  during  the  continuance  of  the  term ;  for  the  deed 
operated  as  a  demise,  and  the  covenant  was  for  a  payment  in  the 

(f)  Xitey  ▼.  lAmngUnij  2  Ler.  26;  1  in  Kmffy.Jonei,  5  TVtant.  418. 

Yentr.  175,  8,  C,  ($)  Kingdm  ▼.  NoitU,  4  M.  &  S.  53. 

(r)  Kmgdtm  t.  Notth,  E.  53  Geo.  III.  (0  Raymond  ▼.  Mteh,  2  Cr.  M.  &  R. 

B.  R.  on  ipecUl  dem.  1  M.  &  S.  355,  cited  588. 

by  Heutht  J.,  deliTering  judgment  of  court  (u)  Baker  ▼.  Ooitltny,  1  Bingh.  N.  C.  19. 
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nature  of  rent.    Executors  (v),  though  not  named,  may  sue  on  a 
covenant  made  with  testator,  in  reference  to  a  chattel. 

3.  By  Assignee. — ^Assignee  of  part  of  the  reversion  of  all  the 
land  demised  (t£7),  may  take  advantage  of  the  covenants  contained 
in  an  indenture  of  demise ;  for  he  is  an  assignee  within  the  stat. 
32  Hen.  YIII.  c.  34.  As  the  assignee  of  a  term  is  bound  by  cove- 
nants which  run  with  the  land,  so  he  may  take  advantage  of 
them  {x).  If  a  man  demise  or  grant  land  to  a  woman  for  years  (y), 
and  the  lessor  covenant  vrith  the  lessee  to  repair  the  houses  during 
the  term,  the  woman  takes  husband,  and  dies,  the  husband  shall 
have  an  action  of  covenant  as  well  on  the  covenant  in  law  upon  the 
words  **  demise  or  grant,''  as  upon  the  express  covenant.  The  law 
is  the  same  with  respect  to  tenant  by  statute  merchant,  or  statute 
staple  or  elegit,  of  a  term,  and  with  respect  to  him  to  whom  a  lease 
for  years  is  sold  by  force  of  any  execution,  who  shall  have  an  action 
of  covenant  in  the  like  case  as  a  thing  annexed  to  the  land,  although 
they  come  to  the  term  by  act  of  law.  So  the  executor  of  B.  (2;), 
the  executor  of  A.,  is  entitled  to  the  benefit  of  a  covenant  made 
with  A.  and  his  assigns,  for  he  is  the  assignee  in  law  of  A .  N.  The 
word  assignee  comprehends  the  assignee  of  the  assignee,  the  exe- 
cutors of  the  assignee  of  the  assignee  (a),  and  the  assignee  of  the 
executor  or  administrator  of  the  assignee.  But  covenant  does  not 
lie  by  an  assignee  for  a  breach  done  before  his  time  (&).  A  mort- 
gagee died  possessed  of  the  residue  of  a  mortgage  term,  subject  to 
the  usual  proviso  of  its  being  determined  on  payment  of  the  money 
on  a  given  day ;  the  money  was  not  paid  at  the  day,  and  afterwards 
the  mortgagee  died,  having  bequeathed  the  money  to  the  plaintiff* 
by  will,  and  appointed  him  his  executor :  it  was  neld  (c),  that  the 
plaintiff  could  not  sue  in  covenant  as  assignee  of  the  term,  because 
this  was  a  personal  covenant,  collateral,  and  not  running  with  the 
land,  and  because  it  was  broken  in  the  lifetime  of  the  testator. 

Stat.  32  Hen.  VIII.  c.  34.— The  stat.  32  Hen.  VIII.  c.  34, 
after  reciting,  that  many  temporal  and  religious  persons  had  made 
leases  and  ^mnts  of  land  for  life  or  lives,  or  for  term  of  years,  by 
vmtin^  under  seal,  containing  conditions  and  covenants  to  be  per- 
formed as  well  on  the  part  of  the  lessees  and  grantees,  their  exe- 
cutors and  assigns,  as  on  the  part  of  the  lessors  and  grantors,  their 
heirs  and  successors ;  and  that  by  the  common  law  no  stranger  to 
any  covenant  could  take  advantage  thereof;  but  only  such  persons 
as  were  parties  or  privies  thereunto  ;  by  reason  whereof  grantees  of 
reversions,  and  grantees  and  patentees  of  lands  lately  belonging  to 
religious  houses,  were  excludea  from  any  entry  or  action  against  the 

(0)  Doe  d,  Rogen  ▼.  JRogertf  2  Ner.  &  (r)  Chtqmian  t.  Dalton,  Plowd.  284,  a, 

Man.  550.  mi€t  p.  477. 

ifo)  1  Inst.  215,  a.  (a)  Speneer't  case,  5  Rep.  17,  b. 

(x)  Cro.  Eliz.  553.  (b)  Lewet  r.'Ridge,  Cro.  ELa.  863. 

(y)  8pene«r*i  case,  5  Rep.  17,  a,  5th  (c)  Canham  t.  Ru9t,  2  Moore,  (C.  P.) 

Resolution.  164. 
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leasees  and  grantees,  their  executors  and  assigns,  for  breach  of  any 
condition  or  covenant,  enacts,  ^^  that  all  persons  and  bodies  politic, 
their  heirs,  successors,  and  assies,  having  any  gift  or  grant  of  the 
king,  of  any  lands  or  other  hereditaments,  or  of  any  reversion  of  the 
same  which  belonged  to  any  of  the  monasteries,  &c.  dissolved,  or 
by  any  other  means  come  to  the  king's  hand,  since  the  4th  day  of 
February,  A.  D.  1535,  or  which  at  any  time  before  the  passing  this 
act  belonged  to  any  other  person,  and  after  came  to  the  hands  of 
the  king,  and  all  other  persons  being  grantees  or  assignees  to  or  by 
the  king,  or  to  or  by  (26)  any  other  person  than  the  long,  and  their 
heirs,  executors  (27),  successors,  and  assigns,  shall  have  like  advan- 
tages against  the  lessees,  their  executors,  administrators,  and 
assigns,  by  entry  for  non-payment  of  the  rent,  or  for  doing  waste 
or  other  forfeiture  (28),  and  by  action  only  for  not  performing  other 
conditions,  covenants,  or  agreements  expressed  in  the  indentures  of 
leases  and  grants,  against  the  said  lessees  (29)  and  grantees,  their 
executors,  administrators,  and  assigns,  as  the  said  lessors  and 
grantors,  their  heirs  or  successors,  might  have  had.  By  sect.  2,  all 
lessees  and  grantees  of  land  or  other  hereditaments,  for  t-erms  of 


(26)  It  seems  to  have  been  the  opinion  of  the  court  in  Lee  and  Arnold's 
case,  4  Leo.  29,  that  the  bargainee  of  a  reversion,  by  bargain  and  sale, 
indented  and  inrolled,  was  an  assignee  within  this  statute,  though  he  hath 
but  an  use  by  the  act  of  the  party,  and  the  possessioR  by  stat.  27  Hen.  VIII. 

(27)  In  respect  of  this  word,  it  hath  been  holden,  that  an  assignee  of- 
part  of  the  reversion,  as  an  assignee  of  the  reversion  for  years,  of  all  the 
estate  demised,  may  enter  for  condition  broken.  Matures  v.  Westwood, 
B.  R.  H.  40  Eliz.  Cro.  Eliz.  599,  600,  617  ;  Moor,  527,  S.  C;  1  Inst. 
215,  a.  So  the  grantee,  for  life,  of  a  reversion,  is  an  assignee  within  this 
statute,  and  may  enter  for  condition  broken.  Kidwelly  v.  Brandy  Plow. 
72.  But  the  grantee  of  the  whole  estate,  in  reversion,  in  part  of  the  thing 
demised,  is  not  within  the  meaning  of  the  statute ;  as  if  the  reversioner  in 
fee  of  four  acres  grants  two  acres  in  fee,  the  erantee  cannot  enter,  because 
conditions  cannot  be  apportioned  by  act  of  the  party,  4  Leo.  27.  But 
covenants  may.  See  Twynam  v.  Pickardy  2  B.  &  A.  105,  where  it  was 
adjudged,  that  covenant  will  lie  by  the  assignee  of  the  reversion  of  part 
of  the  demised  premises  against  the  lessee  for  not  repairing  such  part. 

(28)  Although  the  words  of  the  statute  be  for  non-payment  of  the  rent, 
or  for  doing  of  waste  or  other  forfeiture,  yet  the  g^rantees  or  assignees 
shall  not  take  advantage  of  every  forfeiture  by  force  of  a  condition,  but  of 
such  conditions  only,  as  either  are  incident  to  the  reversion,  as  rent;  or 
for  the  benefit  of  the  estate,  as  for  keeping  the  house  in  repair,  for  making 
fences,  scouring  ditches,  preserving  woods,  or  such  like,  and  not  for  the 
payment  of  any  sum  in  gross,  delivery  of  corn,  wood,  or  the  like.  1  Inst. 
215,  b;  Moor,  876,  pi.  1228. 

(29)  This  statute  does  not  extend  to  covenants  upon  estates  tail.  1 
Inst.  215,  a.    See  also  the  preamble. 
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vears,  life,  or  lives,  their  executors,  administrators,  or  asfflgns  shall 
have  like  action  and  remedy  against  all  persons  and  bodies  politic, 
their  heirs,  successors,  and  assigns,  having  any  gift  or  grant  of  the 
king,  or  of  any  other  persons,  of  the  reversion  of  the  same  lands 
and  hereditaments  so  letten,  or  any  parcel  thereof,  for  any  condition 
or  covenant,  expressed  in  the  indentures  of  their  leases,  as  the  same 
lessees  might  have  had  against  the  said  lessors  and  grantors,  their 
heirs  and  successors." 

The  first  section  of  the  preceding  statute  gives  to  the  assignee 
of  the  reversion  two  remedies :  one,  by  entry  for  non-payment  of 
rent,  doing  waste,  or  other  forfeiture ;  and  the  other,  by  action,  for 
not  performing  other  conditions,  &c. ;  and  as  the  remedy  by  entry^ 
according  to  the  construction,  1  Inst.  215,  b,  is  confined  to  for- 
feitures by  force  of  such  conditions,  as  either  are  incident  t^  the 
reversion,  or  for  the  benefit  of  the  estate ;  so  it  hath  been  re- 
solved (c),  that  the  remedy  by  action  is  confined  to  the  breaches 
of  such  covenants,  as  relate  to  the  thing  demised,  and  not  to  col- 
lateral covenants.  And  on  this  ground,  where  the  mortgagor 
and  mortgagee  of  a  term  made  an  under-lease  (c?),  in  which  the 
covenants  for  the  rent  and  repairs  were  with  the  mortgagor  and 
his  assigns  only ;  it  was  holden,  that  the  assignee  of  the  mortgagee 
could  not  maintain  an  action  for  the  breach  of  these  covenants ; 
because  they  were  not  covenants  running  with  the  land,  but  colla- 
teral covenants,  being  entered  into  with  a  stranger  to  the  land,  that 
is  the  mortgagor,  who  had  only  an  equity  of  redemption.  If  the 
estate  in  reversion  («),  in  respect  of  which  the  condition  or  covenant 
was  made,  be  extinguished,  the  condition  or  covenant  is  also  ex- 
tinguished: as  where  a  lease  was  made  for  100  years,  and  the 
lessee  made  an  under-lease  for  20  years,  rendering  rent,  with  a 
clause  of  re-entry ;  and  afterwards  the  original  lessor  granted  the 
reversion  in  fee,  and  the  grantee  purchased  the  reversion  of  the 
term ;  it  was  holden,  that  the  grantee  should  not  have  either  the 
rent,  or  the  power  of  re-entry ;  for  the  reversion  of  the  term,  to 
which  they  were  incident,  was  extinguished  in  the  reversion  in  fee. 
Tenants  in  common  of  a  reversion  may  maintain  covenant  against 
the  assignee  of  the  term  for  the  recovery  of  arrears  of  rent,  although 
it  should  appear,  that  at  time  of  action  brought,  the  reversion  was 
out  of  the  plaintiffs,  they  having  granted  it  over,  after  the  rent 
became  due  (/).  N.  In  Glover  v.  Cope(g)^  B.  R.  Pasch.  3  W. 
&  M.  Garth.  205,  it  was  adjudged,  after  two  solemn  arguments,  by 
Holtj  C.  J.,  and  the  court,  that  the  grantee  of  the  reversion  of 


s 


e)  8penctr'$  ease,  5  Rep.  18,  a.  402,  3. 

d)  Webb  ▼.  RuueU,  3  T.  R.  402,  3,  (f)  Midffley  and  another  t.  Lowlaee, 

cited  and  relied  on  in  Whitton  y.  Peacock,  Garth.  289 ;  12  Mod.  45,  8,  C, 

2  Bingh.  N.  C.  411.  (g)  3  Lev.  326 ;  Skin.  305,  S,  C,    See 

(e)  Moore,  94,  pi.  232,  recognised  by  also  Whitton  t.  Peacock,  3  Myl.  &  K. 

Kenpon,  C.  J.,  deUfering  the  opinion  of  325. 
the  court  in  Webb  t.  Ruaell,  3  T.  R. 

VOL.   I.  I  1 
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copyhold  lands  was  within  the  intention  and  equity  of  the  preceding 
statute,  which  is  a  remedial  law,  and  of  great  and  universal  use,  and 
absolutely  necessary  as  well  for  copyholders  as  others;  and  that  by 
this  construction  oi  the  statute  the  lords  of  copyhold  manors  could 
not  be  injured.    A  remainder-man  is  an  assignee  of  the  reversicm 
within  this  statute :  Devise  to  A.  for  life,  remainder  to  B.  for  life, 
&c.,  with  power  to  make  leases  for  21  years:  A.  leases  for  14 
years,   by  indenture,   in  which  lessee  covenants  with  lessor,   his 
heirs,  and  assigns,   for  payment  of  the  rent  to  lessor,   and  to 
such  other  person  as  should  be   entitled  to  the   freehold,   &c. 
A.  dies  pending  the  term,  and  after  the  death  of  A.  rent  be- 
coming in  arrear,  B.  brings  covenant  (A) :   held,   that  it  would 
lie ;  for  B.  is,  within  the  meaning  of  the  statute,  an  assignee  of 
the  reversion  of  that  estate  out  of  which  the  lease  is  granted. 
But  where  J.  B.,  being  seised  in  fee,  conveyed  to   defendant 
and  T.  J.,  their  heirs,  and  assigns,  to  the  use  that  J.  B^  his 
heirs,  and  assigns,  might  have  and  take  to  his  use  a  rent  certain 
to  be  issuing  out  of  the  premises,  and  subject  to  the  said  rent,  to 
the  use  of  defendant,  his  heirs,  and  assigns ;  and  defendant  cove- 
nanted with  J.  B.,  his  heirs,  and  assigns,  to  pay  to  him,  his  heirs, 
and  assigns,  the  said  rent,  and  to  build,  within  one  year,  one  or  more 
messuages  on  the  premises,  for  better  securing  the  said  rent ;  and 
J.  B.,  within  one  year,  demised  the  said  rent  to  plaintiffs  for  1000 
years :  it  was  holden  (i),  that  covenant  would  not  lie  at  the  suit  of 
the  plaintiff  for  non-payment  of  the  rent,  or  for  not  building  the 
messuages,  for  here  was  neither  privity  of  contract,  nor  privity  of 
estate ;  the  rent  was  reserved  out  of  the  original  estate ;  the  covenant 
was  a  covenant  in  gross.     Lessee  for  years  assigns  over  his  term  by 
indenture  to  J.  S.  (k) ;  and  in  the  same  deed^  he  covenants  that 
J.  S.  and  his  assigns  ^shall  enjoy  the  land  during  the  term  without 
interruption  from  any  person ;  after  which  J.  S.  assigns  over  the 
term  by  parol,  and  the  assignee  being  disturbed  brought  an  action 
of  covenant ;  and  adjudged,  that  it  well  lies ;  although  the  assign- 
ment was  not  by  writing,  because  the  assignee  was  privy  in  estate. 
But  now  by  stat.  29  Car.  II.  c.  3,  s.  3,  leases,  estates,  or  interests, 
either  of  freehold,  terms  of  years,  or  uncertain  interest,  cannot  be 
assigned,  unless  by  deed  or  note  in  writing,  signed  by  the  assignor  or 
his  agent,  or  by  operation  of  law.    A  person  to  whom  an  apprentice 
is  assigned  according  to  the  custom  of  the  city  of  London  (/),  cannot 
maintain  covenant  on  the  indenture  of  apprenticeship  to  which  he 
is  not  a  party ;  because  custom  cannot  ms!ke  an  assignee,  so  as  to 
entitle  him  to  an  action. 

As  an  assignee  of  a  leasee  is  charged  in  covenant  for  repairs, 

(A)  Itherwood  ▼.  OWcfunt,  3  M.  &  S.  (Js)  Awder  ▼.  Noket,  Cro.  Elu.  456, 

382»  recognized  in  Bringlot  ▼.  Ooodsonj  recognized  and  briefly  stated  in  3  Rep. 

4  Bingh.  N.  C.  735.  63,  a. 

(0  Miinei  t.  Branch,  5  M.  &  S.  411.  (/)  Barter  ▼.  BeardweU,  1  Show.  4. 
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(though  assignees  are  not  named  in  the  covenant)  in  respect  of  his 
having  the  possession ;  so  an  assignee  of  the  reversion  has  an  action 
of  covenant  for  default  of  repairs  in  respect  of  his  having  the  rever- 
sion, though  assignees  are  not  named  in  the  covenant  (m). 

Tenants  in  common  mat/  join  in  covenant  for  repairs  (n),  but  no 
case  has  been  decided  that  thev  must  join  (o).  Hence  also  assignee 
of  part  only  of  the  interest  of  the  original  lessee  may  sue  upon  a 
covenant  to  procure  a  renewal  of  letters  patent,  without  joining  the 
assi^ee  of  the  remaining  part ;  for  they  are  tenants  in  common, 
having  separate  and  distinct  interests  in  the  term,  and  the  damages 
are,  in  their  nature,  severable,  and  may  be  apportioned  by  the  jury 
according  to  the  value  of  the  share  of  each  (p). 


V.  Against  whom  the  Action  of  Covenant  may  be  maintained: 


1.  Heir,  p.  4%3. 

2.  Executor f  p.  484. 

3.  Assignee f  p.  484. 


1.  Against  Heir. — An  action  of  covenant  will  lie  against  the 
heir  on  a  covenant  by  his  ancestor  for  himself  and  his  hours,  as  weU 
as  an  action  of  debt  will  lie  against  the  heir  on  a  bond,  wherein  the 
ancestor  has  bound  himself  and  his  heirs  (q).  It  is  not  necessary 
to  allege  in  the  declaration,  that  the  heir  has  lands  by  descent.  It 
seems,  however,  that  in  this  case,  as  well  as  in  debt  on  bond  against 
the  heir,  if  the  heir  has  not  any  lands  by  descent,  he  may  insist  on 
it  by  way  of  defence  to  the  action.  See  the  form  of  plea  of  riens 
per  descent  to  an  action  of  covenant  against  heir,  Lutw.  290. 

In  an  action  on  a  breach  of  covenant  in  a  lease  for  quiet  enjoy- 
ment, the  declaration,  after  statins  that  defendant's  ancestors 
granted  the  lease  in  question,  allegeo,  that  the  reversion  vested  in 
me  defendant  by  assignment ;  defendant,  by  guardian,  pleaded  that 
the  reversion  md  not  vest  in  him  modo  et  forma  ;  it  appeared  in 
evidence,  that  the  estate  descended  to  the  defendwt,  an  infant,  as 
heir  at  law  to  the  lessors  (r) ;  whereupon  it  was  objected,  that  the 
reversion  vested  in  the  defendant  by  descent^  and  not  by  assign- 

(m)  Per  Cwr.  in  Kitchen  ? .  Buckly,  1  (o)  Per  Tindai,  C.  J.,  in  8imp9on  ▼. 

Ler.  109 ;  T.  Raym.  80.  Clayton,  ubi  tup. 

(«)  8.  C.  recognized  by  Tindai,  C.  J.,  (jf)  Shnpwn  t.  Clayton,  nM  n^. 

In  8in^$on  ▼.  Clayton,  4  Bingh.  N.  C.  (q)  Dyke  y.  Sweeting,  WiUei»  585. 

781.  (r)  Derieley  t.  Cuttanee,  4  T.  R.  75. 
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ment ;  and  that  if  the  declaration  had  charged  the  defendant  aa 
heir,  he  might  have  prayed  the  narol  to  demur  («),  in  order  that  he 
might  have  an  opportmiity  of  electing  whether  he  would  take  the 
estate  subject  to  the  incumbrance  or  not.  But  the  court  was  of 
opinion,  that  if  the  defendant  had  intended  to  avail  himself  of  his 
infancy,  he  ought  to  have  pleaded  it ;  that  it  was  sufficient  to  prove 
the  substance  of  the  issue,  which  was,  that  defendant  was  clothed 
with  such  a  character  as  would  make  him  liable  to  the  covenant ; 
and  that  was  sufficiently  proved  by  showing  that  the  estate  was 
vested  in  him ;  for  whether  he  was  in  possession  as  assignee  or  heir 
at  law,  he  was  equally  liable  to  this  covenant. 

2.  Against  Executor, — ^Executors  and  administrators  are  bound 
by  the  covenants  of  their  testator  or  intestate,  although  they  be 
not  named ;  unless  the  covenants  are  such  as  in  their  nature  deter^ 
mine  by  the  death  of  the  covenantor.  It  was  said  by  the  court,  in 
Hyde  v.  Dean  of  Windsor^  Cro.  Eliz.  553,  that  covenant  lies  against 
an  executor  in  every  case,  although  he  be  not  named,  unless  it 
be  such  a  covenant,  as  is  to  be  performed  by  the  person  of  the 
testator,  which  the  executor  cannot  perform.  Executors  and  admi- 
nistrators may  be  sued  as  assignees  (t) ;  for  they  are  assignees  in 
law  of  the  interest  of  the  term  (u).  Where  covenant  is  brought 
against  an  executor  (v),  although  the  breach  assigned  be  for 
default  of  reparation  committed  m  the  time  of  the  executor,  yet 
the  judgment  must  be  de  bonis  testatoris  ;  for  it  is  the  covenant  of 
the  testator  which  binds  the  executor  as  representing  him,  and 
therefore  he  must  be  sued  by  that  name.  Covenant  by  testator  to 
teach  an  apprentice  his  trade  is  binding  on  the  executors  (to),  and 
they  ought  to  see  that  the  apprentice  is  taught  his  trade ;  and  if 
they  are  not  of  the  same  trade,  they  ougnt  to  assign  him  to 
another  who  is  of  the  trade,  so  that  he  mav  be  taught  according 
to  the  covenant.  Where  an  administrator  had  occupied  premises 
demised  by  indenture  to  the  intestate,  it  was  holden  (or),  that  a 
plea  to  covenant  for  non-payment  of  rent,  taxes,  and  non-repair, 
stating  that  the  premises  yielded  no  profit,  could  not  be  supported. 
The  general  rule  is,  that  the  executor  of  a  lessee  is  liable  as 
assignee,  except  that  with  respect  to  rent,  his  liability  does  not 
exceed  what  the  property  yields.  No  such  exception  applies  to  the 
covenant  for  repairs  (y). 

S.  Against  Assignee, — 1.  If  the  covenant  extends  to  a  thing  in 
esse,  parcel  of  the  demise,  as  a  covenant  to  repair  (2;),   to  reside 

(t)  But  lee  now  ttat.  11  Geo.  IV.  &  arg.  in  WeiUworth  ▼.  Coei,  10  A.  St,  E. 

1  Wm.  IV.  c.  47.  i.  10.  43  ;  2  P.  &  D.  252. 

(/)  Tilneyy.Norri$,E.l2VnXi.Ul,  B.  (x)  Dremeere  ▼.  MorUon,  1  Bingh.  N. 

R.  Garth.  519  ;  1  Ld.  Raym.  453 ;   Salk.  C.  89. 
S09|  8.  C.  (y)    Per  Bo9anqu€t,  J„   8.   C,     See 

(«)  Per  Ffemtnfft  C.  J.,  1  Bnlstr.  23.  HwMge  t.  WUtvn,  3  P.  &  D.  641. 

(9)  ColHn9  ▼.  Tkrtmgkgood,  Hob.  188.  {x)  Dean  tmd  Cht^ier  qf  Wvndtor^i 

(mf)  Walker  ▼.  HtM,  1  Ler.  177,  cited  cage,  5  Rep.  24,  a. 
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ooiisUuitly  on  the  demised  premiaes  (a),  to  leave  part  of  the  land 
demised  every  year  for  pasture  (A),  to  insure  against  fire  premises 
situated  within  the  limito  mentioned  in  the  Party- wall  Act,  14  Geo. 
III.  c.  78  (c)f  or  the  like,  the  thing  to  be  done  by  force  of  the 
covenant,  is  in  a  manner  annexed  and  appurtenant  to  the  thing 
demised :  it  is  a  parcel  of  the  contract,  and  tends  to  the  support  of 
the  thing  demised ;  hence,  it  shall  bind  the  assignee,  although  he 
be  not  named;  and  the  assignee  by  act  in  law,  as  tenant  by  elegit 
of  a  term,  or  he  to  whom  a  lease  for  vears  is  sold  by  rorce  of 
any  execution,  is  equally  bound  with  we  assignee  by  act  of  the 
party  (d).  Where  it  is  proved  (e)  that  A.  is  tenant,  and  that 
upon  his  Quitting  the  premises  B.  takes  possession,  B.  may  be  pre- 
sumed to  nave  come  in  as  assignee  of  A. 

A  covenant  by  a  lessor  to  supply  the  premises  demised,  (two 
houses,)  with  a  suiBBcient  quantity  of  good  water  at  a  certain  rate 
for  each  house,  is  a  covenant  that  runs  (/)  with  the  land. 

2.  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time  of  the 
demise,  but  to  be  done  upon  the  thing  demised,  as  a  covenant  to 
build  a  new  wall  upon  the  thing  demised ;  it  shall  bind  the  assignee, 
if  named. 

S.  If  the  covenant  relates  to  a  thmg  merelv  collateral  to  and  not 
in  any  respect  concerning  the  thing  demised  (^),  as  a  covenant  to 
build  a  house  on  the  land  of  the  lessor  which  is  not  parcel  of  the 
demise;  or  to  pay  any  collateral  sum  to  the  lessor,  or  to  a 
stranger  (A) ;  the  assignee,  though  named,  is  not  bound  by  such 
covenant ;  because  the  thing  covenanted  to  be  done,  is  merely  col- 
lateral, and  not  in  any  respect  touching  or  concerning  the  thinff 
demised  (30).  In  order  to  bind  the  assignee,  even  though  namec^ 
it  is  essentially  necessary,  that  the  thing  covenanted  to  be  done,  or 
not  to  be  done,  should  directly  affect  the  nature,  quality,  or  value 
of  the  thing  demised,  or  the  mode  of  occupying  it :  Hence,  where 
in  a  lease  of  land(t),  with  liberty  to  make  a  waterHX)urse,  and 

(a)  TVaem  t.  Chiqflm,  2  H.  Bl.  133.  266. 

(bS  Coekton  t.  Coekt  Cro.  Jac.  125.  (a)  Speneer'i  ease,  2nd  Resolutioii. 

fe)  Vmwm  ▼.  Smith,  5  B.  &  A.  1.  (A)  Mayko  t.  BuckhmrMt,  Cro.  Jac. 

U)  6th  Betolation.     Spenetr'i  caaCf  438. 

5  Rep.  17  b.  (0  Ma^  qfOmgUton  ▼.  Pattimm,  10 

(e)  Doe  f.  Murkiif  6  M.  &  S.  110,  Eaat,    130,   recognized   in   Btuterby   ▼. 

reoogniied    by  Barley,  J.,  in   Hot  d,  Sampwn^  1  Cro.  &  J.  118.    See  6  Bingh. 

T.  WtUuMU,  6  B.  &  C.  42.  170. 


(/}  Jowrdaki  t.  WUmm,  4  B.  &  A. 


(30)  It  is  a  substantive,  independent  agreement,  uot  quodam  modo^ 
but  nullo  modo  annexed  or  appurtenant  to  the  thing  leased.  Per  Wilmoty 
C.  J.,  deliveriug  the  opinion  of  the  court  in  Bally  v.  WelU^  Wilmot,  345. 
See  this  doctrine  discussed  by  Tindal,  C.  J,  in  Flight  v.  Glossop^  2 
Bingh.  N.  C.  131. 


486  COVENANT. 

erect  a  mill,  the  leasee  covenanted  for  himself  and  his  aarigns,  not 
to  hire  persons  to  work  in  the  mill,  who  were  settled  in  other 
parishes,  without  a  certificate  of  their  settlement ;  it  was  holden, 
that  this  covenant  was  not  binding  on  the  assignee  of  the  term : 
because  the  state  of  the  thing  demised  would  be  the  same  at  the 
end  of  the  term,  whether  the  parish  were  more  or  less  burdened 
with  poor ;  and  although  the  value  of  the  reversion  would  not  be  so 
^reat  if  the  poor^s  rate  were  increased,  yet  that  burden  would  be 
increased  by  a'  collateral  circumstance :  and  the  work  to  be  done 
being  the  same,  whether  it  were  done  by  workmen  from  one  parish 
or  another,  coidd  not  affect  the  mode  of  occupation. 

4.  If  a  covenant  relates  to  personal  goods  (A),  as  on  a  demise  of 
sheep  for  a  certain  time,  if  the  lessee  covenants  for  himself  and  his 
assigns  to  re-deliver  the  sheep  at  the  end  of  the  time,  and  the 
lessee  assign  the  sheep  over,  this  covenant  (31)  will  not  bind  the 
assignee,  though  named^  because  there  is  not  any  privity.  In  the 
case  of  realtv  there  subsists  a  privitv  between  the  lessor  and  the 
lessee,  and  his  assigns,  in  respect  of  the  reversion,  but  in  the  case  of 
a  lease  of  personal  goods,  there  is  not  any  reversion,  but  merely  a 
chose  in  action  in  the  personalty,  which  cannot  bind  any  but  the 
covenantor,  or  his  personal  representative  (32).  A  lessee  of  tithes 
covenanted  for  himself  (/),  his  executors,  administrators,  and  assigns, 
not  to  let  any  of  the  farmers  occupying  the  estate  out  of  which  the 
tithes  arose,  have  any  part  of  the  tithes  without  the  consent  of  the 
lessor ;  and  further  covenanted  for  himself  and  his  assigns  to  find 
and  aUow  to  the  lessor  sufficient  wheat  straw  for  thatchmg  any  of 
the  buildings  then  in  lessor's  occupation ;  the  lessee  assigned  to  the 
defendant,  who  suffered  several  of  the  farmers  to  retain  part  of  the 
tithes  without  the  lessor's  consent.     An  action  having  been  brought 

{i)  Spencer^*  cue,  3d  Resolation. 

(0  BaUy  ▼.  WeU9,  M.  10  Geo.  III.  C.  B. ;  3  Wib.  25 ;  ^ilmot,  341,  Sf.  & 


(31)  ''  The  covenant  m  this  case  is  not  collateral,  but  the  parties,  that 
is,  the  lessor  and  assignee,  are  total  strangers  to  each  other,  without  any 
line  or  thread  to  unite  and  tie  them  together,  and  to  constitute  that  pri- 
vity, which  must  subsist  between  debtor  and  creditor  to  support  an  action.*' 
Wilmot,  C.  J.,  in  Bally  v.  Wells,  Wihnot,  345. 

(32)  *'  To  carry  the  lien  of  a  personal  obligation  over  to  an  assignee, 
and  to  make  him  the  object  of  an  action  at  the  suit  of  a  person  with  whom 
he  did  not  originally  contract,  he  must  in  all  cases  be  named,  and  there 
must  also  be  a  privity  between  the  assignee  and  the  person  to  whom  he 
becomes  engagea ;  and  the  covenant  must  respect  the  thing  leased.  The 
chose  in  action,  which  of  itself  is  not  assignable,  loses  that  property  under 
those  circumstances,  and  in  a  waiting  dependent  state  follows  its  principal ; 
and  assignees  of  leases  become  liable  to  assignees  of  reversions,  and  vice 
wrw."— Per  Wilmot,  C.  J.,  ib.  345. 
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against  the  defendant  for  this  breach  of  the  covenant,  and  a  verdict 
for  the  plainti£^  it  was  moved,  in  arrest  of  judgment,  that  the 
action  would  not  lie  against  the  defendant,  inasmuch  as  the  cove- 
nant was  merely  personal  and  collateral,  binding  the  lessee  only ; 
that  tithes  were  mcorporeal,  lying  in  grant,  and  which  therefore 
would  not  endure  such  an  annexation  of  covenant.  But  the  court 
were  of  opinion,  that  there  was  not  any  difference  between  land  and 
tithes  as  to  the  annexation  of  covenants ;  that  this  covenant  was 
not  a  mere  collateral  covenant,  but  related  to  the  thing  demised, 
materially  and  essentially  tending  to  preserve  it,  and  as  such,  obli- 
gatory on  the  assignee  being  named,  and  there  being  a  privity  in 
respect  of  the  reversioner,  the  lessor.  So  where  a  lease  contamed 
a  demise  of  all  mines  and  minerals  then  opened  or  discovered, 
or  which  might  during  the  term  be  opened  or  discovered,  in  or 
under  certain  moors  or  waste  lands,  and  also  all  smelting  mills  then 
standing  upon  the  lands,  with  full  liberty  to  sink  shafts  there,  and  to 
build  thereon  any  mills  or  other  buildings  requisite  for  working  the 
mines;  the  lessor  afterwards  granted  his  reversion  to  A.,  who  by 
will  devised  the  same  to  the  plaintiffs ;  it  was  holden  (m),  that 
the  covenant  to  build  the  new  smelting  mill  (which  was  implied 
from  the  language  of  the  deed)  tended  to  the  support  and  main- 
tenance of  the  tning  demised,  and  that  the  assignee  of  the  rever- 
sion might  therefore  sue  upon  it. 

Covenant  by  lessee  against  the  assimees  of  lessor  (n).  The 
lessee  covenanted  to  leave  all  the  trees  he  should  plant  auring  the 
term.  The  lessor  covenanted,  for  himself,  his  executors,  and  admi- 
nistrators, to  pay  for  the  trees  at  a  fair  valuation,  by  two  persons  to 
be  named  by  each  party,  their  executors,  administrators,  or  assims. 
The  term  expired.  The  defendants,  assignees  of  lessor,  refused  to 
name  an  arbitrator,  which  was  the  breach  assigned.  On  general 
demurrer  to  the  declaration,  after  argument,  and  time  taken  to 
consider.  Lord  Mansfield^  C.  J.,  delivered  the  opinion  of  the  court, 
that  the  covenant  to  refer  to  arbitration  did  not  run  with  the  land ; 
and  therefore  the  assignees  were  not  bound  by  it,  on  the  authority 
of  Spencer's  case,  the  assignees  not  being  named.  So  where  a 
term  is  granted  as  a  security  for  money  lent  on  mortgage,  the  cove- 
nant in  the  indenture  of  mortgage  to  pay  the  money  on  a  given 
day,  is  a  personal  and  a  collateral  covenant  not  running  with  the 
land  (o).  Where  lands  are  conveyed  by  A.  to  B.  (p),  in  fee,  to  the 
use  of  such  person  as  C.  shall  appoint,  and  C.  covenants  for  him- 
self and  his  assigns  to  pay  to  A.  a  fee  farm  rent  for  the  lands,  and 
afterwards  C,  in  pursuance  of  his  power,  makes  an  appointment  to 

(m)  Samfum  and  another  r.  Eoittrhyt  MSS.  and  4  Dong.  351. 

9  B.  &  C.  505.    Judgment  affirmed  on  (o)  Canham  ▼.  /Zu«^  2  Moore,  164. 

error,  6  Bingh.  644.     See  alao  Carr  t.  \p)  Roach  t.  Wadham,  6  East,  289, 

Robtrt$f  5  B.  &  Ad.  78.  cited  in  Doe  d.  Wigan  ▼.  Jone$t  10  B.  & 

(fi)  Grey  ▼.  ChUhhertmm  and  another^  C.  459. 
AMeigneu  i^fMiiU,  T.  25  Geo.  III.  B.  R. 
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D. ;  D.  the  appointee  cannot  be  sued  on  the  covenant  as  the  assignee 
of  C. ;  for  the  appointee  has  not  the  estate  of  C,  but  is  in  by 
the  original  conveyance.  A  covenant  which  runs  with  the  land  (9), 
e.  g.  a  covenant  to  repair,  is  divisible ;  and  will  bind  the  assignee  of 
parcel  of  the  estate  demised,  quoad  the  repairs  of  such  parcel.  So 
where  covenant  was  brought  by  the  lessor  against  the  assignee  of 
the  lessee  for  the  non-payment  of  a  yearns  rent  (r).  Defen£uit,  as 
to  the  rent  (js)  for  half  the  year,  pleaded  an  eviction  during  that 
time  of  a  moiety  of  the  premises  by  title  paramount.  On  demurrer, 
the  question  was,  whether  the  rent  was  apportionable ;  it  was  holden, 
that  the  condition  of  the  assignee  was  different  from  that  of  the 
lessee  who  was  chargeable  on  the  privity  of  contract,  for  the  assignee 
was  chargeable  on  the  privity  of  the  estate,  and  in  respect  of  the 
land ;  hence  the  rent  in  question  was  apportionable ;  on  the  same 
principle  as  the  rent  of  the  lessee  or  assignee  would  have  been  in  an 
action  of  debt  or  replevin. 

Where  the  lessee  of  a  public-house  covenanted  for  himself,  his 
executors,  and  assigns,  with  his  lessors  (brewers,)  to  take  all  his 
beer  of  them  or  their  successors  in  their  said  trade ;  and  the  lessors 
sold  their  trade  and  the  public-house,  with  other  premises,  to  third 
persons,  who  removed  the  plant,  &c.  to  a  distance  of  two  miles, 
and  there  carried  on  the  business  of  brewers;  it  was  holden(0, 
that  the  trade  of  the  lessors  was  thereby  determined;  and  that 
their  assignee  could  not  take  advantage  of  the  covenant,  on  the 
assignee  of  the  lessee  purchasing  beer  from  another  brewer. 

Assignee  of  the  term  is  not  answerable  for  the  breach  of  such 
covenants  as  were  broken  by  lessee  before  he  became  assignee  (u), 
€.  g.  as  where  lessee  covenanted  to  rebuild  within  such  a  time,  and 
failed  to  do  so,  and  then  after  the  expiration  of  the  time,  assigned. 
Neither  is  he  answerable  for  such  breaches  of  covenant  as  are  com- 
mitted after  he  has  assigned  over  the  thing  demised  (v),  for  if  an 
action  be  brought  against  him  charging  him  with  such  breaches,  he 
may  plead,  that  before  the  breach  was  incurred,  he  assigned  all  his 
estate  and  interest  in  the  thing  demised  to  J.  S.  (33),  and  this  will 

(<q)  Congham  t.  King,  1  Rol.  Abr.  522 ;  a  moiety  of  the  rent  for  half  a  year. 

Sir  William  Jones,  245,  i9.  C. ;  Cro.  Car.  (/)  Doe  d,  Calvert  t.  Reid,  10  B.  &  C. 

221,  8.  C,  recognized  by  the  court  in  Ste-  849. 

veneoH  ▼.  Lombard,  2  East's  R.  580.  («)  Oreeeot Y.Green,  Salk.199 ;  Chtarek- 

(r)  Stevenson  r,  Lombard,  B.  R.  T.  42  wardens  qfSt,  Saviour's  ▼.  Smith,  3  Burr. 

Geo.  III.  2  East's  R.  575.  1271 ;  1  Bl.  R.  351,  5.  C. 

(s)  This  ought  to  hare  been  pleaded  to  (v)  Chancellor  v.  Poole,  Doug.  764. 


(33)  An  assignment  to  a  beggar  or  a  person  leaving  the  kingdom,  pro- 
vided the  assignment  be  executed  before  his  departure,  is  good.  Nor  will 
such  assignment  be  considered  as  fraudulent,  although  the  assignee  never 
takes  possession,  Taylor  v.  Shunij  1  Bos.  &  Pul.  21.  See  also  Lekeux 
V.  Nash,  Str.  1221,  and  Odell  y.Wake,  3  Campb.   394.     A  fraudulent 
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be  a  good  discharge ;  and  it  is  observable  that  in  snch  plea,  it  is 
not  necessary  to  allege  that  the  lessor  had  notice  of  such  assim- 
ment  (w).  An  assimee  cannot  (x),  by  assigning  before  action  brought, 
defeat  an  action  for  breaches  of  covenant  running  with  the  land, 
and  incurred  in  his  time,  the  right  of  action  being  complete,  and 
vested  before  the  assignment. 

The  lessee,  by  deed-poll,  assigned  his  interest  in  the  demised  pre- 
mises to  A.,  subject  to  the  pa}rment  of  the  rent,  and  performance 
of  the  covenants  contained  in  the  lease.  A.  took  possession,  and 
occupied  under  this  assimment,  and,  before  the  expiration  of  the 
term,  assigned  to  a  thira  person.  The  lessor  sued  the  lessee  for 
breaches  of  covenant  conmiitted  during  the  time  that  A.  continued 
assignee,  and  recovered  damages ;  it  was  holden  (y),  that  the  lessee 
might  maintain  an  action  founded  in  tort  against  A.,  for  having 
neglected  to  perform  the  covenants  during  the  time  he  continuea 
assimee,  whereby  the  lessee  sustained  £miage.  This  case  pro- 
ceeded upon  the  ground  that,  during  the  continuance  of  the  interest 
of  the  assignee,  there  is  a  duty  on  his  part  to  pay  the  rent  and  per- 
form the  covenants  (z). 

From  the  form  of  the  foregoing  plea,  it  may  be  collected,  that 
an  assignee,  in  order  to  exonerate  himself  from  his  liability  under 
the  covenants  in  a  lease,  must  convey  all  (34)  his  estate  and  inte- 
rest in  the  thing  demised.     If  the  conveyance  falls  short  of  this,  it 

(w)  Pifehery,  TbMy,  Salk.  81 ;  4  Mod.  (y)  Burnett  r.  Lynch,  5  B.  &  C.  589 ; 

71 ;  2  Vent.  228 ;  Carth.  177,  8.  C,  by  8  D.  &  Ry.  368. 

name  of  Tmejf  t.  Pitcher,  3  Lev.  295  ;  1  {z)  Per  Denman,  C.  J.,  in  Wblveridffc 

Show.  340,  8.  C,  y.  Steward,  3  Tyr.  653. 

(or)  JIarley  t.  Kiny,  2  Cr.  M.  &  R.  18. 


assignment  is  as  no  assignment  at  all.  In  that  case,  both  at  law  and  in 
equity,  the  act  is  altogether  void.  But  it  is  a  mistake  to  call  an  assign- 
ment to  a  beggar  a  fiaudulent  assignment.  If  a  party  assign  nominaUy, 
only,  retaining  the  beneficial  possession  all  the  time,  it  is  fraudulent,  because, 
whilst  he  assumes  to  do  one  thing,  he  really  does  another.  He  retains  the 
benefit,  and  by  a  false  act  endeavours  to  get  rid  of  the  burthen.  But  if 
he  assigns  really,  getting  rid  of  the  burthen,  and  giving  up  really  the  bene- 
fit also  (if  any)  to  his  assignee,  it  is  not  a  fraudulent  act.  His  motive  for 
parting  with  it,  or  the  other's  motive  for  receiving  it,  are  not  enough  to 
make  it  fraudulent,  if  the  act  done  be  a  real  act,  intended  really  to  ope- 
rate as  it  appears  to  do.  Per  Aldenorij  B.,  in  Fogg  v.  Dobie^  3  Y.  &  C. 
103.  An  assignment  to  a  feme  covert,  where  husband  has  not  refused 
his  assent,  is  sufficient;  for  a  feme  covert  is  of  capacity  to  purchase  of 
others  without  the  consent  of  her  husband ;  and  though  he  may  disagree 
and  divest  the  estate,  yet  if  he  neither  agree  nor  disagree,  the  purchase  is 
good.     Barnfather  v.  Jordan^  Doug.  451. 

(34)  In  Eaton  v.  Jacgues,  Doug.  454,  it  was  holden,  that  an  assign- 
jnent  by  way  of  mortgage,  was  not  an  assignment  of  all  the  estate  and 
interest  of  the  assignor,  so  as  to  make  the  mortgagee,  who  had  never 
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will  not  amount  to  an  assignment,  so  as  to  diacharge  the  aaaignee 
from  his  liability.  In  a  plea  of  this  kind,  it  is  usual  to  aver  the 
entry  and  possession  of  the  person  to  whom  the  defendant  assigned 
the  premises ;  but  such  averment  is  not  traversable  (a)  (35) . 

(a)  Walker  y.  Reevei,  Doag.  461,  n. 


taken  possession,  chargeable  in  debt  for  rent  arrear ;  although  the  mortgage 
had  been  forfeited  before  such  rent  became  due ;  BuUer,  J.,  observing^ 
''  That  he  had  looked  into  the  precedents,  and  they  always  alleged,  *  by  vir- 
tue whereof  the  assignee  entered  and  was  possessed/  "  Having  stated  this 
decision,  it  will  be  proper  to  remark,  that  Kenyan,  C.  J.,  twice  expressed 
his  disapprobation  of  it;  1st,  in  Westerdell  v.  Dale,  7  T.  R.  312.  "As 
to  the  cases  respecting  the  mortgagee,  whether  in  or  out  of  possession,  he 
is  the  legal  owner,  and  must  be  so  considered  in  a  court  of  law,  notwith- 
standing he  is  subject  to  equitable  interests.  It  is  said  in  one  of  the  cases  *, 
that  a  mortgagee  is  only  liable  when  in  possession,  and  what  proves  this 
point  is,  that  in  charging  the  mortgagee,  it  is  necessary  to  state  in  plead- 
ing, that  he  entered  and  was  possessed ;  but,  with  great  deference  to  the 
learned  judge  who  gave  that  reason,  I  doubt  it;  I  consider  these  as  mere 
formal  words."  2nd]y,  in  Stone  v.  Evans,  Middlesex  Sittings,  T.  39  Geo. 
III.  cited  in  7  East,  341,  and  reported  in  Woodfall's  Landlord  and  Tenant, 
2nd  edit.  p.  113,  and  Abbott,  p.  20.  Gibbs  having  cited  Eaton  v.  Jacques^ 
Lord  Kenyon  said,  he  could  not  subscribe  to  Uie  doctrine  laid  down  in 
that  case ;  that  the  defendant,  who  was  assignee  of  a  term  by  way  of 
mortgage,  was  liable  to  the  covenants  in  the  lease,  not  on  the  ground  of 
possession,  but  as  assi^ee;  his  liability  was  not  limited  by  his  possession; 
so  long  as  he  had  the  legal  estate,  so  lon^  he  continued  liable.  If  he  had 
wished  to  avoid  that  liability,  he  should  have  taken  an  under-lease.  See 
also  Williams  v.  Bosanquet,  1  Brod.  &  Bingh.  238,  where  Eaton  v. 
Jacques  was  considered,  by  a  great  majority  of  judges,  as  not  having  been 
rightly  decided ;  and  it  was  holden,  that  where  a  party  takes  an  assign- 
ment of  a  lease  by  way  of  mortg^e  as  a  security  for  money  lent,  the 
whole  interest  passes  to  him,  and  he  becomes  liable  on  the  covenant  for 
payment  of  rent,  although  he  has  never  occupied  or  become  possessed  in 
ract :  and  see  Burton  v.  Barclay,  1  Bingh.  745. 

(35)  See  Lord  Kenyon  s  opinion  as  to  this  averment  in  the  preceding 
note.  It  is  to  be  observed,  that  assi^ees  of  a  bankrupt  lessee  are  not 
liable  for  rent  arrear,  where  they  have  not  taken  possession  of  thing 
demised.  Per  Kenyon,  C.  J.,  in  Bourdillon  v.  Dalton  and  others. 
Assignees  of  Bell,  a  Bankrupt,  Peake's  N.  P.  C.  238 ;  1  Esp.  N.  P.  C. 
233.  Neither  are  they  bound  to  take  possession  of  a  damnosa  hareditas, 
that  is,  property  of  the  bankrupt,  which,  so  far  from  being  valuable,  would 
be  a  charge  to  the  creditors.  The  assignees  may  take  to  the  bankrupt's 
property  or  not,  according  as  it  is  or  is  not  beneficial  to  the  creditors ;  and 
consequently  they  may  do  such  previous  acts  as  are  necessary  to  ascertain 
whether  the  property  be  beneficial  or  not,  before  they  take  to  it.  Hence, 
where  defendants,  assignees  of  a  bankrupt  lessee,  advertised  the  lease  for 
sale  by  auction,  in  which  advertisement  they  did  not  state  that  the  pre- 

*  Baton  V,  Jaeque»  had  been  cited  in  argnment. 
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That  the  whole  interest  in  the  oriinnal  lease  must  be  oonveyed, 

the  following  caaes : 

Lessee  for  lives,  of  a  messuage  (ft),  under  a  covenant  to  keep  the 
same  in  repair  during  the  term,  and  at  the  end  of  the  term  to 
deliver  it  up  so  rep^ured,  hy  indenture  ^^  granted  and  assimed  all 
his  estate  and  interest  therem  to  A.  and  his  executors,  habendum^ 
to  A.  and  his  executors,  for  ninety-nine  years,  if  cestui  que  vie 
should  so  long  live^  in  as  large,  ample,  and  beneficial  way  as  the 
grantor,  his  heirs,  &c.,  held  the  same,  paying  a  certain  rent  to 

(b)  B.qf  Derby  t.  Taylor,  1  £aBt*8  R.  502. 


inises  belonged  to  them,  nor  for  or  by  whom  they  were  to  be  sold,  but  only 
generally  that  there  was  a  saleable  term,  and  no  bidder  offering,  they  de- 
clined interfering  any  further  with  the  property;  and  it  did  not  appear 
that  they  had  ever  taken  possession,  either  actually  or  by  receiving  or 
paying  any  rent ;  it  was  holden,  that  there  was  not  sufficient  evidence  to 
nx  upon  the  defendants  the  characters  of  assi^ees  of  the  bankrupt's 
term,  so  as  to  render  them  responsible  for  the  perK)rmance  of  the  covenants 
in  his  lease.  Turner  v.  Richardson^  7  East,  335.  Some  assent  of  the 
assignees  of  a  bankrupt  to  the  assignment  to  them,  of  the  premises,  is 
necessary,  in  order  to  charge  them  with  the  bankrupt's  covenants.  Adm. 
S.  C.  Until  some  act  is  done  to  manifest  the  assent  of  the  assignees,  the 
term  remains  in  the  bankrupt,  and  he  is  liable  to  the  payment  of  the  rent 
accruing  due  subsequent  to  the  bankruptcy.  Copeland  v.  Stephens^  1  B. 
&  A.  593.     But  see  6  Geo.  IV.  c.  16,  s.  75,  ante,  p.  473. 

The  assignees  of  a  bankrupt  having  allowed  his  effects  to  remain  upon 
the  premises  nearly  a  year  after  the  bankruptcy,  in  order  to  prevent  a  dis- 
tress, paid  the  arrears  of  rent  then  due,  at  tne  same  time  intimating  to  the 
landlord  that  they  did  not  mean  to  take  to  the  lease  unless  it  could  be 
advantageously  disposed  of;  the  effects  were  soon  after  sold,  and  removed 
from  the  premises ;  the  lease  was  at  the  same  time  put  up  to  sale  by  order 
of  the  assignees,  but  there  were  not  any  bidders  for  it ;  they  omitted  to 
return  the  key  to  the  landlord  for  nearly  four  months  after;  however, 
they  were  not  asked  for  it,  and  they  did  not  otherwise  make  use  of  the 

e remises.  Lord  Ellenhorough  held,  that  they  were  not  liable  to  the  land- 
>rd  as  assignees  of  the  lease ;  for  the  mere  omission  to  send  the  key  was 
not  tantamount  to  entering  and  taking  possession.  Wheeler  v.  Bramahj 
3  Campb.  340.  But  where  the  assignees  of  a  bankrupt  entered  and  kept 
possession  of  his  leasehold  property  for  three  months,  it  was  holden,  that 
they  were  chargeable  with  tne  covenants  in  the  lease,  although  the  bank- 
rupt's effects  were  upon  the  premises  during  that  period,  and  the  assignees 
immediately  after  the  sale  delivered  up  the  key.  Hanson  v.  Stevenson,  1 
B.  &  A.  303.  [If  assignees  take  possession  with  a  view  to  a  beneficial 
occupation,  they  are  liable  upon  a  tenancy  from  year  to  year,  untU  it  is 
termmated,  the  same  as  upon  a  lease.  Ansell  v.  Robson,  2  Cr.  &  J.  610.] 
But  see  the  stat.  ante^  p.  473. 
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the  reversioner.*^  On  the  expiration  of  the  lives,  the  reversioner 
brought  covenant  against  the  executors  of  A.,  for  not  yielding  up 
the  messuage  in  repair.  It  was  alleged  in  the  declaration,  that  all 
the  estate  and  interest  of  the  lessee  for  life  vested  in  A.  by  assign- 
ment. This  was  denied  by  defendant's  plea.  A  case  havmg  been 
reserved  and  argued,  the  court  directed  the  pastea  to  be  deuvered 
to  the  defendants;  Lord  Kenyan^  C.  J.,  observing,  that  there 
were  not  any  words  in  the  indenture,  by  which  the  freehold,  of 
which  the  original  lessee  was  seised,  was  conveyed  to  the  testator 
of  the  defendants :  that  the  conveyance  of  all  the  grantor's  estate 
and  interest  to  a  man  and  his  executors,  for  years,  could  not 
convey  a  freehold ;  that  such  words  meant  only  their  interest,  &c. 
in  the  legal  estate  thereby  granted ;  and  that  the  court  could  not 
rive  those  words  a  larger  operation  than  the  parties  themselves  had 
declared  they  should  have.  So  the  devisee  of  an  equitable  estate 
is  not  liable  as  assignee  (c).  So  where  in  covenant  for  rent 
arrear  (cf),  brought  against  the  defendant  as  assignee  of  J.  S.,  it 
appeared  in  evidence,  that  by  the  deed,  under  which  the  defendant 
held,  the  premises  were  conveyed  to  him  by  J.  S.  for  a  day  or  some 
days  less  than  the  original  term ;  the  coiurt  were  of  opinion,  that 
the  action  could  not  be  maintained,  the  defendant  being  an  under- 
lessee,  and  not  an  assignee  of  the  whole  term. 

But  where  a  lessee  for  years  granted  the  whole  of  the  term  to 
J.  S.  («),  it  was  holden,  that  J.  S.  might  maintain  an  action  as 
assignee  of  the  term  against  the  lessor  for  a  breach  of  covenant ; 
although  in  the  deed  of  assignment,  the  rent  was  reserved  to  the 
lessee,  with  a  power  of  re-entry  in  case  of  non-payment,  and 
although  new  covenants  were  introduced  into  that  deed.  With 
respect  to  declaring. o^aiits^  an  assignee,  it  is  to  be  observed,  that 
it  IS  not  incumbent  on  the  lessor  to  set  forth  mesne  assignments. 
It  is  sufficient  to  state,  generally,  that  all  the  estate,  &c.  (/),  of  the 
lessee  vested  in  the  defendant  by  assignment ;  for  it  cannot  be  pre- 
sumed that  the  lessor  is  acquainted  with  the  particulars  of  the 
assignee's  title.  A.  demised  to  B.  for  a  term  of  years,  and  B.,  after 
covenanting  for  pa}rment  of  rent,  covenanted  for  himself,  his  execu- 
tors, and  assigns,  that  neither  he,  nor  his  executors,  or  admini- 
strators, would  assign  without  the  consent  of  A.  The  term  vested 
by  assignment  in  C,  who,  upon  being  sued  for  non-payment  of  rent, 
pleaded  that  before  the  rent  became  due,  he  had  assigned  to  D. 
A.  replied  the  covenant  not  to  assign ;  but  the  rephcation  was 
holden  (^)  bad  on  demurrer,  on  the  ground  that  the  assignment 
itself  was  not  void  (although  a  breach  of  covenant),  and  as  soon 
as  C.  ceased  to  be  assignee,  his  obligation  to  perform  the  covenant 
was  at  an  end. 

(c)  Tk€  Mayor^  ^e,   iif  Carlisie    v.  («)  Palmer  ▼.  Edwardt,  Dong.  186,  n. 
Blamire  and  TVjou,  8  East,  487.  (/)  PUt  v.  RM9§eU,  3  Lev.  19. 

(d)  Hoffwd  ▼.  Hatch,  Doug.  183.  (y)  Paul  t.  Nvne,  8  B.  &  C.  486. 
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VII.  Of  the  Declaration^  and  herein  of  dependent  Covenants  and 
Conditions  precedent,  p.  498;  Concurrent  Covenants,  p. 
503 ;  and  independent  Covenants,  p.  504. 

Venue. — ^As  this  action  is  more  frequently  brought  for  breaches 
of  covenants  contained  in  leases,  than  on  any  other  kind  of  cove- 
nants, the  following  table  may  be  useful,  in  which  the  reader  will 
see,  at  one  view,  in  what  cases  such  action  is  transitonr,  and  in 
what  local.  The  principle  on  which  the  table  is  framed  is  this ; 
where  the  action  is  founded  on  privity  of  contract,  it  is  transitory, 
and  the  venue  may  be  laid  in  any  county ;  but  where  the  action  is 
founded  upon  privity  of  estate  only,  it  is  local,  and  the  venue  must 
be  laid  in  the  county  where  the  estate  lies.  In  the  third  and 
fourth  cases  in  the  table,  the  privity  of  contract  is  transferred  by 
the  operation  of  the  stat.  32  Hen.  V IIL  c.  34. 


TRANSITORY. 

1.  Lessor  v.  Lessee. 

2.  Lessee  r.  Lessor. 

3.  Assignee  of  Reversion  v.  Lessee;  stat.  32  Hen.  VIII.  c.  34; 

Thurshy  v.  Plant,  1  Saund.  237. 

4.  Lessee  v.  Assignee  of  Reversion ;  stat.  32  Hen.  VIII.  c.  34. 

LOCAL. 

5.  Lessor  v.  Assignee  of  Lessee ;  Stevenson  v.  Lamhard,  2  East, 

675. 

6.  Assignee  of  Lessee  v.  Lessor.     N.  If  the  locality  does  not 

appear  on  declaration,  and  no  issue  is  raised  on  it,  the  de- 
fendant is  not  entitled  to  a  nonsuit,  by  reason  of  the  venue 
being  laid  in  a  wrong  county.  Boyes  v.  Hewetson,  2  Bingh. 
N.  C.  575. 

7.  Assignee  of  Reversion  v.  Assignee  of  Lessee;   Barker  v. 

Darner,  Carth.  182 ;  Salk.  80. 

8.  Assignee  of  Lessee  v.  Assignee  of  Reversion. 

The  circumstance  of  rent  being  made  payable  in  a  different  county 
from  that  in  which  the  lands  lie,  will  not  affect  the  locality  of  an 
action  of  covenant  for  non-payment  of  such  rent  (A).  Where, 
however,  the  action  is  local  (t),  although  it  be  brought  and  tried 

(A)  BarHr  ▼.  Damtr^  Salk.  80.  (Q  Ma^or  ^fUmOfm  ▼.  OoU^  7  T.  R.  &83. 
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in  a  wrong  county,  yet  the  defect  wiD  be  aided  after  verdict,  by 
Stat.  16  &  17  Car.  II.  c.  8.  And  by  stat.  3  &  4  Will.  IV.  c.  42, 
B.  22,  reciting,  that  unnecessary  delay  and  expense  is  sometimes 
occasioned  by  the  trial  of  local  actions  in  the  county  where  the 
cause  of  action  has  arisen,  it  is  enacted,  that  in  any  action  depend- 
ing in  any  of  the  superior  courts,  the  venue  in  which  is  by  law 
local,  the  court  in  which  such  action  shall  be  depending,  or  any 
judge  of  the  court  may,  on  the  application  of  either  party,  order  the 
issue  to  be  tried,  or  writ  of  inquiry  to  be  executed,  in  anv  other 
county  or  place  than  that  in  which  the  venue  is  laid ;  and  for  that 
purpose  any  such  court  or  judge  may  order  a  suggestion  to  be 
entered  on  the  record,  that  the  trial  may  be  more  conveniently  had 
or  writ  of  inquiry  executed,  in  the  county  or  place  where  the  same 
is  ordered  to  take  place. 

It  must  appear  on  the  face  of  the  declaration  (J),  that  defendant 
covenanted  by  deed ;  for  where  plaintiff  declared  that  defendant 
per  quoddam  scriptum  suum  factum  apud  Westminster  concessit,  ^c, 
it  was  holden  bad ;  because  scriptum  did  not  import  a  deed,  and 
factum  being  joined  to  apud  Westminster^  rendered  it  impossible 
to  be  taken  as  a  substantive.  As  this  action  is  brought  on  a 
deed  (A),  with  the  execution  of  which  defendant  is  charged,  plain- 
tiff must  make  a  profert  of  the  deed  in  the  declaration,  and  bring 
the  deed  into  court,  in  order  that  the  court  may  see  whether  it  be 
executed  according  to  law.  Profert  being  made,  defendant  is  en- 
titled to  crave  oyer,  and  the  court  cannot  then  dispense  with  oyer, 
although  plaintiff  make  an  affidavit,  that  he  has  searched  for  the 
deed,  and  cannot  JBjid  it  any  where  (36). 

Every  deed  is  supposed  to  be  executed  the  same  day  that  it  bears 
date  (/).     But  though  the  deed  appear  on  the  face  of  it  to  have 

0*)  MooTB  T.  Jonet,  Str.   814.      See      Geo.  II.;  1  Wila.  16;  2  Str.  1186,  S,  C. 
alflo  Southwel  ▼.  Brown,  Cro.  Eliz.  571.  (0  Stone  r.  BaU,  3  Lev.  348.     See 

(it)  7%oreib^  t.  Sparrow^  B.  R.  E.  16      also  Ooddard't  case,  2  Rep.  4,  b. 

(36)  In  Read  v.  Brookman,  3  T.  R.  151 ,  in  a  plea  in  bar  to  an  avowry, 
plaintiff,  instead  of  making  a  profert,  pleaded  that  the  deed  was  los|  by 
time  and  accident.  On  special  demurrer,  this  averment  was  bolden  good, 
per  Kenyan,  C.  J,,  Ashhurst,  J.,  and  Buller,  J. — Orose,  J.,  dissentiente ; 
but,  in  pleading  a  lost  deed,  it  is  necessary  to  set  forth  the  supposed  names 
of  the  parties  to  the  deed  and  the  date.  Hendy  v.  Stephenson,  10  East, 
55.  If  the  deed  has  been  destroyed  by  fire,  it  may  be  so  alleged  as  an 
excuse  for  the  non-production  of  it,  as  in  Routledge  v.  Burrell,  I  H.  Bl. 
254,  where  the  plaintiff  declared  that  by  a  certain  deed-poll  made,  &c., 
(which  said  deea-poU  was  casually  burnt  and  destroyed  by  the  fire  there- 
inafter mentioned).  But  if  profert  be  made  in  the  declaration,  the  deed 
must  be  produced  ;  for  the  plaintiff,  so  declaring,  will  not  be  permitted 
to  give  evidence  of  the  destruction  of  the  deed,  or  of  its  being  in  the  hands 
of  uie  defendant.    Smith  v.  Woodward,  4  East,  585. 
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been  made,  that  is,  written  on  one  day,  yet  if  in  truth  it  were  de- 
livered on  a  subsequent  day,  that  may  be  shown  by  averment.  A 
declaration  in  covenant  stated  that  the  deed  was  indented,  made, 
and  concluded  (m),  on  a  day  subsequent  to  the  day  on  which  the 
deed  itself  was  stated  on  the  face  of  it  to  have  been  indented,  made, 
and  concluded ;  it  was  holden,  that  such  allegation  was  no  more 
inconsistent  with  the  deed,  than  if  it  had  been  alleged  that  it  was 
sealed  and  delivered  on  a  day  subsequent ;  that  it  was  quite  imma- 
terial when  it  was  indented,  and  equally  so  when  it  was  made,  by 
which  might  be  understood  when  it  was  tmritten  ;  the  only  material 
word  was  concluded,  and  a  deed  could  only  be  said  to  be  concluded 
when  it  was  delivered.  The  time  of  delivering  was  the  important 
time  when  it  took  effect  as  a  deed :  and  from  the  preceding  case 
of  Stone  V.  Bale,  it  appeared  that  the  delivery  might  be  after  the 
date.  In  framing  the  declaration,  it  is  not  necessary  to  set  forth 
the  provisions  of  the  deed  in  letters  and  words.  It  will  be  suffi- 
cient to  state  the  substance  and  legal  effect.  Neither  is  it  necessary 
to  set  forth  all  the  provisions  of  the  deed ;  stating  such  parts  as  are 
necessary  to  entitle  the  plaintiff  to  recover  will  be  sufficient  (37). 
Hence  iii  covenant  on  a  mortgage  deed  (n),  the  court  were  of 
opinion^  that  it  was  sufficient  for  the  plaintiff  to  set  forth  in  his 
declaration,  that  defendant,  by  a  certain  indenture,  had  demised 
certain  premises  therein  mentioned,  (not  specifying  the  premises,) 
subject,  among  other  things,  to  such  a  proviso ;  then  setting  out 
the  substance  of  the  covenant  for  the  payment  of  the  money,  and 
breach  for  the  non-payment.  If  the  deed  on  which  plaintiff  de- 
clares contain  a  proviso  (o),  operating  by  way  of  defeasance  of  the 
covenants,  the  plaintiff  is  not  obliged  to  state  such  proviso  in  his 
declaration  ;  if  the  defendant  means  to  rely  on  it,  it  is  incumbent 
on  him  to  show  it.  It  is  sufficient  to  say  ^^  whereas  by  a  certain 
indenture,  &c.  it  is  witnessed,   &c.,^^  without  a  direct  affirma- 

(m)  Hall  Y.  Caxenove,  4  East,  477.  (o)  BllioU  ▼.  Blake,  1  LeT.  88 ;   T. 

(n)  DundtuB  t.  Lord  Weymouth,  Cowp.      Raym.  65,  S.  C. 
665. 


(37)  This  rule  ought  to  be  strictly  adhered  to,  as  well  to  prevent  the 
extension  of  the  record  to  an  unreasonable  length,  as  to  avoid  the  danger 
resulting  to  the  party  setting  forth  the  deed,  from  variances  and  formal 
objections.  In  Dundass  v.  Lord  Weymouth,  Cowp.  665,  the  court  said, 
they  would  animadvert  upon  any  future  instance  or  putting  parties  to  the 
enormous  expense  of  setting  out  deeds  at  length,  or  superfluous  parts  of 
them.  And  in  Price  v.  Fletcher,  Cowp.  727,  where  the  plaintiff  in  an 
action  for  breach  of  covenant  for  quiet  enjoyment  under  a  lease,  had  set 
out  the  whole  lease  verbatim,  it  was  referred  to  the  master  to  strike  out 
the  superfluous  matter  in  the  declaration  with  costs.  See  1  Williams's 
Saunden,  233,  n.  (2),  where  the  learned  Serjeant  has  given  a  concise  form 
of  declaration  in  covenant  for  non-payment  of  rent. 
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tion(p),  that  by  such  an  indenture  defendant  covenanted.  In 
covenant  by  husband  of  reversioner  in  fee  (9),  he  must  declare  on  a 
seisin  in  fee  in  himself  and  his  wife^  in  right  of  his  wife.  If  he 
state  that  he  is  seised  of  the  reversion  in  his  demesne  as  of  freehold, 
it  wiU  be  bad  on  special  demurrer. 

Of  the  Breach. — The  breach  assigned  ought  to  be  co-extensive 
with  the  import  and  effect  of  the  covenant ;  but,  where  the  cove- 
nant is  general  (r),  the  breach  may  be  assigned  as  generallv  as  the 
covenant ;  and  it  is  sufficient,  if  it  negative  the  words  of  the  cove- 
nant ;  as  where,  on  a  covenant  in  an  indenture  of  lease,  that  de- 
fendant had  full  power  and  lawful  authority  to  demise,  the  breach 
assigned  was,  that  defendant,  at  the  time  of  makine  the  said 
indenture,  had  not  full  power  and  lawful  authority  to  demise  the 
premises  according  to  the  form  and  effect  of  the  mdenture:  after 
verdict  for  plaintiff,  and  judgment  in  B.  R.  on  error  in  the  Exche- 
quer Chamber,  it  was  objected,  that  it  was  not  stated  in  the  decla- 
ration, who  had  title  to  the  premises  at  the  time  of  making  the 
indenture ;  but  it  was  resolved,  that  the  assignment  of  the  breach 
was  ffood;  because  it  had  pursued  the  words  of  the  covenant 
negattvi  ;  and  that  it  lay  more  properly  in  the  notice  of  the  lessor 
what  estate  he  himself  had  in  the  land,  than  in  the  lessee,  who  was 
a  stranger  to  it ;  and  therefore  defendant  ought  to  have  shown  what 
estate  he  had  in  the  land  at  the  time  of  the  demise,  whereby  it 
might  have  appeared  to  the  court,  that  he  had  full  power  and 
authority  to  aemise.  So  where,  in  covenant  («),  the  declaration 
stated  that  plaintiff  by  indenturejet  to  defendant's  testator  a  house 
for  years,  and  the  lessee  covenanted  to  repair  it  well  from  time  to 
time,  during  the  term,  and  at  the  end  of  the  term  to  leave  the 
same  well  repaired ;  and  the  breach  assiffned  was,  that  the  lessee 
did  not  leave  it  well  repaired  at  the  end  of  the  term :  an  exception 
was  taken,  because  the  declaration  did  not  show  in  what  point  the 
house  was  not  well  repaired  :  but  it  was  overruled ;  for,  the  breach 
being  according  to  the.  covenant,  it  was  sufficient :  but  if  the  de- 
fendant had  pleaded,  that  at  the  end  of  the  term  he  delivered  it  up 
well  repaired,  then  if  the  plaintiff  will  assign  any  breach,  he  ought 
particularly  to  show  in  what  point  it  was  not  well  repaired,  so  as 
the  defendant  might  give  a  particular  answer  thereto.  In  covenant 
by  a  master  against  his  servant  (/),  on  a  covenant  not  to  buy  or  sell 
without  the  master  s  leave,  witlun  two  years ;  the  breach  assigned 
was,  that  defendant  had  diversis  diebus  et  vicibus^  between  such  a 

{p)  Bultiwmi  y.  Holnum,  adjodged  on  106  ;    Proctor  t.   Burdei,  3  Le?.  170 ; 

error  from  C.  B.  in  B.  R.  T.  17  Jac.  Cro.  3  Mod.  69,  8.  C. ;  Boieawen  y.   Cooi, 

Jac.  537.  1  Raym.  107  ;  Rawiitwv.  Vineemt,  Carth. 

(9)  Polyhlank  y.  Hanokmi,  Dongl.  328.  124. 

(r)  Salmon  y.  Bradahtnc^  9  Rep.  60,  («)  Hancock  r.  Field  and  otker$,Bjncu~ 

b;  Cro.  Jac.  304,  8.  C.     See  also  to  the  tors  of  Crouch,  Cro.  Jac.  170,  171. 
•ame  effect,  Mtucoi  y.  Balietf  Cro.  Jac.  (t)  Farrow   v.    Chevalier,  Salk.    139, 

369  ;  Brigetock  y.  Stwmum,  Ld.  Raym.  cited  8  East,  84  ;  8  T.  R.  459. 
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day  and  such  a  day,  sold  io  H.,  and  to  sevend  other  persons 
unknown,  goods  to  the  value  of  100/.  Issue  upon  this,  and,  after 
verdict  for  plaintiff,  it  was  moved  in  arrest  of  judgment,  that  the 
breach  was  uncertain  as  to  the  times  and  persons ;  HoU^  C.  J., 
said,  that  in  covenant  (38)  it  was  sufficient  if  a  general  breach  was 
assigned ;  and  that  the  breach  in  question  was  certain  enough ;  for 
it  was  so  described,  that  if  another  action  were  brought,  the  de- 
fendant might  plead  a  former  recovery  for  the  same  cause,  and  aver 
this  to  be  the  same  selling.  Goulds  J.,  agreed,  that  the  action 
being  only  for  damafles,  it  was  well  enough.  Judgment  for  plaintiff. 
Plaintiff  declared  that  defendant  covenanted  to  allow  plamtiff  is. 
for  every  quire  of  paper  he  should  copy  (tt),  and  assimed  for  breach, 
that  he  copied  four  quires  and  three  sheets,  for  miich  8«.  and  Sd. 
was  due,  which  defendant  had  not  paid.  On  writ  of  error  after 
verdict,  and  judgment  for  plamtiff  m  C.  B.,  it  was  moved,  that 
there  could  not  be  any  apportionment  in  this  case,  for  the  covenant 
was  to  allow  plaintiff  2«.  for  copying  a  quire,  but  not  pro  ratd^ 
for  which  cause  the  judgment  was  reversed.  But  it  seems  that  on 
demurrer  this  objection  would  not  avail  the  defendant,  because  in 
that  case  the  plamtiff  might  remit  his  claim  for  the  odd  sheets,  and 
enter  up  judgment  for  the  residue,  in  conformity  to  the  rule  laid 
down  in  Inctedon  v.  Crips^  Salk.  658,  recognized  in  Buckley  v. 
Kenyony  10  East^  139,'  and  tii/ra,  that  where  the  sum  demanded 
does  not  depend  on  the  deed  itself,  but  upon  matter  extrinsic,  there 
may  be  a  remittitur ;  because  the  variance  is  not  inconsistent  with 
the  deed.  In  covenant,  the  breach  assigned  was  for  non-payment  of 
rent  on  different  days  (v),  which  amounted  to  a  certain  sum,  and 
the  plaintiff  had  made  a  mistake  in  calculating  the  sum;  it  was 
holden  good ;  because  in  this  action  the  whole  shall  be  recovered  in 
damages,  and  the  plaintiff  shall  not  have  damages  according  to  his 
sumnunff,  but  according  to  the  matter.  The  plaintiff  declared 
on  an  mdenture  of  demise  for  years  of  certain  coal-mines  (t£;), 
reserving  a  fourth  part  of  the  coal  raised,  or  its  value  in  mouev,  at 
the  election  of  the  lessor ;  but  if  the  fourth  part  fell  short  of  the 
annual  value  of  400/.,  then  reserving  such  adctitional  rent  as  would 
make  up  that  annual  sum,  to  be  rendered  on  the  first  day  of  every 
month  m  each  year  of  the  term,  by  equal  portions ;  and  that  the 
plaintiff  elected  to  be  paid  in  money ;  the  breach  assigned  was 
that  900/.  of  the  rent  reserved  for  two  years  and  three  months  was 
in  arrear.    On  general  demurrer,  it  was  objected  that  the  rent 


i: 


u)  Needier  ▼.  Gueet,  Aleyn,  9.  335. 

v)  Farrer  y.  Snelling^  1  RoU.  Rep.  (tr)  Buckley  ▼.  Kenyony  10  East,  139. 


(38)  Secus  in  debt  on  bond  to  perfonn  covenaDts,  and  debt  for  a 
penalty  on  a  statute;  there  a  precise  breach  must  be  shown.  Lord 
Raym.  107. 

VOL.    I.  K  K 
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being  reserved  yearly,  the  breach  waa  not  well  asaigiied,  inaflDiaeh 
as  it  included  a  fraction  of  a  year ;  but  the  ooiut  OTemiled  the 
demurrer,  observing,  that  it  could  not  be  sustained  on  tJie  con- 
struction of  the  covenant ;  for,  though  it  spoke  of  an  annual  sum 
of  400/.  to  be  made  up  in  case  the  propmi^ion  of  coal  reserved 
should  fall  short  of  that  sum,  yet  the  rent  was  to  be  rendered 
monthly.  But,  even  admitting  it  to  be  a  yearly  rent,  the  excess 
for  three  months  might  be  remitted,  and  judgment  given  for  the 
residue;  and  Bayley^  J.,  cited  Incledon  v.  Orips,  Salk.  658,  and 
2  Lord  Raym.  814,  as  an  authority  in  point  aa  to  the  remittitur. 
Where  lessee  covenanted  for  himself  and  his  assigns  to  plant  a  cei^ 
tain  number  of  trees  ev^  year(j;),  and  the  breach  was,  that 
defendant  had  neglected  to  do  it ;  it  was  hoklen  sufficient  without 
negativing  that  his  assigns  had  done  it,  for  the  court  vnll  not 
intend  an  assignment. 

A  demurrer  for  misjoinder  of  breaches  must  be  to  the  whole 
declaration,  and  not  to  the  breach  alone  which  is  misjoined  (y). 

As  to  the  necessary  averments  in  actions  for  breach  of  covenant 
for  quiet  enjoyment,  see  antej  Sect.  IV.  1,  p.  466. 

I  shall  now  proceed  to  explain  tlie  nature  of  depoident  covenants 
and  conditions  precedent,  concurrent  acta  or  covenants,  and  mutual 
or  independent  covenants,  subjoining  to  each  division  such  eaaes  aa 
appear  to  affi>rd  the  best  illustration  of  the  subject  under  oonaide- 
ration.  And  first,  of  dependent  covenants  and  conditions  pre- 
cedent. 

Conditions  precedent, — If  A.  covenants  to  do,  or  to  abstain  from 
doing,  a  certain  act,  in  consideration  of  the  prior  performance  of 
some  act  or  covenant  on  the  part  of  B.,  A.'s  covenant  is  termed  a 
dependent  covenant,  because  B.'s  right  of  suing  A.  for  a  breach  of 
this  covenant  depends  upon  the  prior  performance,  or  that  which 
the  law  considers  eouivalent  to  performance,  of  the  act  or  covenant 
to  be  performed  by  B.,  and  the  prior  act  or  covenant,  on  the  part  of 
B.  bemg  in  the  nature  of  a  condition  precedent,  is  technically 
termed  a  condition  precedent,  the  performance  whereof  must  be 
shown  by  B.  in  order  to  entitle  him  to  recover  damages  against  A. 
It  may  be  remarked,  that  if  the  act,  undertaken  to  be  done,  is 
dispensed  with  by  the  other  party,  it  is  sufficient  so  to  state  it  on 
the  record.  Per  Buller,  J.,  in  Hotham  v.  East  India  Company^ 
Doug.  278.  See  an  averment  to  this  effect  in  Jones  v.  Barkley^ 
Doug.  684. 

The  following  cases  will  illustrate  the  nature  of  a  dependent 
covenant  and  condition  precedent,  and  the  reader  may  collect  from 
them  the  rules  by  which  the  courts  have  guided  their  decisicHis  on 
this  subject. 

(ar)  Gyse  r.  SllU,  Str.  228.  (y)  Kingdon  t.  mtile,  1  M.  &  9.  S55. 
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The  plamtiiT  declared  (z)y  that  defendant  by  deed  poll  (89) 
•agreed  with  plaintiff^  that  he,  defendant,  would  accept  of  the  plain^ 
t^  a  quantity  of  South  Sea  stock,  so  soon  as  the  receipts  should  be 
deli  vexed  oat  by  the  company,  and  would  fay  far  the  same  auch  a 
Sam  on  a  certain  day,  next  after  the  date  of  the  deed,  and  then 
averred  that  defendant  did  not  pay  the  money  at  the  day;  on 
general  demurrer,  because  the  ^aintiff  had  not  averred  an  assign- 
ment of  the  stock,  or  a  tender ;  I^ratty  C.  J.,  delivering  the  opinion 
of  the  court,  said,  that  the  intent  of  the  parties  iq)peared  to  be, 
that  one  should  have  the  money^  and  the  other  the  stock ;  and  not 
that  either  should  perform  his  part  of  the  agreement,  and  lay  hiii>- 
self  at  the  mercy  of  the  other  for  the  eqnivafent ;  that  this  was  not 
a  covenant  entered  into  by  both  parties,  upon  which  each  would 
have  his  mutual  remedy,  but  it  was  the  deed  poll  of  the  defendant 
only ;  and,  therefore,  though  upon  delivery  or  tender  of  the  stocky 
the  plaintiff  would  have  his  remedy  for  the  money,  yet  the  de- 
fendant, on  the  other  side,  upon  payment  of  the  money,  would 
not  have  any  remedy  to  compel  the  delivery  of  the  stock,  and 
therefore  be  should  not  be  obliged  to  pay  the  mcmey  until  the 
consideration  for  which  it  was  payable  was  perfonned:  that 
the  word  pro  would  either  be  a  condition  preoedent  or  subse- 
quent, as  would  best  answer  the  intent  of  the  parties ;  and  in 
this  case  it  must  be  a  condition  precedent,  because  otherwise  the 
intention  of  the  defendant  to  have  the  stock  for  his  money,  could 
never  take  effect*  Judmient  for  defendant.  Pratt^  C.  J.,  ob- 
served also,  that  the  difference  between  a  mutual  covenant  and  a 
deed  poll  was  taken  and  allowed  in  Pordage  v.  Cole^  1  Saund. 
320  (a),  where  the  court  were  of  opinion  that  the  defendant  had  his 
remedy ;  *^  otherwise  (says  the  book)  it  woidd  have  been,  tftke  deed 
had  been  the  wcrde  of  the  defendant  only^ 

In  covenant  a^nst  a  lessee  for  not  repah^g  (ft),  the  declaration 
stated,  that  by  mdenture  the  defendant  covenanted  to  impair  the 
demised  premises,  and  at  the  end  of  the  term  to  surrender  up  the 
same  in  good  repair,  the  lessor  (the  plaintiff)  finding  timber  soflS- 
cient  for  such  repairs :  the  breach  assigned  was  for  not  repahing ; 
plea,  that  the  plaintiff  did  not  find  timber  sufficient ;  on  demurrer. 
It  was  adjudged  that  the  finding  the  timber  was  a  thing  in  its 

(j)  Look  T.  Wnght,  Str.  569.  {b)   ThomM  t.   Cadwaliaderj  Wflloi, 

(a)  See  Matlock  t.  Kmglake,  10  A.  fc      496. 
fi.  90  ;  2  P.  &  D.  346. 


■^w- 


(39)  In  Strange's  statement  of  the  case,  p.  569,  it  is  said  to  have  been 
by  writing  indented ;  but  it  is  evident  from  the  reasoning  of  the  court,  even 
in  Strange  (see  p.  671),  that  it  was  a  deed  pell.    See  also  S,  C.  8  Mod. 
40,  where  it  is  ^cprefsly  stated  to  have  been  an  action  of  covenant  on 
deed  poll. 

kk2 
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nature  necessary  to  be  done  first,  and  therefore  a  condition  pre- 
cedent, the  performance  of  which  ought  to  have  been  averred  in  the 
declaration.  So  where  in  a  covenant  on  an  indenture  of  lease 
for  seven  years,  for  non-payment  of  rent  (c),  it  appeared  that  the 
lease  contained  the  usual  covenants,  that  the  lessee  should  pay 
rent,  repair,  &c.,  and  proviso,  that  if  the  lessee,  at  the  end  of  the 
first  three  or  five  years,  should  be  desurous  of  quitting^  and  should 
g^ve  six  months'  notice  thereof^  before  the  expiration  of  the  first 
three  or  five  years,  then,  from  and  after  the  expiration  of  the  first 
three  or  five  years,  and  payment  of  all  rents,  and  performance  of 
the  covenants  on  the  part  of  the  lessee,  the  indenture  should  be 
void ;  it  was  holden,  that  the  payment  of  rent,  and  performance  of 
the  other  covenants,  by  the  lessee,  were  conditions  precedent  to 
the  lessee^s  determiniiig  the  term  at  the  end  of  the  first  three  years, 
and  that  merely  givmg  six  months^  notice,  expiring  with  the 
first  three  years,  was  not  sufficient  for  that  purpose ;  Lord  Kenyan^ 
C.  J.,  observing,  that  it  had  frequently  been  said,  and  oonmion 
sense  seemed  to  justify  it,  that  conditions  were  to  be  construed  to 
be  either  precedent  or  subsequent,  according  to  the  fair  intention 
of  the  parties,  to  be  collected  from  the  instrument ;  and  that  tech- 
nical words,  if  there  were  any  to  encounter  such  intention,  (and 
there  were  not  in  this  case,)  should  give  way  to  that  intention :  that 
it  was  impossible  to  read  this  lease,  without  seeing,  that  the  parties 
intended,  that  the  tenant  should  do  every  thinff  required  of  him, 
before  he  could  put  an  end  to  the  lease.  So  where  oy  a  policy  of 
assurance  aeainst  fire  it  was  stipulated  (d)y  that  the  assured  sus- 
taining any  loss  by  fire  should  procure  a  certificate  of  the  minister, 
churchwardens,  and  of  some  reputable  householders  of  the  parish, 
importing  that  they  knew  the  character  of  the  assured,  and  be- 
lieved tl^t  he  had  sustained  the  loss  by  misfortune,  and  without 
fraud ;  it  was  holden,  that  the  procuring  such  a  certificate  was  a 
condition  precedent  to  the  right  of  the  assured  to  recover,  and 
that  it  was  immaterial,  that  the  minister  and  churchwardens  wrong- 
fully refused  to  sign  the  certificate ;  Zotrrence,  J.,  observing,  that 
the  cases  were  uniform  to  show,  that  if  a  person  undertakes  for 
the  act  of  a  stranger,  that  act  must  be  done.  See  Routledge  v. 
BurreU,  1  H.  Bl.  254,  and  Oldman  v.  Bewicke,  2  H.  Bl.  577,  n.  (a) 
to  the  same  effect.  If  A.  be  bound  to  B.  to  pay  ten  pounds  to  C., 
A.  tenders  to  C.  and  he  refuseth,  the  bond  is  forfeited.  1  Inst. 
208,  b.  If  a  man  be  bound  in  an  obligation,  with  condition  to 
enfeoff  B.,  (who  is  a  mere  stranger,)  before  a  day,  the  obligor  doth 
offer  to  enfeoff  B.  and  he  refuseth,  the  oblijiation  is  a  forfeit,  for 
the  obligor  hath  taken  upon  him  to  enfeoff  him^  and  his  refusal 
cannot  satisfy  the  condition,  because  no  feomnent  is  made.     1  Inst. 


(e)  Porttr  ▼.  Shepherd^  B.  R.  E.  36  (d)  Wortley  y.  Wo^^  in  enror  from  C. 

Geo.  III.,  affirming  jndgment  of  C.  B. ;      B.  B.  R.  T.  36  Geo.  3,  6  T.  R.  710. 
6  T.  R.  665. 
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209,  a.  So  where  in  covenant  on  a  charter-party  («),  to  recover 
the  value  of  a  ship  against  defendant,  to  whom  she  had  been  let  to 
freight,  for  the  purpose  of  carrying  government  stores  to  America, 
the  declaration  stated  a  covenant,  that  "  if  the  ship  were  taken 
during  the  time  she  was  in  his  Majesty's  service,  and  it  should 
appear  to  a  court-martial  that  the  master  and  ship's  company  had 
made  the  utmost  defence  they  were  able,  the  value  of  the  ship 
should  be  paid  by  the  defendant  C  and  then  averred  a  capture,  the 
master  and  ship  s  company  having  made  the  utmost  defence  they 
were  able,  and  that  it  would  have  appeared  to  a  court-martial, 
&c.,  if  the  defendant  had  thought  proper  to  have  had  an  inquiry 
made  in  that  respect  by  a  court-martial.  TJie  defendant  pleaded, 
that  it  had  not  appeared,  &c.  On  demurrer  to  the  plea,  the  court 
gave  judgment  for  the  defendant,  observing  that  the  charter-party 
annexed  an  express  condition,  that  it  should  appear  to  a  court- 
martial,  &c.,  and  therefore  the  plaintiiF  was  bouna  to  show  that  it 
had  appeared,  or  that  it  arose  from  the  default  of  the  defendant 
that  it  had  not.  So  where  in  covenant  on  a  charter-party  of 
afireightment  (/),  whereby  the  plaintiff  let  his  ship  to  the  defend- 
ant to  freight  from  Liverpool  to  W.,  and  back  to  Liverpool,  and 
agreed  that  the  master  should  take  on  board  a  cargo  of  sfdt  to 
W.,  and  after  delivering  the  same  there,  should  take  on  board 
there  a  cargo  of  deals ;  in  consideration  of  which  the  defendant 
agreed  to  pay  to  the  plaintiff — '^  in  full  for  the  freight  for  the  said 
voyage,  at  the  rate  of  so  much  per  standard  hundred  for  deals 
delivered  at  Liverpool,  &c. ; .  the  freight  to  be  paid  one-fourth  in 
cash  on  her  arrival,  and  the  remainder  by  an  acceptance  on  Lon- 
don at  four  months'  date.^  The  declaration  then  averred,  that 
the  ship,  after  carrying  the  cargo  of  salt  to  W.,  took  on  board 
there  a  cargo  of  deals,  &c.,  and  proceeded  on  her  voyage  towards 
Liverpool,  &c.,  and  whilst  the  ship  was  so  proceeding,  &c.,  and  after 
she  had  performed  a  great  part  of  her  voyage,  but  oefore  her  arri- 
val at  Liverpool,  on,  &c.,  the  ship  was,  by  the  force  of  the  winds 
and  waves,  wrecked,  and  thereby  became  incapable  of  proceeding 
any  further  on  the  voyage,  by  reason  whereof  the  aeals  were 
obliged  to  be  put  on  shore  for  the  preservation  thereof;  ^*  which 
deals,  so  unladen,  the  defendant  afterwards  accepted,  and  sold  the 
same  to  his  own  use,  whereby  he  became  liable  to  pay  to  the  plain- 
tiff a  proportionable  part  of  the  freight  for  the  carriage  of  the  deals 
from  W.  to  Liverpool,  &c.;^  with  an  averment  that  a  proportion- 
able part  amounted  to  such  a  sum.  And  the  breach  assigned  was, 
in  the  non-pa}rment  of  that  sum.  The  defendant  pleaded,  that  no 
part  of  the  cargo  of  deals  was  delivered  at  Liverpool,  according  to 
the  form  and  effect  of  the  said  charter-party.  On  special  demurrer 
to  the  plea,  assigning  for  cause,  that  the  defendant  had  not  con- 

(e)  DavU  t.  Mure,  B.  R.  M.  22  Geo.      India  OmpoH^f  1 T.  R.  642. 
111.,  dted  in  Mrgwneiit  in  Hotham  f.  Rati         (/)  Coot  ▼.  JeimrngM^  7  T.  R.  381. 
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fessed  and  avoided  or  denied  the  matter  alleged  in  the  declaration, 
bnt  had  attempted  to  pnt  in  issue  collateral  matters,  it  was  hoiden 
that  the  plea  was  good ;  Lawrence^  J.,  observing,  that  when  a  ship 
is  driven  on  shore,  it  is  the  duty  of  the  master  either  to  repair  the 
ship,  or  to  procure  another,  and  having  performed  the  voyage,  he 
is  then  entitled  to  his  freight ;  but  he  is  not  entitled  to  the  whole 
freight,  unless  he  perform  the  whole  voyage,  except  in  cases  where 
the  owner  of  the  goods  prevents  him ;  nor  is  he  entitled  fro  raia^ 
unless  under  a  new  affreement.  Perhaps  tiie  subsequent  receipt  of 
these  goods  by  the  defendant  might  have  been  evidence  of  a  new 
contract  between  the  parties  (40) ;  but  here  the  plaintiff  has  re- 
sorted to  the  original  agreement,  under  which  the  defendant  only 
engaged  to  pay  in  the  event  of  the  ship^s  arrival  at  Liverpool. 
That  event  has  not  happened,  and  therefore  the  plaintiff  cannot 
recover  in  this  form  of  action. 

By  charter-party  the  freighter  covenanted  to  pay  to  the  owner 
freight  at  and  after  the  rate  of  so  much  per  ton,  per  month,  for  the 
term  of  six  months  at  least,  and  so  in  proportion  for  less  than  a 
month,  or  for  such  further  time  than  six  months  as  the  ship  might 
be  detained  in  the  service  of  the  freighter,  until  her  final  discharge, 
or  until  the  day  of  her  being  lost,  captured,  or  last  seen  or  heard 
of:  such  freight  to  be  paid  to  the  commander  of  the  ship  in  manner 
following :  viz.  so  much  as  might  be  earned  at  the  time  of  the 
arrival  of  the  ship  at  her  first  destined  port  abroad,  to  be  paid 
within  ten  days  next  after  her  arrival  there,  and  the  remainder  of 
the  freight  at  specific  periods  :  it  was  hoiden  (^),  that  this  consti- 
tuted one  entire  covenant,  and  that  the  arrival  of  the  ship  at  her 

(g)  Gibbon  v.  Mendei,  2  B.  &  A.  17. 


(40)  The  principal  cases  on  the  subject  of  apportionment  of  freight 
aie,  Lutwidge  v.  Grtfy,  D.  P.  23  Feb.  1733 ;  Luke  v.  Lyde,  2  Burr.  882, 
and  1  Bl.  R.  190 ;  Baillie  v.  Modigliani,  Park's  Ins.  63 ;  but  not  re- 
ported elsewbere.  These  three  cases  are  stated  at  length  in  Abbott  on 
Shipping.  The  case  of  Luke  v.  Lyde  was  much  commented  upon  in 
Cook  V.  Jennings^  7  T.  R.  381,  and  in  Mulloy  v.  Backer^  5  East,  316. 
See  further  on  the  same  subject,  Ward  v.  Feltotiy  1  East,  507  ;  Hunter 
V.  Prinsepf  10  East,  378  ;  Liddard  v.  Lopes,  10  East,  526;  Ritchie  v, 
Atkinson y  post,  p.  507 ;  Christy  v.  Row,  1  Taunt.  300 ;  Mitchell  v.  Dar- 
thez,  2  BJDgh.  N.  C.  555. — **  It  is  a  settled  rule,  even  in  the  case  of  deeds, 
that  if  there  be  a  condition  precedent  in  a  deed,  and  it  is  not  performed, 
and  the  parties  proceed  with  the  perfonnance  of  other  parts  of  the  con- 
tract, although  the  deed  cannot  take  effect,  the  law  will  raise  an  implied 
assumpsit.  Upon  this  ground  freight  is  daily  recovered  in  actions  of  as- 
sumpsit on  implied  promises,  substituted  for  the  charter-parties  by  deed." 
— Per  Cur.  in  Burn  v.  Miller,  4  Taunt.  748.  But  see  a  limitation  of  this 
remark  in  Schack  v,  Anthofiy,  1  M.  &  S.  573.  See  also  Finder  v.  Wilks, 
5  Taunt.  612, 
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first  destined  jxnt  abroad  was  a  eo»litioii  precedent  to  the  owner's 
right  to  reooyer  any  freight ;  and  that  the  ship  having  been  lost  on 
bar  outward  voyage,  the  owner  was  not  entitled  to  recover  freight 
at  so  mudi  per  calendar  month  to  the  day  of  the  loss. 

Prom  the  preceding  cases  it  may  be  coDected,  that  wherever 
there  is  a  conoition  precedent  on  the  part  of  the  plaintiff,  perform- 
ance, or  that  which  is  e<juivalent  to  performance  (41),  must  be 
alleged  and  proved,  otherwise  the  action  cannot  be  supported ;  and, 
consequently,  the  defendant  may  plead  non-performance  of  the  con- 
dition precedent,  in  bar  of  the  plaintiff's  action :  or,  if  the  aver- 
ment of  performance  be  entirely  omitted,  or  imperfectly  made  (42), 
the  defendant  may  take  advantage  of  it  on  demurrer. 

The  reader  who  is  desirous  of  pursuing  this  branch  of  the  sub- 
ject further,  is  referred  to  the  analogous  cases  under  tit.  ^'  Assump- 
sit,^ ante  J  p.  107.  To  Uie  cases  there  abridged,  the  following  may 
be  added :  Hesheth  v.  Gray^  Say.  185 ;  CoUins  v.  Gibbs^  2  Burr. 
899 ;  Campbell  v.  French,  6  T.  R.  200.  See  also  Smith  v.  Wilson^ 
8  East,  437 ;   Starer  v.  Gordon,  3  M.  &  S.  308. 

Having  thns  endeavoured  to  illnstrate  the  nature  of  conditions 
precedent,  I  shall  proceed  to  the  next  object  of  ccMisideration,  viz* 
ooncnivent  acts  or  covenants. 

Concurrent  Acts. — Where  reciprocal  acts  or  covenants  are  to  be 
performed  by  each  party  at  the  same  time,  they  are  technically 
termed  concurrent  acts  or  covenants ;  and  in  this  case,  as  well  as  in 
the  case  of  dependent  covenants,  one  party  cannot  maintain  an 
action  against  the  other,  without  avemng  performance,  or  that 
which  is  equivalent  to  performance,  of  the  acts  or  covenants  to  be 
performed  on  the  plaintiff's  part.  As  where,  in  covenant,  the  decla- 
ration stated  (h)  tnat  by  articles  of  agreement  under  seal,  the  plain- 
tiff covenanted  to  convey  to  the  defendant,  on  or  before  the  1st  of 

(A)  Giaxebrook  r.  Woodrow,  8  T.  R.      And  in  Ro»e  ▼.  Poulttm,  2  B.  &  Ad.  832. 
368,  dted  in  2  Bot.  ft  Pol.  N.  R.  236, 


(41)  ''  Where  a  person,  by  doing  a  previous  act,  would  acquire  a  right 
to  a  debt,  or  duty ;  bj  a  tender  to  do  the  previous  act,  if  the  other  party 
refuse  to  permit  him  to  do  it,  he  acquires  the  right  as  completely  as  if  it 
had  actually  been  done."  Arg.  Jones  v.  Barkley^  Doug.  685,  cited  by 
Lord  Ellenboroughf  C.  J.,  delivering  judgment  in  Smith  v.  Wilsany  8 
East,  443.  So  if  the  plaintiff  has  been  discharged  by  the  defendant  from 
the  performance  of  the  condition,  the  action  may  be  maintained.  See 
Jones  V.  Barkiey^  Doug.  684.  So  where  the  plaintiff  has  been  prevented 
from  the  performance  by  the  neglect  and  default  of  the  defendant.  1  T. 
R.  645. 

(42)  As  to  what  will  be  a  sufficient  stverment  in  tliisr^pect,  see  Janes 
V.  BarkUy,  Doug.  684.   t-^j^--^   --  ^^^^  ^  at^y  ^  ^^/^^ 
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Aurasi,  1797,  a  school-house  and  ground;  and  on  or  before  the 
24th  of  June,  1796,  to  surrender  up  the  premises,  and  deliver  over 
the  scholars  to  the  defendant;  and,  in  considen^on  thereof,  the 
defendant  covenanted  to  pay  the  plaintiff  a  sum  of  money,  on  or 
before  the  1st  of  August,  1797,  with  interest  from  the  1st  of  Janu- 
ary next  preceding  the  said  1st  of  August ;  the  plaintiff  then 
averred,  that  he  surrendered  up  the  premises  to  defendant  on  the 
24th  of  June,  1796,  and  delivered  over  the  scholars ;  and  although 
the  plaintiff  had  well  and  truly  performed  every  thing  contained  in 
the  articles  on  his  part,  yet  defendant  had  not  paid  the  money  and 
interest.  The  defendwt  pleaded,  that  he  was  ready  to  accept  a 
conveyance  of  the  premises,  and  at  the  same  time  to  pay  the  money 
to  the  plainti£^  if  he  would  have  made  such  a  conveyance,  but  the 
plaintiff  did  not,  on  or  before  the  1st  of  August,  or  at  anv  time 
since,  convey  the  premises  to  defendant.  On  demurrer,  it  was 
holden,  that  as  the  substance  of  the  consideration  to  entitle  the 
plaintiff  to  receive  the  money,  was  the  making  the  conveyance,  pay- 
ment of  the  money  could  not  be  enforced,  until  the  conveyance  was 
made,  or  at  least  offered  to  be  made  by  the  plaintiff:  Lawrence^  J., 
observing,  that  nothing  could  be  inferred  in  favour  of  the  plaintiff 
in  this  case  from  part  execution  of  the  contract ;  because,  thou^^h 
the  defendant  was  to  be  put  in  possession  in  June,  1796,  and  the 
money  was  to  be  paid  in  August,  1797,  yet  as  that  also  was  the 
time  fixed  for  the  execution  of  the  conveyance,  it  was  plain,  that 
the  defendant  did  not  intend  to  part  with  his  money  until  his  title 
was  secure.  So  where  A.  covenanted  that  he  would,  on  or  before  a 
certain  day  (i),  convey  land  to  B.,  by  such  conveyance  as  B.^s  conn* 
sel  should  aavise ;  in  consideration  of  which  B.  covenanted  to  pay 
A.,  at  or  upon  the  execution  of  the  conveyance,  a  certain  sum  of 
money ;  it  was  holden,  that  A.  could  not  maintain  covenant  acainst 
B.  for  non-payment  of  the  money  without  showing  that  he  had  con- 
veyed ;  or  that  he  was  ready  at  the  day  to  have  conveyed,  what  he 
ha!a  covenanted  to  do,  and  that  he  had  done  every  thing  which  lay 
upon  him  to  do  for  that  purpose,  but  that  he  was  prevented  from 
80  doing  by  some  act,  or  omission,  or  neglect,  on  the  part  of  the 
defendant.  Secus,  where  the  vendee  by  a  distinct  instrument,  e.g. 
a  promissory  note,  agrees  to  pay  the  money  on  a  particular  day. 
Spiller  V.  Westldke,  2  B.  &  Ad.  156. 

Mutual  and  Independent  Covenants. — Where  covenants  are 
mutual  and  independent,  one  party  may  maintain  an  action  agaunst 
the  other  for  the  breach  of  his  covenants,  without  averring  a  per- 
formance of  the  covenants  on  his,  the  plaintiff's  part;  and  the 
defendant  cannot  plead  non-performance  of  such  covenants  on  the 
part  of  the  plaintiff  in  bar  of  the  plaintiff^s  action  (J). 

In  covenant  on  articles  of  agreement  (A),  whereby  the  phuntiSI 

(0  Heard  V.  Wadkgm,  1  East,  619.  {h)  Ruuen  r.  Coleiy,  T.  7  Geo.  11.  B. 

(J)  Dttwionr.  Myer^  Str.  712.  R.  7  Mod.  23jS»  Leach's  edit. 
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who  was  master  of  a  vessel,  covenanted  to  make  use  of  the  same  in 
the  coal  trade,  for  the  defendant's  service ;  and,  among  other  things, 
covenanted  that  durinff  twelve  calendar  months  (the  time  theve^el 
was  hired  for)  he  wouM  pay  all  seamen's  wages  yearly ;  in  conside- 
ration whereof,  the  defendant  covenanted  to  pay  the  plaintiff  42/. 
every  month  during  the  year ;  the  non-payment  whereof  was  the 
breach  assigned.  To  this  the  defendant  pleaded,  that  the  plaintiff- 
did  not  pay  the  seamen  according  to  his  covenant ;  on  demurrer  to 
this  plea,  it  was  insisted  by  the  plaintiff,  that  these  were  mutual 
covenants,  and  that  though  the  words  were  *^in  consideration 
thereof,^  yet,  in  the  nature  of  the  thins,  this  could  not  be  a  con- 
dition precedent ;  for  the  payment  of  the  seamen,  by  the  pldntiff^ 
was  to  be  yearly ;  of  the  phuntiff,  by  the  defendant,  monthly ;  so 
that  from  the  manner  of  covenanting  it  was  impossible  the  perfor- 
mance of  the  act  to  be  done  by  the  plaintiff  should  be  necessary  to 
entitle  him  to  an  action  against  the  defendant  for  not  doinff  the  act 
he  had  covenanted  to  do ;  and  the  case  of  Thorp  v.  Thorp  was 
cited,  where  this  distinction  is  taken  by  Holt^  C.  J .,  in  the  resolu- 
tion of  that  case :  Judgment  for  the  plaintiff;  Lord  Hardwicke^ 
C.  J.,  observing,  that  there  could  not  be  any  condition  precedent 
here,  for  the  reason  given ;  and  the  resolution  in  Thorp  v.  Thorp 
was  certainly  good  law ;  for  these  cases  did  not  depend  so  much  on 
the  manner  of  penning  the  covenants,  as  the  nature  of  them. 

It  was  agreed  between  plaintiff  and  defendant  (2),  by  indenture, 
that  in  consideration  of  500/.  plaintiff  should  instruct  aefendant  in 
bleachine  materials  for  making  paper,  and  permit  defendant,  during 
the  contmuance  of  a  patent,  wnich  plaintiff  had  obtained  for  that 
purpose,  to  bleach  sucn  materials  according  to  the  specification.  In 
pursuance  of  this  agreement,  the  plaintiff,  m  consideration  of  250/. 
paid,  and  of  the  further  sum  of  250/.  to  be  paid  to  the  plaintifl^  in 
the  maimer  hereinafter  mentioned,  covenanted  that  he  would,  vrith 
all  possible  expedition^  instruct  tiie  defendant  in  the  manner  of 
bleaching  the  materials.  The  defendant,  in  consideration  of  the 
plaintiff^s  covenants,  covenanted  that  he  would,  on  or  before  the 
25th  of  February,  1794,  or  sooner,  in  case  plaintiff  should  before 
tliat  time  have  sufficiently  taught  defendant  m  bleaching  the  mate- 
rials, pay  the  plaintiff  the  further  sum  of  250/.  In  covenant  on 
the  preceding  agreement,  the  breach  assigned  was,  the  non-payment 
of  the  250/.  Special  demurrer,  that  it  was  not  averred  that  plain- 
tiff had  instructed  defendant  in  the  manner  of  bleaching  the  mate- 
rials. Lord  Kenyon^  C.  J.,  deUvering  the  opinion  of  the  court, 
said,  that  whether  these  kinds  of  covenants  be  or  be  not  indepen- 
dent of  each  other,  must  certainly  depend  on  the  good  sense  of  the 
case.  If  one  thins  is  to  be  done  by  a  plaintiff  before  his  right  of 
action  accrues  on  defendant's  covenant,  it  should  be  averred,  m  the 

(/)  Campbeil  ▼.  Joiui,  6  T.  R.  570,  re-      Biogli.  409  \  1  Mo.  &  P.  66. 
eogniied  in  Carpenier  ▼.   CreuweU,  4 
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declantion,  that  sach  thinff  was  done.  *^  Where  there  are  motual 
promises^  yet  if  one  thing  oe  the  oomidemtion  of  die  other,  there 
a  perfbrmanoe  is  necessaryy  unle$g  a  day  is  appointed  for  perfor- 
maneer  Per  Holt,  G.  J.,  Salk.  113.  ''  If  a  day  be  appointed  for 
the  payment  of  the  money,  and  the  day  is  to  happen  before  the 
thing  can  be  performed,  an  action  may  be  brought  for  the  payment  of 
the  money,  before  the  thing  be  done,^  ib.  171.  Upon  the  authcnity 
of  these  cases,  the  judgment  of  the  court  must  be  in  favour  of  the 
pkintiff,  if,  upon  the  true  construction  of  the  deed,  a  certain  day  be 
fixed  for  the  parent  of  the  money,  and  the  thing  to  be  dcme  may 
not  happen  until  after*  The  plaintiff  in  this  case  coyenants  with  oil 
possible  expedition^  not  by  any  fixed  time^  to  instruct  the  defendant ; 
and  in  consideration  of  the  plaintiff's  covenants,  the  defenilant 
covenants,  that  he  will,  on  or  before  the  25th  day  of  February,  or 
sooner,  in  case  the  plaintiff  should  before  that  time  have  instructed 
the  defendant,  pay  him  the  further  sum  of  2502.  The  intent  of  the 
parties  appears  to  be  that  the  payment  might  be  accelerated,  but 
riiould  not  in  any  event  be  delayed.  Judgm^it  for  plaintiff.  N.  In 
a  subsequent  case,  in  8  T.  R.  370,  Kenuon^  C.  J.,  speaking  of  the 
preceding  case  of  Campbell  v.  Jones^  said,  ^^  The  instruction  to  be 
given  was  not  to  be,  and  could  not,  in  the  nature  of  the  thing,  be, 
performed  at  the  same  time  with  the  payment  of  tiie  money  by  the 
defendant,  for  which  a  certain'  time  was  limited,  whereas  no  time 
was  limited  for  giving  the  instruction \^  and  Lawrence^  J.,  in  the 
same  report,  p.  374,  observing  on  this  case,  said,  ^'  That  the  instruc- 
tion midit,  consistently  with  the  plaintiff  s  covenant^  as  well  be 
given  after  as  before  the  time  specified  for  the  payment  of  the 
money ;  and  therefore  it  was  not  necessary  to  be  averred  m  an 
action  to  recover  the  money."  I  cannot  dismiss  the  con^deration 
of  this  subject,  without  taking  notice  of  a  class  of  cases,  in  which 
this  principle  has  been  established ;  oiz*  that  unless  the  non-per- 
formance luleged  in  breach  of  the  contract  ffoes  to  the  whole  root 
and  consideration  of  it,  the  covenant  broken  is  not  to  be  considered 
as  a  condition  precedent)  but  as  a  distinct  covenant,  for  a  breach  of 
which  the  party  injured  may  be  compensated  in  damages.  The  first 
of  this  class  is  the  case  of  Boone  v.  Eyre  (m),  which  was  stated  by 
Lawrence,  J.,  in  Olazebrook  v.  Woodrow,  8  T.  R.  373,  as  follows. 
The  plaintiff  had  sold  to  the  defendant  an  estate  in  Dominica,  with 
the  negroes,  under  the  usual  covenants  for  a  good  title,  quiet  enjoy- 
ment, and  further  assurance,  in  consideration  of  a  sum  in  gross,  and 
a  certain  annuity  for  lives,  which  the  defendant  covenanted  to  pay, 
*^  he,  the  plaintifi^  well  and  truly  performing  all  and  sin^lar  the 
covenants,  clauses,  recitals,  and  agreements,  in  the  said  mdenture 
of  sale  contained ;"  and  in  bar  to  an  action  of  covenant  for  the 
arrears  of  the  annuity,  besides  assigning  breaches  of  specific  and 

(m)  Reported,  but  imperfectly,  in  2  Bl.      AshhurMi,  J.,  A.  P.  B.  No.  41,  Dampier, 
R.  1312,  and  1  H.  Bl.  273,  n.     This  case      M.  S.  S.  L.  I.  L. 
will  be  found  among  the  paper  books  of 


COVENANT.  607 

partial  eovenaatS)  the  defendant,  by  hia  fourth  plea,  pleaded,  ^*  that 

the  plaintiff,  at  the  time  of  making  the  said  indentm^,  had  not  in 

himself  ftdl  power,  true  title,  and  good  and  lawful  aut}iority,  to  bai^ 

gain,  sell,  and  release  the  said  plantation  and  negroes,  &o.  in  manner 

and  farm  as  in  the  said  indenture  mentioned.^    The  court  said,  it 

would  be  strange  if  such  a  def(^ce  were  to  be  allowed,  when  if  any 

one  negro  on  die  plantation  were  proved  not  to  have  been  the  pro* 

perty  of  the  plaintiff,  it  would  bar  his  action  for  the  annuity.    Lauh 

rencCy  J.,  having  thus  stated  the  casCy  proceeded  to  observe,  that 

the  judgment  of  the  court  went  on  the  ground  that,  in  the  form 

ihe  breaches  were  asffigned,  the  plea  did  not  necessarify  go  io  the 

whole  of  the  consideration ;  but  if  the  plea  had  been,  that  the 

plaintiff  had  not  any  title  to  the  plantation,  he  did  not  know  that  it 

would  not  have  been  held  sufficient.    Le  BUmCy  3^  observing  upon 

tiie  same  case,  said,  ^^  The  substantial  part  of  the  agreement  being 

the  oonvevance  of  the  property  in  respect  of  which  Sie  annuity  was 

to  be  paid,  the  court  held  it  to  be  no  answer  to  an  acticm  for  the 

annuity,  to  say,  that  the  plaintiff  had  not  a  good  title  in  some  of 

the  negroes,  which  were  upon  the  plantation :  because  aU  the  mate^ 

rial  part  of  the  covenant  had  been  performed;  and  the  plaintiff  had  a 

remedy  upon  the  covenant  for  any  special  damfuze  sustained  for  Uie 

non-performance  of  the  rest ;"  8  T.  R.  375.    The  case  of  JBoone  v. 

£lyre  was  recognized  by  Lord  Kenyon^  in  delivering  the  opinion  of 

the  court,  in  Ompbell  v.  Jones^  6  x.  R.  572,  573,  and  stated  to  be 

another  ground  for  giving  judgment  for  the  plaintiff  in  that  case. 

And,  in  the  case  of  Hall  v.  Cktzenovsy  4  East,  483,  484,  Lawrence, 

J.,  having  stated  Boone  v.  Eyre  at  length,  applied  the  principle  of 

the  decision  to  the  case  then  before  the  court.    The  doctrine  laid 

down  by  Lord  Mansfield^  in  Boone  v.  Eyrcy  1  H.  Bl.  273,  n.  and  6  T. 

R.  578V  viz.  '^  that  where  mutual  covenants  go  to  the  whole  of  the 

e6nsideration,  on  both  sides,  they  are  mutud  conditions,  tiie  one 

precedent  to  the  other ;  but  where  the  covenants  go  only  to  a  part, 

there  a  remedy  lies  on  the  covenant  to  recover  damages  for  the 

breach  of  it,  but  it  is  not  a  condition  precedent ;"  was  relied  <m  in 

Ritchie  v.  AthinsoUy  10  East,  295,  ana  by  Tindaly  C.  J.,  in  Stavers 

V.  Curlinoy  3  Bingh.  N.  C.  368,  and  by  Littledale,  J.,  in  Franhlin  v» 

Miller^  4  A.  &  E.  605.     In  liitchie  v.  Atkinson^  the  master  and 

the  freighter  of  a  vessel  of  400  tons  mutually  agreed  in  writing, 

that  the  ship,  being  every  way  fitted  for  the  voyage,  should  with  w 

convenient  speed  proceea  to  Fetersbuitth,  and  there  load,  from  the 

frei^ter'^s  factors,  a  complete  cargo  of  nemp  and  iron,  and  proceed 

therewith  to  London,  and  deliver  the  same  on  being  paid  fre^ht  for 

hemp  6L  per  ton,  for  iron  5s,  a  ton,  &c. ;  one  half  to  be  paid  on 

right  delivery,  the  other  at  three  months.     It  was  holden,  that  the. 

delivery  of  a  complete  cargo  was  not  a  condition  precedent,  but 

that  the  master  might  recover  freight  for  a  short  cargo  delivered  in 

London  at  the  stipulated  rates 'per  ton,  the  freighter  having  his 

remedy  in  damages  for  such  short  delivery.    In  Uaveloch  v.  Geddesy 


508  COVENANT. 

10  East,  556,  the  authority  of  Boone  v.  jEyre  was  reoognized  by 
Lord  EUenbcrough^  C.  J.,  delivering  the  judgment  of  the  court. 
And  in  Davidson  v.  Grwynnt^  12  East,  389,  where  freight  was  cove- 
nanted to  be  paid  in  consideration  of  several  things,  one  of  which 
was  the  sailing  with  the  first  convoy ;  it  was  holden,  that  as  the 
object  of  tiie  contract  was  the  performance  of  the  voyage,  which  in 
this  case  had  been  performed,  the  sailing  with  the  firot  convoy  was 
not  to  be  considered  as  a  condition  precedent,  but  as  a  distinct  cove- 
nant, for  the  breach  of  which  the  party  injured  might  be  compen- 
sated in  damaffes.  It  was  holden  also,  in  the  same  case,  that  the 
covenant  for  the  right  and  true  delivery  of  the  goods  was  satisfied 
bv  the  delivery  of  the  entire  number  of  chests,  and  that  the  dete- 
riorated state  of  their  contents  afforded  no  answer  to  this  action  for 
the  recovery  of  the  freight,  the  defendant  having  a  cross  action  to 
recover  damages  for  that.  So  where  the  phuntiS^  as  master  of  a 
South  Sea  wluder,  covenanted  with  defendants,  as  owners,  that  he 
would  proceed  to  the  fishery  and  procure  a  cargo  of  sperm  oil,  &c^ 
or  as  great  a  proportion  as  might  be,  under  all  circumstances,  in 
his  power  to  obtain ;  would  return  to  London,  and  at  his  own  cost 
deliver  the  cargo ;  would  obey  instructions ;  be  frugal  of  provisions, 
and  not  dispose  of  any  of  them  without  accountii^  for  the  same; 
and  would  not  smuggle  or  trade,  or  permit  any  on  board  to  do 
so :  the  defendants  covenanted,  on  the  performance  of  the  before- 
mentioned  terms  and  conditions  on  the  part  of  the  plaintiff^  to  pay 
him  a  certain  proportion  of  the  net  proceeds  of  the  cargo ;  it  was 
holden  (n),  that  ihe  plaintiff's  covenants  were  independent,  and 
that  the  perfonnance  of  them  was  not  a  condition  precedent  to  the 
plaintiff's  right  to  recover  on  the  covenants  ent^^  into  by  the 
defendant. 

Assumpsit  upon  a  charter  (o)  by  the  plaintiff  to  the  defen'Sant  of 
a  ship  from  London  to  Madeira  and  the  Cape  of  Good  Hope,  and 
thence  to  Bombay  and  back ;  the  plaintiff  claiming  a  compensation 
in  damages  against  the  defendant,  for  not  loading  the  ship  witii  a 
cargo  of  cotton  at  Bombay.  Instead  of  proceeding  by  the  direct 
and  usual  course  from  the  Cape  to  Bombay,  the  captain  made  a 
deviation  to  the  island  of  Mauritius ;  and  in  consequence  of  sudi 
deviation,  the  defendant's  agents  at  Bombay  refused  to  find  a 
cargo.  The  jury  were  directed  to  consider,  whether  the  deviation 
was  of  such  a  nature  and  description  as  to  deprive  the  freighter  of 
the  benefit  of  the  contract  into  which  he  had  entered ;  and  if  such 
was  their  opinion,  the  defendant  was  excused,  by  the  act  of  the 
plaintiff's  captain,  from  furnishing  a  car^o.  The  jury  determined 
the  question  in  the  affirmative,  and  found  a  verdict  for  the  defend- 
ant ;  which  the  court  refused  to  disturb. 

Defendant  by  charter-party  covenanted  to  load  a  ship  at  Januiica 

\n)  StaverM  ▼.  Curling,  3  Bingh.  N.  C.  (o)  Freeman  v.  Taylor^  8  Bingh.  124. 

355  ;  3  Sc.  740. 
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¥rith  a  complete  cargo  of  sugar,  and  to  pay  freight  for  the  same  at 
the  rate  of  lOs,  6d,  per  cwt.  The  agent  of  the  defendant  tendered 
to  the  captain  a  cargo,  but  insisted  upon  his  signing  bills  of  lading 
for  it,  at  the  rate  of  iOs.  per  cwt.  The  captain  refused  to  take  it 
on  board  on  these  terms.  Lord  Ellenbcrougk  held,  that  the  de- 
fendant was  liable  for  dead  freight  (p). 

By  a  charter-party  a  ship  was  described  to  be  of  the  burden  of 
two  hundred  and  sixty-one  tons,  and  the  freighter  covenanted  to 
load  i^full  and  complete  cargo :  it  was  holden,  that  the  loading  of 
goods  equal  in  number  of  tons  to  the  tonnage  described  in  the 
charter-party  was  not  a  performance  of  this  covenant ;  but  that  the 
freighter  was  bound  to  put  on  board  as  much  goods  as  the  ship  was 
capable  of  carrying  with  safety  {q).  By  a  charter-party  the  freighter 
agreed  to  pay  for  the  ship  200/.  per  month,  for  six  months  ceHain, 
and  so  in  proportion  for  any  longer  time  that  she  might  be  in  his 
employ ;  the  ship  was  to  be  Kept  in  repair  by  the  owner.  Before 
the  termination  of  the  time,  repairs  were  necessary,  which  occupied 
twenty-eight  days;  it  was  holden,  that  the  freighter  was  not 
entitled  to  deduct  those  days  in  calculating  the  period  for  which  he 
was  to  pay  freight  (r). 

Money  paid  in  advance  for  freight  cannot  be  recovered  back. 
De  SilvaU  v.  Kendall^  4  M.  &  S.  37,  recognized  in  Saunders  v. 
Drew,  3  B.  &  Ad.  450. 

For  a  further  illustration  of  the  subject  of  conditions,  see  Black- 
well  V.  Nash^  Str.  535  ;  Wyvill  v.  Stapleton^  Str.  615 ;  Martindale 
V.  Fisher f  1  Wils.  88,  ante^  p.  114.  See  also  Boone  v.  Eyre^  2  Bl. 
R.  1312,  and  Terry  v.  JDunize,  2  H.  Bl.  389.  N.  By  R.  G.  H. 
T.  4  Will.  IV.,  two  counts  upon  the  same  charter-party  are  not 
to  be  allowed.  But  a  count  for  freight  upon  a  charter-party,  and 
for  freight  pro  rata  itineris^  upon  a  contract  implied  by  law,  are  to 
be  allowed. 

It  remains  only  to  add  a  similar  observation  to  that  which  was 
made  at  the  close  of  the  third  section,  tit.  **  Assumpsit,^'  antej 
p.  115,  tfiz.  that  there  are  not  any  precise  technical  words  required 
to  constitute  a  condition  precedent,  or  a  dependent  or  independent 
covenant ;  whether  a  condition  be  precedent  or  subsequent,  or  a 
covenant  be  dependent  or  independent,  must  be  gathered  from  the 
words  and  nature  of  the  agreement,  which  is  to  be  construed 
according  to  the  intention  of  the  parties,  as  far  as  that  can  be 
collected  from  the  instrument ;  and  however  transposed  the  cove- 
nants may  be  (s),  their  precedence  must  depend  on  the  order  of 
time  in  which  the  intent  of  the  transaction  requires  the  perform- 
ance.   When  it  is  once  eetablishedi  that  the  stipulation  of  one 

(p)  Hfd$  T.  WtUiit  3  Campb.  202.  («)   Per   Lord   MwufUld,    C.  J.»    ia 

(V)  Bumt€r  T.  #Vy,  2  B.  &  A.  421.  Km^iton  r,  Pmtom,  Dong.  690, 1. 

(r)  Jl^/<y  T.  S€t4f€,  5  B.  &  C.  167. 
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party  is  a  condition  preoedent  to  the  perfonnanee  of  ihe  oovenant 
by  the  other  party,  it  follows  aa  a  necessary  conaequenoe,  that  an 
action  cannot  be  maintained,  unkss  performance,  or  tiiat  which  ihe 
law  conaiderB  as  equiTalent  to  performance,  be  averred  and  proved. 
But  where  a  right  of  action  is  once  ve^ed  in  the  plaintsff  (/), 
liable,  however,  to  be  divested  by  the  non-performance  of  a  condi- 
tion subsequent,  that  is  matter  of  defence  only,  and  most  be 
shown  by  tne  defendant. 


VIII.  Of  the  Pleadings : 

K  Accord  and  Satisfactiony  p.  510. 
2«  EvictioHy p.  S\%. 

3.  Illegal  Purpose^  p.  513. 

4.  /n/a)»ey,p.  513. 

5.  Limitations^  Stat.  of^p.  514. 

6.  iV«7  hxibuit  in  tenementis,  p.  614. 

7.  Non  estfactum,  p.  517. 

8.  Non  infregit  conventianeiUf  p.  521. 

9.  Payment  of  Monfiy  into  Court,  p.  522. 

10.  Performance,  p,  522. 

11.  Release,  p.  523. 

12.  Set-off ,  p.  523. 


1.  Accord  and  Satisfaction. 

AocoRO  with  satisfaction  is  a  good  plea  in  discharge  of  damages 
for  covenant  broken  (43). 

In  covenant  against  an  assignee  for  not  repairing  a  house  (»), 

(0  Hotkam  ▼•  Sa$t  India  Compimyi      Jac.  99,  8.  C.  by  Uw  oMme  of  AUkm  ▼. 
1  T.  R.  638.  Bloffue. 

(«)  Blake's,  case,  6  Rep.  43,  b  ;  Cro. 


« 1 1 1 1 1 1 


(43)  In  Snow  v.  Franklin,  Lutw.  358,  to  covenant  for  non-payment  of 
rent,  the  defendant  pleaded  accord  with  satisiaction  of  the  covenant, 
before  any  breach.  The  plea  wcms  holden  bad  on  demurrer.  See  also 
Kaye  v.  Waghom,  1  Taunt.  428,  S.  P.. 
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tiie  defendant  pleaded  accord  between  him  and  the  plaintifi;  and 
execution  thereof,  in  satisfaction  and  discharge  of  the  want  of 
repairs ;  on  demurrer,  it  was  objected,  that  this  action  of  covenant 
was  founded  upon  the  deed,  which  could  not  be  dischai^d  except 
by  matter  of  as  high  a  nature,  and  not  by  any  accord  of  matter  m 
pais :  but  it  was  resolved  by  the  court,  that  the  plea  of  the  de* 
fendant  was  good ;  and  this  distinction  was  taken ;  where  a  duty 
accrues  by  the  deed,  and  is  ascertained  at  the  time  of  making  the 
writing,  as  by  covenant,  bill,  or  bond,  to  pay  a  sum  of  money ;  in 
that  case,  tlie  duty,  which  is  certain,  takes  its  essence  and  opera- 
tion originally  and  solely  by  the  writing,  and  therefore  it  must  be 
avoided  by  matter  of  as  high  a  nature,  although  the  duty  be 
merely  in  the  personalty  (v)  (44).  But  where  no  certain  duty 
accrues  by  the  deed,  but  a  vjrong  or  subsequent  default^  together 
with  the  deed,  gives  an  action  to  recover  damages,  which  are  only 
in  the  persomuty,  for  such  wrong  or  default,  accord  with  satis* 
faction  is  a  good  plea,  as,  in  this  casoi  the  covenant  does  not  give 
the  plaintifl^  at  the  time  of  making  it,  any  cause  of  action,  but  the 
tort  or  default  in  not  repairing  the  house,  together  with  the  deed, 
gives  an  action  to  recover  damages  for  the  want  of  reparation. 
The  action  is  not  founded  merely  on  the  deed,  but  on  the  deed  and 
the  subsequent  wrong ;  which  wrons  is  the  cause  of  action,  and  for 
which  damages  shall  be  recovered;  and  in  every  actiofi  where 
compensation  is  demanded,  by  way  of  damages  only,  accord  executed 
is  a  good  bar. 

The  plaintiff  being  seized  in  fee  of  a  messuage  and  lands  (i^), 
one  parcel  of  which,  consisting  of  about  one-third,  lay  contiguous 
to  the  land  of  one  E.  P.,  in  consideration  of  a  sum  of  money,  and 
the  covenant  hereinafter  mentioned,  by  indenture  released  the  said 
parcel  of  land  to  E.  P.  in  fee,  who  thereupon  covenanted,  for  her- 
self and  her  assigns,  that  she  would,  from  time  to  time,  and  at  all 
times  thereafter,  pay  one-third  part  of  all  the  taxes  and  assessments 
that  should  be  imposed  on  the  said  messuage  and  land ;  the  parcel 
of  land  came  to  the  defendant  by  assignment,  who  neslected  to  ^y 
the  one-third  part  pf  the  taxes  for  several  years.  The  maintiff  hayuu^ 
declared  for  a  breach  of  covenant,  in  the  years  17S9, 1760, 1, 2, 3, 4, 
5,  and  6,  the  defendant  pleaded,  that  in  Michaelmas  Term,  1766,  he 


\ 


v)  See  DAxt  oaie. 

w)  Rogers  ▼.  Payne,  MSS. ;  2  WiU.  276,  8.  C.  briefly  stated. 


(44)  A  collateral  i^preemeni  by  parol  cannot  be  pleaded  to  invalidate  a 
claim  arising  upon  a  deed.  Hence  to  debt  on  bond,  conditioned  for 
the  performance  of  an  award,  a  parol  agreement  between  the  parties 
to  waive  and  abandon  the  award  cannot  be  pleaded.--— BrcuicfteA  v« 
Thompson^  8  East,  344.  See  Thompson  v.  Brown^  1  Taunt.  666 ; 
Sellers  v.  Bickford,  8  Taunt.  31. 
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commenced  an  action  against  the  plaintifl^  and  one  R.  J.,  for  certain 
trespasses  committed  by  them  upon  the  lands  and  goods  of  the  de- 
fendant ;  and  thereupon,  afterwards,  to  wit,  on  the  22nd  January, 
1767,  it  was  agreed,  (not  saying  by  deed,)  that  the  defendant  should 
put  an  end  to  nis  suit,  and  that  plaintiff  and  R.  J.  should  pay  a  cer* 
tain  sum  of  money,  and  costs;  and  that  the  plaintiff  should  relinquish 
all  damages  and  demands  which  he  then  had  against  the  defendant ; 
the  plea  then  averred,  that  the  defendant  did  not  iurther  prosecute 
his  suit  against  the  plaintiff  and  R.  J.,  and  prayed  ju^^ment  of  the 
action.  On  general  demurrer  to  this  plea,  it  was  objected,  that  a 
covenant  to  pay  mon^,  which  was  by  deed,  could  not  be  d]schaif;ed 
without  deed :  and  of  this  opinion  was  the  court,  and  gave  judg- 
ment for  plaintiff.    Blake's  case,  6  Rep.  44,  a,  was  cited. 

Covenant  by  the  heir  in  reversion  (x)  against  executor  of  tenant 
for  life,  for  breach  of  covenant  in  testator,  in  not  repairing  the 
house  demised ;  plea,  that  the  testator,  tenant  for  life,  diea  on 
such  a  day,  and  tnat  afterwards  it  was  agreed,  between  the  plain- 
tiff and  defendant,  that  defendant  should  quietly  depart  and  leave 
possession  to  the  plaintiff,  and,  in  consideration  thereof,  the  plain- 
tiff agreed  to  discnarge  him  from  the  breach ;  and  averred,  that 
within  five  days  from  the  day  of  agreement,  he  left  the  house.  On 
demurrer,  the  plea  was  holden  to  be  bad ;  for  the  time  was  not 
fixed  by  the  terms  of  the  agreement,  when  the  executor  should 
depart ;  and,  although  it  was  averred  that  he  departed  within  five 
^7G^  yet  that  would  not  lud  the  first  uncertainty ;  for  tiie  agree- 
ment was  the  foundation  of  the  whole,  which  ought  to  be  certain, 
when  it  should  be  performed. 


2.  Eviction* 

To  covenant  for  rent  arrear,  the  lessee  may  plead  (y),  that  he 
was  evicted,  by  the  lessor,  from  the  demised  premises,  and  kept 
out  of  possession  until  after  the  rent  in  question  became  due ;  for 
an  eviction  occasions  a  suspension  of  the  rent ;  but  a  mere  tres- 

Cwill  not :  for  where  to  covenant  for  rent  arrear  for  a  dwelling- 
]e  (2r),  the  defendant  pleaded  that  the  lessor  had  taken  away  a 
pent-house,  fixed  to  the  dwelling-house,  and  part  of  the  demised 
premises ;  on  demurrer,  the  court  held,  that  the  fact  stated  in  the 
defendant's  plea  bein^  a  mere  trespass,  for  which  the  defendant 
might  have  a  remedy  by  action,  would  not  operate  as  a  suspension 
of  the  rent.  Although  rent  is  suspended  by  an  entry  into  part  (a), 
yet  on  a  demise  of  a  messuage  with  the  appurtenances,  the  cove- 

{»)  SanrfMt  T.  CutcKjfe,  YeW.  124  ;  cited  by  Danning,  in  Btmi  t.  Cope,  Cowp. 

Hmm/  t.  Ruuelf  3  Ler.  189.  242. 

M  DaUton  t.  JKmm,  Lord  Raym.  17.  (a)  Domll  ▼.  Andrews,  Hob.  190. 
(x)  Boper  r.  Llojfd,    T.  Jones,  148, 
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nant  to  repair  is  not  suspended  by  an  entry  into  the  back  yard,  the 
lessee  remaining  in  possession  of  the  messuage  (ft). 

It  is  to  be  observed  (c),  that  if  a  tenant  would  excuse  himself 
from  payment  of  rent  unon  an  eviction  by  a  stranger,  he  must  show 
that  such  stranger  had  a  good  title  to  evict  him :  and,  in  order  to 

S've  the  plaintiff  a  proper  opportunity  of  controverting  such  title, 
e  defendant  must  show  particularly  how  it  arises ;  for,  if  it  were 
sufficient  to  allege  that  the  stranger  had  a  good  title,  a  single  issue 
could  not  be  .taken  on  it ;  and  as  the  legality,  as  well  as  the  fact  of 
the  title,  would  be  complicated  together,  the  jury  would  be  en- 
tangled with  questions  of  law,  which  are  proper  for  the  considera- 
tion  of  the  court  only.  To  avoid  this  inconvenience,  it  is  necessary 
that  the  title  should  be  specified. 


3.  Illegal  Purpose. 

All  the  decisions  show,  that  at  common  law,  a  contract  entered 
into  to  effect  an  illegal  purpose  is  void,  and  cannot  be  enforced ; 
and  it  makes  no  difference  that  the  contract  is  under  seal.  Hence 
where  it  was  pleaded  to  covenant  for  nonpayment  of  rent  under 
a  lease,  that  the  stat.  25  Geo.  III.  c.  77,  makes  it  illegal  to 
boil  turpentine  in  any  warehouse  nearer  to  any  other  building 
than  seventy-five  feet,  and  that  the  premises  demised  were  within 
that  distance,  and  let  for  the  express  purpose  of  being  so  used ; 
this  was  holden  (cf),  on  demurrer,  a  good  plea,  although  the  lease 
did  not  mention  the  purpose  for  which  it  was  executed,  nor  was 
it  averred  that  the  unlawful  purpose  had  been  carried  into  effect ; 
for  it  having  been  pleaded  tnat  such  was  the  purpose,  it  might 
have  been  proved  by  evidence  dehors  the  lease,  had  issue  been 
joined  on  the  fact. 


4.  Infancy. 

At  the  common  law,  infants  are  not  bound  by  covenants  which 
operate  to  their  disadvantage.  Hence  a  defendant  may  insist  on 
his  non-age,  as  a  defence  to  an  action  of  covenant :  but  this  de- 
fence must  be  pleaded  specially,  and  cannot  be  given  in  evidence 
on  non  est  factum.  The  stat.  6  Eliz.  c.  4  («),  whereby  infants  are 
enabled  to  bind  themselves  apprentices,  has  not  altered  the  common 
law  as  to  the  binding  force  of  covenants  entered  into  by  infants, 
at  least  where  the  covenants  are  collateral  covenants.    This  point 


i 


h)  SmWmffr.  Staff,  BnU.  N.  P.  165.  {^  The  Oa$  Light  and  Coke  Qm^fonif 

e)  Per  Lord  Hardwieke,  G.  J.,  in  Jwr^  ▼.  Twmer,  6  Bingh.  N.  C.  324. 

im  T.  TVtKi,  B.  R.  M.  9  Geo.  II.  MSS.  («)  Amended  by  stat   54  Geo.  IIT. 

tnd  Ca.  Temp.  Hardw.  172.  c.  96. 

VOL.  I.  L  L 
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appears  to  have  been  doubted  formerly  (e)»  but  was  fully  established 
in  the  following  case : — 

In  covenant  against  an  apprentice  for  departing  from  the  plain- 
tiff's service  (/)  without  license,  within  the  time  of  his  apprentice- 
ship ;  the  defendant  pleaded,  that  at  the  time  of  making  the 
indenture  he  was  within  age.  On  demurrer,  judgment  was  riven 
for  the  defendant;  the  court  beine  unanimous  that,  although  an 
infant  might  voluntarily  bind  hims^  an  apprentice,  and  if  he  con- 
tinued an  apprentice  for  seven  years,  might  have  the  benefit  to  use 
his  trade ;  yet,  neither  at  the  common  law,  nor  by  stat.  5  Eliz.  c.  4, 
did  a  covenant  or  obligation  of  an  infant,  for  nis  apprenticeship, 
bind  him ;  nor  did  any  remedy  lie  against  an  infant,  upon  such 
covenant.  See  a  dictum  to  the  same  effect,  with  the  exception  of 
special  custom,  in  Whittingham  v.  Hill^  Cro.  Jac.  494.  By  the 
custom  of  London,  an  infant  may  bind  himself  by  covenant  in  an 
indenture  of  apprenticeship.  2  Rol.  R.  305;  Code  v.  Holmes^ 
Palm.  861 ;  Anon.  1  Lev.  12;  Horn  v.  Chandler,  1  Mod.  271. 

Covenant  upon  an  indenture  of  apprenticeship  (jg)  by  the  master 
against  the  father ;  breach,  that  the  apprentice  absented  himself 
from  the  service ;  plea,  that  the  son  faithfully  served  until  he  came 
of  age,  and  that  he  then  avoided  the  indenture ;  it  was  holden,  that 
this  was  no  answer  to  the  action. 


5.  Limitations,  Statute  of. 

By  Stat.  3  &  4  Will.  IV.  c.  42,  s.  3,  "  All  actions  of  debt  for 
rent  upon  an  indenture  of  demise,  aU  actions  of  covenant  or  debt 
upon  any  bond  or  other  specialty,  shall  be  commenced  and  sued 
within  ten  years  after  the  end  of  this  present  session  (1833),  or 
within  twenty  years  after  the  cause  of  such  action  or  suit.'* 
Covenant  for  rent  arrear  may  be  brought  within  the  time  limited 
by  the  foregoing  section  (A),  and  is  not  limited  to  six  years  by  3  & 
4  Will.  IV.  c.  27,  s.  42. 


6.    Nil  habuit  in  tenementis. 

If  a  lease  be  by  indenture,  the  lessor  and  lessee  are  concluded 
from  avoiding  the  lease :  and  if  an  action  be  brought,  and  the  pbun- 
tiff  declare  on  the  indenture  (i),  and  the  defendant  pleads  that  the 

(«)  VUmmg   ▼.   Pitman^  Winch,  63;  (A)  Paget  r.  Fb/cy,  2  Bingh.  N.  C. 

Hutt.  63,  8.  C,  E.  T.  21  Jac.  679;  HarUhomer.  Wai9om,iBinifii.  N.C 

(/)  OjfiAeHw.  Fieteker,  Cro.  Car.  179;  182,  S.  P.  admitted. 

IAlfy'9  caie,  7  Mod.  15,  S.  P.  (0  Paimer  ?.  Skhu,  Str.  818 ;  11  Mod. 

(g)  Ommff  t.  Hili,  3  B.  &  A.  59.  41 1 ;  Leach'i  edit.  Lord  Rajm.  1550,  S.  C. 
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lessor  nil  kabuit  in  tenemeniis,  the  plaintiff,  instead  of  replying  the 
estoppel,  may  demur ;  because  the  estoppel  appears  on  the  record. 

CoTenant  was  brouffht  by  the  assignee  of  a  reversion  for  non- 
payment of  rent  (k) :  it  was  stated  in  the  declaration,  that  J.  P., 
on  a  certain  day,  was  seised  in  fee,  and  on  the  same  day  demised 
by  indenture  to  the  defendant ;  that  J.  P.  afterwards  assigned  the 
reversion  in  fee  to  the  plaintiff.  Plea,  that  before  the  demise  and 
assignment  of  the  reversion  to  the  plamtiff,  J.  P.  conveyed  the  pre- 
mises to  J.  S.  in  fee,  and  traversed,  that  at  any  time  after  that 
conveyance  J.  P.  was  seised  in  fee.  On  general  demurrer  it  was 
holden,  that  this  plea  was  a  special  nil  haouit  in  tenementis^  which 
was  no  more  to  be  allowed,  where  the  demise  was  bv  indenture, 
than  a  general  plea  of  that  kind ;  and  although  the  plaintiff  was  an 
assignee,  yet  he  might  take  advantage  of  the  estoppel,  because  it 
ran  with  the  land. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  re- 
pairing (/),  the  lessee  pleaded,  that  the  lessor  had  an  equitable 
estate  only  in  the  thing  demised :  on  special  demurrer,  the  plea 
was  holden  bad. 

It  is  an  universal  rule  that  a  tenant  shall  not  be  permitted  to  set 
up  any  objection  to  the  title  of  his  landlord,  under  whom  he  holds : 
this  is  not  a  mere  technical  rule,  but  one  founded  in  public  con- 
venience and  policy.  Hence  a  lessee  of  land  in  the  Bedford 
Level  (m)  cannot  object  to  an  action  by  his  landlord  for  a  breach  of 
covenant,  in  not  repairing,  that  the  lease  was  void  by  the  stat. 
15  Car.  II.  c.  17,  for  want  of  being  registered.  The  act  meant,  for 
the  protection  of  titles,  that  leases  and  conveyances,  within  this 
district,  should  be  registered,  that  every  person  interested  in  the 
inquiry  might  know  in  whom  the  title  to  such  land  was ;  and,  there- 
fore, as  against  persons  who  have  been  deceived  by  the  omission  to 
register,  or  even  as  against  those  who,  without  being  deceived,  knew 
that  the  act  had  not  been  complied  with,  and  relied  on  it,  the  le^ 
objection  might  prevail  at  law;  but  not  as  between  the  parties 
themselves  to  the  lease,  between  whom  the  act  was  not  meant  to 
operate. 

Covenant  for  rent  was  brought  on  an  indenture  of  lease  (n),  by 
the  assignees  of  a  lessor  (a  bankrupt) ;  the  defendant  pleaded,  that 
the  lessor  nil  habuit  in  tenementis  ;  it  was  holden  bad,  on  general 
demurrer.  In  like  manner,  it  has  been  adjudged  (o),  that  an 
assignee  of  lessee  under  a  lease  by  indenture  cannot  plead  that  the 
lessor  did  not  demise. 

It  may  be  observed  that,  in  the  preceding  cases,  the  want  of 

(k)  Palmer  r.  Ekm»,  vbi  ntpfra,  8te^  (a  bemhiqfi)  t.  Marminff,  7  T.  R. 

m  Blake  ▼.  FMter,  8  T.  R.  487.  537. 

fm)  Hodmm  t.  SJuarptt  10  East,  350.  (o)  Taylor  ▼.  Needham,  2  Tamit.  278. 
(n)  Parker  and  oikere^  Aeeigmeee  ef 
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title  did  not  appear  on  the  face  of  the  dedarfttion ;  and  it  seems 
that,  in  order  to  give  a  party  the  benefit  of  an  estoppel,  in  all  cases 
where  it  is  necessary  to  set  forth  a  title,  a  good  title  must  appear 
on  the  face  of  the  declaration ;  for  in  Nohet  ▼.  Awder^  Cro.  £liz. 
373,  436,  it  was  resolved,  by  all  the  judges,  that  although  they 
would  not  intend  a  lease  to  be  good  b^  estoppel  only,  yet  where  it 
I4>peared  on  the  £bm^  of  the  declaration  to  be  so,  the  aasimee  of 
such  a  lease  could  not  maintain  an  action  for  the  breach  of  any  of 
the  covenants  contained  in  the  lease.  So  where  covenant  was 
brouffht  against  a  lessee  for  years  (p),  on  an  indenture  of  lease, 
and  it  appeared  on  the  declaration,  Uutt  the  lease  was  executed  by 
a  tenant  for  life,  that  the  plaintiff^  the  reversioner,  who  was  then 
under  affe,  was  named  in  the  lease,  but  that  the  lease  had  not  been 
executed  by  him  until  after  the  death  of  the  tenant  for  life,  judg- 
ment was  given  for  the  defendant,  on  the  ground  that  the  lease 
was  void  by  the  death  of  tenant  for  life :  BuUer^  J.,  observing, 
that  the  court  could  not  proceed  on  the  doctrine  of  estoppel  in  this 
case,  because  it  was  admitted  by  the  plaintiff,  on  the  pleading, 
that  he  did  not  execute  until  after  the  death  of  the  tenant  for  lue. 
So  where  the  plaintiff  declared,  that  by  deed  made  between  her  as 
attorney  for  J.  S.  (q)  on  the  one  part,  and  the  defendant  on  the 
other  part,  she  demised  a  house  to  the  defendant,  and  that  he 
covenanted  to  pay  the  rent  to  J.  S.,  and  then  assigned  a  breach  in 
the  non-payment  of  the  rent,  to  the  damage  of  the  plaintiff  (the 
attorney).  On  demurrer  it  was  objected,  that  the  lease  was  void, 
because  the  plaintiff  acting  only  as  attorney  to  J.  S.,  it  should 
have  been  made  as  a  lease  from  him,  and  in  his  name  (r),  and  that, 
the  lease  being  void,  the  covenant  to  pay  the  rent  was  void  also. 
£  contra  it  was  insisted,  that  the  instrument  being  under  seal,  the 
defendant  was  estopped  from  sajring  the  plaintiff  did  not  demise. 
But  the  court  held,  that  it  appearing  on  the  declaration  that  the  lease 
was  void,  because  it  was  not  made  in  the  name  of  J.  S.,  whose  house  it 
appeared  to  be,  and  that  the  plaintiff  only  made  it  as  his  attorney,  there 
could  not  be  any  estoppel,  and  then  the  covenant  to  pay  the  rent  was 
void,  and  consequently  the  plaintiff  could  not  maintain  the  action. 

Where  a  lease,  by  indenture,  takes  effect  in  point  of  interest, 
which  interest  nuty  be  co-extensive  with  the  lease  in  point  of  durar 
tion,  but  in  fact  determines  before  it,  the  lease  may  then  be 
avoided,  and  the  parties  are  not  estopped  from  showing  the  facts 
which  determined  the  lease ;  as  where  A.,  lessee  for  life  of  B., 
makes  a  lease  for  years  («),  by  deed  indented,  and  aflberwards 
purchases  the  reversion  in  fee ;  B.  dies ;  A.  shall  avoid  his  own 


(p)  Lmd/ord  v.  Barber,  1  T.  R.  86.  6  Rep.  15,  a.  to  the  same  effect,  and  Doe 

(f)  Fronimr,  Smaii^  Ld.  Raym.  141S;  d.  Barmey  t.  Adtam,  2Tjrw.  289 ;  2  Cr« 

Str.  705,  8.  C.  &  J.  232 ;  Doe  t.  Seatom^  2  Cr.  M.  &  R. 

(r)  See  Wilki  ▼.  Back,  2  East,  142.  728. 
(«)  1  Inst.  47,  b.    See  TV^port*»  case. 
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lease ;  for  he  may  confefls  and  avoid  the  lease,  which  took  efiect  in 
point  of  interest,  and  determined  by  the  death  of  B.  (45).  So 
where  covenant  was  brought  by  plaintiff  (t),  as  heir  in  reversion  in 
fee  to  his  brother,  on  an  indenture  of  lease  for  years,  made  to 
defendant  by  plaintiff's  father,  and  breach  assigned  for  want  of 
repairs;  defendant  pleaded,  that  the  father  was  tenant  for  life 
omy,  and  that  the  lease  had  determined  by  his  death,  and  traversed, 
that  after  the  making  the  lease,  the  reversion  in  fee  had  beloi^ged 
to  the  father ;  on  demurrer,  judgment  was  given  for  the  defendant : 
for,  as  was  said  in  argument,  and  adopted  by  the  court,  though 
during  the  father's  life,  the  lessee  would  have  been  estopped  from 
saying  that  the  father  had  not  the  reversion  in  him,  yet  on  his 
death  the  lease  was  at  an  end ;  and  the  lessee  was  not  estopped 
from  pleading  the  truth  by  confessing  and  avoiding  the  lease ;  and  it 
was  holden,  that  the  traverse  was  well  taken.  So  where  the  declsr 
ration  stated,  that  plaintiff  and  his  wife,  since  deceased,  by  inden- 
ture demised  certain  premises  to  defendant  for  years,  yieldmg  and 
paying  to  plaintiff  and  his  wife  a  yearly  rent,  with  a  covenant  to  pav 
the  rent  to  the  plaintiff  and  his  wife,  and  then  averred  that  on  such 
a  dav  the  wife  oied,  and  afterwards  rent  became  due  and  in  arrear 
to  plaintiff:  defendant  craved  oyer  of  the  indenture,  (whereby  it 
appeared,  that  the  reddendum  was  to  the  husband  and  wife,  and 
the  heirs  of  the  wife,  and  the  covenant  to  pay  rent  was  in  the 
same  fonQ,)  and  then  pleaded  that  the  premises  were  the  estate  of 
the  wife,  and  that  the  pliuntiff  had  nothing^  in  them  but  in  right  of 
his  wife;  that  on,  &c.,  she  died  without  issue,  leaving  J.  S.  her 
heir,  whereupon  all  the  estate  of  the  plaintiff  ceased,  and  J.  S. 
threatened  to  enter  and  eject  defendant,  unless  he  attorned,  where- 
by he  was  compelled  to  attorn,  and  became  tenant  to  J.  S.  Gene- 
ral demurrer  and  joinder.  It  was  holden  (u),  that  the  plea  was 
good,  and  that  some  interest  having  paased  by  the  lease  from 

Slaintiff  and  his  wife,  it  could  not  work  by  estoppel;   and  the 
efendant  was  therefore  entitled  to  show  that  plamt^s  interest 
had  ceased. 

7.  Nanestfacttm. 

There  is  not  any  general  issue  to  an  action  of  covenant,  but  the 
defendant  may  plead  tiiat  tike  deed  (on  which  the  plauitiff  has 

(/)  Brudnell  v.  RoberU,  2  WiU.  143.       See  the  decision  of  G.  B.  In  2  Bingh. 
(«)  Hill  T.  Sknmdert,  (in  error,)  af.       112. 
firming  judgment  of  C.  B.  4,  B.  &  C.  259. 


(45)  This  case  havine^  been  cited  in  Oilman  v.  Hoare,  Salk.  275, 
Holty  C.  J.,  said,  that  we  reason  of  it  was,  because  tenant  for  life  has  a 
freehold,  which  is  a  greater  estate^  and  the  lease  will  not  require  any 
estoppel,  if  the  life  endure. 
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declared,)  is  not  his  deed.  This  plea  puts  in  issue  the  execution  of 
the  deed  in  fact  only,  which  it  is  incumbent  on  the  plaintiff  to 
prove.  If  there  be  a  subscribing  witness  to  the  deed,  the  execution 
must  be  proved  by  such  witness  (46).  But  payment  of  money  into 
court  on  one  of  the  breaches  assigned  in  the  declaration  dis- 
penses (v)  with  proof  of  the  execution  of  the  deed,  althou^  one  of 
the  pleas  be  the  plea  of  non  est  factum.  By  R.  G.  H.  T.  4  Will. 
IV.  (Pleadings  in  puticular  Actions,  II.  1.)  In  covenant  the  plea 
of  non  est  factum  shall  operate  as  a  denial  of  the  execution  of  the 
deed  in  point  of  fact  only,  and  all  other  defences  shall  be  specially 
pleaded,  including  matters  which  make  the  deed  absolutely  void,  as 
well  as  those  which  make  it  voidable. 

The  frequent  nonsuits  which  occurred  on  the  ground  of  fatal 
variances  (w)  between  the  instruments  set  forth  in  the  declaration 
and  those  produced  in  evidence,  have  been  obviated  by  stat.  9 
Geo.  IV.  c.  15,  which,  after  reciting  that  great  expense  is  often 
incurred,  and  delay  or  failure  of  justice  takes  place  at  trials,  by 
reason  of  variances  between  writings  produced  in  evidence  and  the 
setting  forth  thereof  upon  the  record  on  which  the  trial  is  had, 
in  matters  not  material  to  the  merits  of  the  case^  and  such  record 
cannot  now  in  any  case  be  amended  at  the  trial,  and  in  some  cases 
cannot  be  amended  at  any  time  ;  for  remedy  thereof  enacts,  ^^  That 
every  court  of  record  holding  plea  in  civil  actions,  any  judge  sitting 
at  nisi  prius,  and  any  court  of  oyer  and  terminer  and  general  gaol 
delivery  in  England,  Wales,  the  town  of  Berwick-upon-Tweed,  and 
Ireland,  may  cause  the  record,  on  which  any  trial  may  be  pending 
before  any  such  judge  or  court  in  any  civil  action,  or  in  any  indict- 
ment or  information  for  any  misdemeanour,  when  any  variance  shall 
appear  between  any  matter  in  writing  or  in  print  produced  in 
evidence  and  the  setting  forth  thereof  upon  the  record  whereon  the 
trial  is  pending,  to  be  forthwith  amended  in  such  particular  by  some 
ofi&cer  of  the  court,  on  payment  of  such  costs  (if  any)  to  the  other 
party  as  such  judge  or  court  shall  think  reasonable,  ana  thereupon  the 
trial  shall  proceed  as  if  no  such  variance  had  appeared ;  and  in  case 
such  trial  shall  be  had  at  Nisi  Prius,  the  order  for  the  amendment 
shall  be  indorsed  on  the  postea,  and  returned  together  with  the  record ; 
and  the  papers,  rolls,  and  other  records  of  the  court,  from  which 
such  record  issued,  sludl  be  amended  accordingly.'*'  In  covenant  by 
lessor  against  lessee  on  indenture  of  demise,  the  breach  alleged  was 

(v)  Randall  ▼.  Ljfwh,  2  Campb.  357,  ▼.  Mill,  4  M.  &  S.  470 ;  SwMng   t. 

Lord  BUenbarouffh,  C.  J.  Beaumont,  2  B.  &  A.  765. 

(w)  put  ▼.  Green,  9  East,  188 ;  BoW'  (»)  Pearee  ▼.  Mwrriee,   3  B.   ^  Ad. 

dUeh  ▼.  Mawley,  1  Campb.  195  ;  Hoar  396. 


(46)  For  the  exceptions  to  this  rule,  see  post,  tit.  **  Debt  on  Bond," 
non  est  factum,  p.  538. 
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the  non-payment  of  rent  of  a  toll-house  demised  to  the  defendant 
by  indenture^  of  which  profert  was  made  as  follows,  which  said  tn^ 
denture  plaintiff  now  brings  into  court.  Plea,  non  est  factum;  at 
the  trial  the  counterpart  executed  by  the  lessee  was  produced* 
Holden  (y)  not  to  be  a  variance ;  the  terms  of  the  declaration 
were  sufficiently  answered  by  the  production  of  the  counterpart. 
The  powers  given  by  the  foregoing  statute  are,  bv  express  enact- 
ment, confined  to  variances  between  any  matter  m  writing  or  in 
print  produced  in  evidence  and  the  recoid ;  but  the  legislature  has 
deemed  it  expedient  to  allow  other  amendments  to  be  made  on  the 
trial;  for  now  by  stat.  3  &  4  Will.  IV.  c.  42,  s.  23,  it  shall  be  law- 
ful for  any  court  of  record  holding  plea  in  civil  actions,  and  any 
judffe  sitting  at  Nisi  Prius,  if  such  court  or  judge  shall  see  fit  so 
to  do,  to  cause  the  record,  writ,  or  document,  on  which  any  trial 
ma^  be  pending  before  any  such  court  or  judge,  in  any  civil  action 
or  m  any  information  in  the  nature  of  a  quo  warranto,  or  proceedings 
on  a  mandamus,  when  anv  variance  AaH  appear  between  the  proof 
and  the  recital  or  setting  forth  on  the  record,  writ,  or  document,  on 
which  the  trial  is  proceeding,  of  any  contract,  custom,  prescription, 
name,  or  other  matter,  in  any  particular  in  the  judgment  of  such 
court  or  judge,  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prejudiced  in  the  conduct  of 
his  action,  prosecution,  or  defence^  to  be  forthwith  amended  by 
some  officer  of  the  court  or  otherwise,  both  in  the  part  of  the 
pleadings  where  such  variance  occurs,  and  in  every  other  part  of 
the  pleadings  which  it  may  become  necessary  to  amend,  on  such 
terms  as  to  payment  of  costs  to  the  other  party,  or  postponing  the 
trial  to  be  had  before  the  same  or  another  jury,  or  both  payment  of 
costs  and  postponement,  as  such  court  or  judge  shall  think  reason- 
able ;  and  in  case  such  variance  shall  be  m  some  particular  in  the 
judgment  of  such  court  or  judge  not  material  to  the  merits  of  the 
case,  but  such  as  that  the  opposite  party  may  have  been  prejudiced 
thereby  in  the  conduct  of  his  action,  prosecution,  or  defence,  then 
such  court  or  judge  shall  h^ve  power  to  cause  the  same  to  be 
amended  upon  payment  of  costs  to  the  other  party,  and  withdraw- 
ing the  record  or  postponing  the  trial  as  aforesaid,  as  such  court  or 
judge  shall  think  reasonable .;  and  after  any  such  amendment  the 
trial  shall  proceed,  in  case  the  same  shall  be  proceeded  with,  in  the 
same  manner  in  all  respects,  both  with  respect  to  the  liability  of 
witnesses  to  be  indictea  for  perjury  and  otherwise,  as  if  no  such 
variance  had  appeared ;  and  in  case  such  trial  shall  be  had  at  Nisi 
Prius,  or  by  virtue  of  such  writ,  the  order  for  the  amendment  shall 
be  indorsed  on  the  postea  or  the  writ,  as  the  case  may  be,  and  re- 
turned together  with  the  record  or  writ ;  and  thereupon  such  papers, 
rolls,  and  other  records  of  the  court,  from  which  such  record  or  writ 
issued,  as  it  may  be  necessary  to  amend,  shall  be  amended  accord- 

(y)  Pewve  ▼.  Morrictf  3  B.  5c  Ad.  396. 
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ingly ;  and  in  case  the  trial  shall  be  had  in  any  court  of  reocnnd,  thm 
the  order  for  amendment  shall  be  entered  on  the  roll  or  other  docu- 
ment upon  which  the  trial  shall  be  had;  provided  that  it  shall  be 
lawful  for  any  party  who  is  dissatisfied  with  the  dedsion  of  such 
judge  at  Nisi  Prius,  sheriff,  or  other  officer,  req>ecting  his  allowance 
of  any  such  amendment,  to  apply  to  the  court  frmn  which  such 
record  or  writ  issued  for  a  new  trial  upon  that  ground ;  and  in  case 
any  such  court  shall  think  such  amendment  improper,  a  new  trial 
shall  be  granted  accordingly,  on  such  terms  as  the  court  shall  think 
fit ;  or  the  court  shall  mi^e  such  other  order  as  to  them  may  seem 
meet.  And  by  sect.  24,  the  said  court  or  judge  shall  and  may,  if 
they  think  fit,  in  all  such  cases  of  variance,  instead  of  causing  the 
record  or  document  to  be  amended,  direct  the  iurjr  to  find  the  hcts 
according  to  the  evidence,  and  thereupon  such  nndmg  shall  be  stated 
on  such  record  or  document ;  and  notwithstanding  the  finding  on 
the  issue  joined,  the  said  court,  or  the  court  from  which  the  record 
has  issued,  shall,  if  they  shallthink  the  variance  immaterial  to  the 
merits  of  the  case,  and  the  mis-statement  such  as  could  not  have 
prejudiced  the  opposite  party  in  the  conduct  of  the  action  or  d^ 
fence,  give  judgment  accordmg  to  the  very  right  and  justice  of  Oie 
case. 

Covenant.  The  declaration  stated,  that  the  plaintiff  complained 
of  the  defendant  B.,  chairman  of  the  board  of  directors  of  a  joint 
stock  company,  and  then  set  forth  an  agreement  between  phuntiff 
and  the  company,  sealed  with  the  seal  of  one  J.  S.,  for  and  on 
behalf  of  the  company,  he,  J.  S.,  acting  at  the  time  as  its  chairman. 
It  was  holden  (z)^  that  covenant  could  not  be  maintained  against 
the  defendant. 

Coverture  of  the  defendant,  at  the  time  of  execution,  which  mi^ht 
have  been  given  in  evidence  under  non  est  factum^  must  be  plea&d. 
In  covenant,  the  declaration  stated  a  joint  demise  bv  husband  and 
wife  (a).  PlesLy  non  est  factum.  It  appeared  in  evidence,  that  the 
husband  was  tenant  for  ufe,  with  remainder  to  the  wife  for  life,  and 
that  they  had  jointly  demised  to  the  defendant.  After  verdict,  a 
motion  was  made  for  a  new  trial,  on  the  flroimd,  that  the  demise 
stated  was  an  impossible  demise :  for  the  nusband  alone  had  the 
power  of  demising,  and  the  wife  could  only  confirm ;  the  court  dis- 
charged the  rule:  and  Blackstane,  J.,  said,  ^^The  issue  is,  that 
there  is  no  such  deed  as  stated  in  the  declaration ;  if,  in  fact^  such 
a  deed  appears,  the  defendant,  who  is  in  possession  under  it,  shall 
not  question  the  title  of  the  plaintifis  to  make  such  demise,  and 
thereby  evade  the  performance  of  what  he  himself  has  stipulated.^ 
And  ffcares^  J.,  said,  on  the  issue  of  wm  est  factum  in  covenant, 
the  deed  only  must  be  proved. 

If  the  plaintiff  declares  for  a  breach  of  covenant,  and  states  the 

(g)  HaU  ▼.  Bambridge,  1  M.  &  Gr.  42.       (a)  Friary.  BatitOrook, 2  BL  Rep.  1152. 
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covenant,  by  itself,  in  its  own  absolute  term^  tvithout  the  qualifying 
context  which  belong  to  it,  this  being  an  untrue  statement,  in  point 
of  substance  and  effect,  of  the  deed,  will  entitle  the  defendant  to  a 
nonsuit  on  the  ground  of  a  yariance,  on  the  plea  of  non  e^t  factum  (ft). 
Releasors  covenanted  that  for  and  noiwitnstandina  any  act,  ^c.  by 
them  or  either  of  them  done  to  the  contrary^  they  had  good  title  to 
convey  certain  lands  in  fee ;  and  also^  that  tiiey  or  some  or  one  of 
them,  for  and  notwithstanding  any  such  matter  or  thins  as  afore* 
said,  had  good  rig^t  and  full  power  to  convey,  &c. ;  and  likewise, 
that  the  leleasee  should  peaceably  and  quietly  enter,  hold,  and  enjoy 
the  premises  sranted,  without  the  lawful  let  or  disturbance  of  the 
releasors  or  weir  heirs  or  assims,  or  for  or  by  any  other  person  or 
persons  whatsoever,  and  that  uie  releasee  should  be  kept  harmless 
and  indemnified  by  the  releasors  and  their  heirs  against  all  other 
titles,  charges,  &c.,  save  the  chief  rent  payable  out  of  the  premises 
to  the  lord  of  the  fee.  It  was  holden  (c),  that  the  generality  of  the 
covenant  for  quiet  enjoyment ^  against  liie  releasors  and  any  other 
person^  was  not  restrained  by  the  qualified  covenants  for  good  title 
and  right  to  convey ;  and,  ccmsequently,  although  the  dedaration 
stated  the  covenant  for  quiet  enjoyment  in  its  own  absolute  terms, 
yet  on  non  est  factum  there  was  not  any  variance.  The  declaration 
set  forth  a  covenant  to  repair  ^nerally.  Plea,  non  est  factum.  The 
deed,  when  produced,  contamed  an  exception  of  fire  and  other 
casualties.  This  was  holden  to  be  a  fatal  variance  (d),  before  new 
rules. 

8.  Non  infregit  conventionem* 

I  am  not  aware  of  any  case  at  common  law  (47)  in  which  non 
infregit  conventionem  has  been  holden  to  be  a  good  plea  on  demur- 
rer; if  it  can  be  pleaded  in  any  case,  it  must  be  in  the  single  case 
where  the  declaration  states  a  single  breach  of  covenant  in  the 
affirmative,  and  concludes  with  an  affirmative  allegation,  ^^  And  so 
the  defendant  has  broken  his  covenant.^'  In  the  foUowinff  cases,  the 
plea  of  non  infregit  conventionem  was  holden  to  be  unproperly 

0  A.dm.  per  Cur,  in  HawU  ▼.  lUeiUvtb,  which  appliei  to  the  breech  eompkiiied  of, 

11  East,  633.    But  lee  GordM  ▼.  GordM,  if  that  which  ia  omitted  do  not  qualify 

1  Starkie,  N.  P.  C.  294,  and  new  mlet.  that  which  ia  itated,  13  Eaat,  20. 

(e)  HowUy.  BUhardMf  11  East,  633 ;  (if)  Ttrnpanif  t.  BItmmmI,  4  Campb. 

but  it  ia  enou|^  to  state  truly  that  part  20. 


(47)  By  Stat.  1 1  Geo.  I.  c.  30,  8. 43,  in  actiouB  of  covenant  ujpon  poli- 
cies of  insurance  under  the  common  seal  of  either  of  the  two  msurance 
companies  (Roval  Exchange  and  London  Assurance),  the  defendants  mav 
plead  that  ''  they  have  not  brohe  the  covenants  in  such  policy  contained, 
or  any  of  them.'' 


522  COVENANT. 

pleaded.  In  covenant  on  a  lease  (e),  for  not  repairing  the  piemiaes 
demised,  the  plaintiff  assigned  several  breaches.  Plea,  nan  infregit 
canventianem.  On  demurrer,  the  court  save  judgment  for  die 
plaintiff,  on  these  grounds :  1st,  That  the  plea  was  too  general ;  for 
several  breaches  were  assigned :  2d.  That  the  breach  being  in  non 
reparandoy  non  infregit  conventianem  could  not  be  a  good  plea ; 
because  two  negatives  could  not  make  a  good  issue.  So  where  in 
covenant  (/),  the  breach  assigned  was  for  non-paym^it  of  an 
annuity ;  the  defendant  pleaded  that  he  had  not  broken  his  cove- 
nant ;  special  demurrer,  that  the  breach  and  plea  both  bein^  in  the 
negative,  there  was  not  any  issue.  Judgment  for  the  plaintiff.  So 
where  plaintiff  declared  on  a  covenant  for  quiet  enjoyment  (^),  and 
assigned  several  breaches,  in  which  were  stated  evictions  by  different 
persons,  and  concluded  with  these  words,  ^'  And  so  the  defendants 
nave  not  kept  their  covenants."  The  defendants  pleaded  non  infre- 
git conventionem.  On  special  demurrer,  assigning  for  causes,  that 
the  plea  attempted  to  put  in  issue  several  matters,  and  to  make  an 
issue  out  of  two  negatives,  the  court  gave  judgment  for  the  plain- 
tiff, observing  that  the  plea  was  only  argumentative;  and  therefore 
an  improper  plea. 

9.  Payment  of  Money  into  Court. 

Money  may  now  be  paid  into  court  in  this  action  by  stat.  3  &  4 
Will.  IV.  c.  42,  s.  21,  which  see,  ante^  p.  133,  with  the  form  of 
pleading. 

10.  Performance, 

If  all  the  covenants  be  in  the  affirmative  (A),  the  defendant  may 
plead  generally,  performance  of  all :  but  if  any  be  in  the  negative, 
to  so  many  he  must  plead  specially,  (for  a  negative  cannot  be  per- 
formed,) and  to  the  rest  generaUy  (48).  So  if  any  of  the  cove- 
nants be  in  the  disjunctive  (»),  the  defendant  must  show  which 
of  them  he  hath  performed.  So  if  any  are  to  be  done  of  record  (A), 
he  must  show  that  specially,  and  cannot  involve  it  in  general  plead- 
ing. So  if  a  covenant  be  partly  affirmative  and  partly  negative  (I) : 
as  where  the  words  of  the  covenant  were,  that  defendant  decederet^ 

(e)  Pitt  ▼.  Ruuel,  3  Lev.  19  ;  T^ytor  (A)  1  Inst.  303,  b. 

V.  Needkam,  2  Taunt.  278.  (t)  lb. 

(J)  Boone  ▼.  Eyre,  2  Bl.  Rep.  1312.  Ik)  lb. 

(jf)  Hodgwon  ▼.  The  Eatt  India  Com-  (/)  Langhwett  t.  Palmer,  1  Sidf.  87. 
pony,  8  T.  a.  278. 


(48)  The  same  rule  holds  in  debt  on  bond  conditioned  for  the  perform- 
ance of  covenants.  Cropwelv.  Peachy,  Cro.  Eliz.  691.  In  this  case, 
advantage  was  taken  of  tne  wrong  pleading,  by  demurrer. 
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procederety  et  non  deviet ;  defendant  having  pleaded  performance 
^nerally,  the  plea  was  holden  bad.  Performance  must  be  pleaded 
in  the  terms  of  the  4M)venant ;  otherwise  it  will  be  bad  on  general 
demurrer  (J  ). 

11.  Release. 

If  a  man,  by  deed,  covenant  to  build  a  house  (A),  or  make  an 
estate,  and,  before  the  covenant  broken,  the  covenantee  releaseth 
to  him  all  actions,  suits,  and  quarrels,  this  doth  not  discharge  the 
covenant  itself ;  because,  at  the  time  of  the  release,  there  was  not 
any  duty  or  cause  of  action  in  being.  In  covenant  by  assignee  of 
feoffee  (Q,  against  feoffor,  for  a  breach  of  covenant  to  make  further 
assurance,  in  not  levying  a  fine  at  the  request  of  the  assignee: 
defendant  pleaded  a  release  from  the  feoffee,  which  release  bore 
date  after  the  commencement  of  the  action  by  the  assignee;  on 
demurrer,  it  was  holden,  that  the  breach  beine  in  the  time  of  the 
assignee,  and  the  action  brought  by  him,  and  so  attached  in  his 
person,  the  covenantee  could  not  release  this  action,  wherein  the 
assignee  was  interested :  Judgment  for  plaintiff.  N.  Rolle,  in  his 
Abridgment,  states  the  opinion  of  the  court  to  have  been  as  re- 
ported by  Croke,  but  adds,  that  judgment  was  given  against  plain- 
tiff/icr  auter  cause.  See  2  Roll.  Abr.  411,  Release,  D.  pi.  11.  To 
covenant  for  non-payment  of  rent  (m),  the  defendant  cannot  plead 
a  release,  by  the  plainti£^.of  all  demands,  at  a  day  before  the  rent 
in  question  became  due.  Where  the  party  takes  a  bond,  and  also 
a  deed  of  covenant,  to  secure  an  annuity,  although  the  bond  was 
forfeited  before  a  discharge  under  the  Insolvent  Debtors  Act, 
(16  Geo.  III.  c.  3,)  yet  the  covenantor  might  have  been  sued  on 
the  covenant,  for  payments  becoming  due,  after  his  discharge  (n). 
So  the  Insolvent  Debtors  Act,  34  Geo.  III.  c.  69,  was  holden  not  to 
discharge  an  insolvent,  entitled  to  the  benefit  of  that  act  (o),  from 
the  payment  of  the  arrears  of  an  annuity  becoming  due,  after  his 
discharge,  on  a  covenant  made  before  that  act.  But  now  by  stat. 
1  &  2  Vict.  c.  110,  s.  80,  the  discharge  of  an  insolvent  is  extended 
to  sums  payable  by  way  of  annuity,  or  otherwise,  at  'any  future 
time  or  times,  by  virtue  of  any  bond,  covenant,  or  other  securities. 


12.  Set-Off. 

In  covenant  upon  an  indenture  for  non-payment  of  rent  (jp),  the 
defendant  pleaded  non  estfactum^  and  gave  a  notice  of  set-off;  Mr. 


(j)  Seudamort  ▼.  Strattomt  1  Bos.  &  (m)  Heim  ▼.  HmuoHt  I  Ler.  99. 

il.  455.  (n)  Coiterel  ▼.  Hookt,  Dong.  97. 

{k)  I  Inst.  292,  b.  (o)  Markt  t.  Upiom,  7  T.  R.  305. 


(/)  Middiemore  ▼.  Goodttle,  Cro.  Car.  (p)  Gifwer  and  another  t.  Hnnt,  Ball. 

503.  N.  P.  181 ;  Barnes,  291,  8,  C. 


1 


524 


COVENANT. 


J.  Denton,  at  the  assizes,  was  of  opinion,  that  he  coold  not  do  so 
upon  this  issue :  upon  a  motion  for  a  new  trial,  the  court  held  the 
evidence  admissible ;  for  the  general  issue  mentioned  in  the  act  {q) 
must  be  understood  to  mean  any  general  issue.  But  this  case  baa 
been  since  overruled,  and  the  Court  of  B.  R.,  in  Oldenshaw  ▼. 
Thampwn^^  6  M.  &  S.  164,  decided  that  there  is  not  anv  general 
issue  m  this  action,  and  thereby  confirmed  the  opinion  of  ^enton^  J. 
Unliquidated  damages  (r),  arising  from  the  breach  of  other  cove- 
nants to  be  performed  1^  the  plaintiff,  cannot  be  pleaded  by  way 
of  set-off.  To  covenant  on  an  indenture  of  lease  of  a  house  for  non- 
payment of  rent,  the  defendant  pleaded,  that  by  the  indenture  he 
covenanted  to  repair,  and  to  surrender  to  the  plainti£^  at  the  end 


so  much  that  it  would  soon  have  become  uninhabitaBle,  if  the  de- 
fendant had  not  immediately  repaired  it ;  that  he  had  been  obliged 
to  lay  out,  in  the  repairs,  a  sum  of  money  (exceeding  the  amount 
of  the  rent  in  arrear),  which  the  plaintiff  became  liable  to  repay  to 
him,  and  that  he  was  ready  to  set  off  the  same  according  to  the 
statute,  &c.  On  special  demurrer,  it  was  holden,  that  the  plea 
could  not  be  supported;  for  admitting  that  the  defendant  could 
maintain  any  action  aoainst  the  plaintiff  (his  landlord),  yet  tlie  sum 
to  be  recovered  could  only  be  ascertained  by  a  jury ;  and  con- 
sequently, the  damages  being  uncertain,  they  could  not  be  set  off 
to  the  present  action. 


IX.  JEvidence. 

As  there  is  not  any  general  issue  in  this  action,  the  evidence 
will  depend  entirely  upon  the  pleadinm.  That,  whidi  most  usually 
is  pleaded,  viz.  that  the  deed  is  not  uie  deed  of  the  defendant,  has 
been  already  discussed;  see  ante^  p.  517.  It  remains  only  to 
remark,  that  the  plaintiff  can  recover  only  secundum  allegata  et 
probaia :  hence  where  plaintiff  covenanted  for  a  sum  of  money  to 
bmld  a  house  within  a  certain  time  {t),  and  averred  in  an  action 
for  non-payment  of  the  money,  that  the  house  was  bmlt  within  the 
time ;  it  was  holden,  that  evidence  that  the  time  had  been  enlaiged 
by  parol  agreement,  and  the  house  finished  within  the  enlarged  time, 
did  not  support  the  declaration.  So  where  the  breach  assigned 
was  («) ,  that  the  defendant  had  not  used  the  premises  in  an  husl»nd- 


{q)  2  Geo.  II.  o.  22. 

(r)  Hwflet  ▼.  SMekUmd,  Cowp.  56. 

(•)  WmgeU  ▼.  Weim,  6  T.  R.  488. 


i. 


0  IMthr  T.  HolUnd,  3  T.  R.  590. 
«)  HarrU  t.  MmUU,  3  T.  R.  307. 
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like  maimer,  bat  on  the  contrary  bad  committed  waste.  Plea,  that 
defendant  had  not  committed  waste.  At  the  trial,  the  plaintiff 
offered  evidence  to  show,  that  the  defendant  had  not  need  the  pre- 
mises in  an  husband-like  manner,  which  did  not  however  amount 
to  waste :  the  judge  rejected  the  evidence ;  bein?  of  opinion,  that  on 
this  issue  it  was  not  competent  to  the  plaintiff  to  prove  any  thing 
which  fell  short  of  waste.  This  opinion  was  afterwards  confirmed 
by  the  court.  In  covenant  for  rent  upon  a  lease  by  plaintiff  to 
defendant  {v),  the  point  in  issue  was,  whether  J.  S.  (whose  4;itle  was 
admitted  by  plaintiff  and  defendant)  demised  first  to  the  plaintiff, 
or  to  another  person ;  it  was  holden,  that  J.  S.  was  a  competent 
witness  to  prove  the  point  in  issue. 


X.  Damages;  Costs;  Judgment. 


Damages. — Defendant,  by  a  settiement  made  on  his  marriage, 
conveyed  estates  upon  certain  trusts,  and  covenanted  with  the  trus- 
tees to  pay  off  incumbrances  on  the  estates,  to  the  amount  of 
^19,000,  within  a  year ;  it  was  holden  (tr),  that  on  his  failing  to  do 
80,  the  trustees  were  entitled  to  recover  the  whole  if  19,000  in 
covenant,  though  no  special  damage  was  laid  or  proved.  Defendant 
had  ccmveyed  premises  to  the  plaintiff  under  a  covenant  for  good 
title.  A  formedon  was  afterwards  brought  against  plaintiff  oy  a 
party  having  better  title,  and  the  plaintiff  compromised  it  for  a  large 
sum.  It  was  holden  (:r),  that  m  an  action  for  breach  of  t£e 
covenant  for  good  title,  the  plaintiff  might  recover  the  whole  sum 
so  paid,  and  abo  his  costs  as  between  attorney  and  client,  in  the 
compromised  suit,  although  he  had  not  given  any  notice  of  that 
suit  to  the  defendiant ;  for  the  only  effect  of  want  of  notice  in  sudi 
a  case  is  to  let  in  the  party  called  upon  for  an  indemnity,  to  show 
that  the  plaintiff  has  no  claim  in  respect  of  the  alleged  loss,  or  not  to 
the  amount  alleged,  or  that  he  made  an  improvident  bargain,  and 
that  defendant  mig^t  have  obtained  better  terms,  if  the  opportunity 
had  been  given  him. 

Costs. — ^The  plaintiff  is  entitled  to  (ull  costs,  although  the  damages 
recovered  be  under  40«.,  unless  the  judge  certify  under  the  stat. 
43  Eliz.  c.  6,  s.  2. 

Judgment. — The  judgment  is  for  the  recovery  of  the  damages 
sustained  (y).  If  the  defendant  has  iudsment  against  him  upon 
nil  dicit,  confession,  or  demurrer,  a  wnt  of  inquiry  shall  be  awarded 

(v)  B$U  ▼.  Barwood,  S  T.  R.  308.  (x)  Smith  ▼.  Ompitm,  8  B.  &  Ad.  407. 

(w)  L9tkMdff€  Y.  Mfiisn,  3  B.  &  Kd.  (y)  See  the  fonn,  Towneeend,  2  Bk. 
772.  Jadg.  55. 
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to  inquire  of  the  damages  (z).  Where  the  breach  was  assigned  on 
two  covenants  (a),  and  plaintiff  had  good  cause  of  action  only  on 
one,  and  issue  was  joined  on  both,  and  verdict  for  plaintiff  on  both, 
and  damages  entirely  assessed,  it  was  holden  that  plaintiff  could 
not  have  judgment.  Covenant  was  brought  against  two  defendants 
for  not  building  a  house  (b) ;  one  suffered  judmient  to  go  by  default, 
the  other  pleaded  performance,  which  was  found  for  him :  it  was 
holden,  that  the  phuntiff  could  not  have  a  writ  of  inquiry  of  damages, 
or  judgment  against  that  defendant  who  had  suffered  judgment  by 
default ;  because  the  covenant  being  joint,  and  the  performance  of 
it  having  been  established  by  the  verdict,  it  appeared  that  plaintiff 
had  not  any  cause  of  action. 

If  on  the  whole  record  it  appears,  that  the  defendant  has  com- 
mitted a  breach  of  the  covenant  declared  on,  although  the  plaintiff 
states  his  real  gravamen  informally,  judgment  cannot  be  arrested ; 
for,  however  defective  the  pleadings  are,  the  court  are  bound  ex 
officio  to  give  such  judgment  as  the  law  requires  them  to  do  (49). 

As  where  A.  declared  that  B.,  before  her  intermarriage  with 
C.  (c),  by  deed  covenanted  with  A.  to  leave  certain  matters  to 
arbitration,  and  to  abide  by  the  award,  provided  it  were  made 
during  their  lives ;  and  protesting  that  B*  had  not  before  her  inter- 
marriage performed  her  part  of  the  covenant^  averred  that  after 
making  of  tne  indenture  and  the  intermarriage  of  the  defendants, 
the  arbitrator  awarded  B.  to  pay  a  certain  sum :  and  the  breach 
assigned  was  the  non-payment  of  the  sum  so  awarded.  After  ver- 
dict for  plaintiff,  on  non  est  factum  pleaded,  it  was  moved,  in  arrest 
of  judgment,  that  the  marriage  of  B.,  after  entering  ilito  the 
covenant,  and  before  award  made,  was  a  revocation  of  the  arbi- 
trator's authority,  and  consequently  there  could  not  be  any  breach 
of  an  award  which  he  had  not  any  authority  to  make.  Lord  EUenr 
boroughy  C.  J.,  said,  that  if  the  case  had  come  on  upon  a  special 
demurrer,  as  for  a  defective  allegation  of  the  breach  of  covenant  by 
marrying,  there  would  have  been  good  ground  for  the  defendants^ 
objection  to  the  manner  of  declaring :  but  although  the  plaintiff  had 
stated  hiB  gravamen  informally,  yet  there  was  a  sufficient  alle^tion 
of  the  fact  of  the  marriage  being  before  the  award,  which  constituted 
a  breach  of  covenant,  to  warrant  the  court  in  giving  judgment  for 
the  plaintiff  on  that  ground.     Rule  discharged. 


(z\  See  the  form,  1  Sannd.  47. 

(a)  Anon.  Cro.  Elis.  685. 

(4)  Porter  ▼.  HarrU,  1  Ler.  63. 


(e)  ChdmUy  v.  WhutwUey  and  W\fe, 
5  Eut,  266. 


(49)  The  court,  however,  can  only  give  such  judgment  as  the  law 
requires  upon  the  whole  record,  with  respect  to  the  cause  of  action  there 
stated.  The  court  cannot  pick  out  of  various  parts  of  the  record  a  dif- 
ferent cause  of  action  from  that  for  which  the  plaintiff  proceeds.  Denman^ 
C.  J.,  delivering  judgment ;  Head  v.  Baldrey,  6. A.  &  E.  469;  2  Nev. 
&  P.  217,  S.  C. 
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DEBT. 
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VIII.  Debt  far  Bent  Arrear,  p.  596 ;  Stai.  4t  Geo.  II.  e.  28, 
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601 ;  Pleadings,  p.  601 ;  Eviction,  p.  602 ;  Nil  habuit 
in  tenementis,  p.  604 ;  Statute  of  limitations,  p.  604. 

IX.  Debt  against  Sheriff,  ^c.  for  Escape  of  Prisoner  in  Exe- 
cution, p.  606;  Stat.  13  Edw.  J.  c.  11, 1  Richard II.  c.  12, 
p.  606,  6;  What  shall  be  deemed  an Esag^e,  p.  607;  Bg 
whom  the  Action  for  an  Escape  may  be  brought,  p.  613 ; 
Against  wham,  p.  613 ;  Declarcttion,  p.  615 ;  Pleadings^ 
p.  616 ;  Evidence,  p.  617. 
X.  Of  the  Statutes  and  General  Rules,  relative  to  Actions 
Founded  on  Penal  Statutes,  p.  621. 

XL  Debt  on  Stai.  2  Geo.  II.  c.  24,  Bribery  at  Elections,  p. 
624 ;  Provisions  of  the  Statute,  p.  626 ;  Stat.  49  Geo. 
III.  c.  ]  18,  p.  627 ;  Declaration,  p.  628 ;  Evidence,  p. 
630 ;  Stat.  7^8  Will.  III.  c.  4,  Treating  Act,  p.  634 ; 
7^8  Geo.  IV.  c.  37,  Penalty  for  giving  Ribbons  or 
Cockades,  p.  636 ;  4^5  Vict.  e.  67,  Dispensing  with 
Proof  of  Agency  in  the  first  Instance  upon  Questions 
of  Bribery  before  Committees,  p.  636. 


I.  Of  the  Action  of  Debt,  and  in  what  Cases  it  may  be 

maintained. 

An  action  of  debt  lies  for  the  recovery  of  a  sam  certain  upon 
simple  contract,  bond,  other  specialty,  or  record;  for  rent  ar- 
rear  (a) ;  against  a  gaoler  for  the  escape  of  a  prisoner  in  execu- 
tion ;  or  upon  statute  by  the  party  grieved,  or  common  informer. 
If  a  statute  prohibit  the  doing  an  act  under  a  certain  penalty  (b), 
but  does  not  prescribe  any  mode  for  recovering  the  penalty,  the 
party  entitled  may  recover  the  penalty  by  action  of  debt.  Debt 
also  lies  for  the  recovenr  of  a  sum  of  money  due  under  an  award  (c). 
So  on  the  decree  (d)  of  a  colonial  court  for  payment  of  the  balance 
due  on  a  partnerdiip  aocount.  But  debt  wul  not  lie  for  money,  as- 
certained  Dy  the  master's  report  and  ordered  to  be  paid  hj  a  decree 
of  a  court  of  equity  for  interest  and  costs,  on  bill  filed  for  specific 
performance  (e). 


[a)  Cwrtlu  161,  2. 

*)1 


Rol.  Abr.  598,  pi.  18,  19. 
[c)  Adm.  2  Smmd.  66. 


i; 

52. 


4)  JJcn/y  T.  S^per,  8  B.  &  C.  16. 
e)  Carpmttr  ▼.  Tkortticm,  3  B.  at  A. 
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Debt  lies  for  an  amerciament  in  a  court  Ieet(/).     In  this  case 
it  ought  to  be  alleged  in  the  declaration^  |that  the  defendant  was 
an  inhabitant,  as  well  at  the  time  of  the  amerciament,  as  of  the 
offence ;  but  the  omission  of  this  averment  will  be  cured  by  verdict. 
The  plaintiff  declared  in  debt  on  a  deed  (^),  whereby  the  defendant 
covenanted  to  pay  the  plaintiff  so  much  per  hundred  for  every  hun- 
dred stacks  of  wood  in  such  a  place,  and  bound  himself  in  a  penalty 
for  the  performance ;    it  was  averred,  that  there  were  so  many- 
stacks,  which  amounted  to  a  sum  exceeding  the  penalty,  for  which 
sum  the  plaintiff  brought  his  action.     On  cfemurrer  it  was  objected, 
that,  as  there  was  a  penalty  for  a  certain  sum,  the  phuntiff  could 
not  have  an  action  for  more  than  that  sum ;  but  the  objection  was 
overruled,  HoUy  C.  J«,  observing,  that  the  plaintiff  had  an  election 
either  to  sue  for  the  penalty,  or  for  the  rate  agreed  on,  although 
it  exceeded  the  penalty;   for  the  penalty  was  inserted  only  to 
enforce  payment.     It  was  then  objected,  that  the  proper  form  of 
action  was  covenant,  and  not  *debt ;    but  per  Cur.,  the  plaintiff 
may  have  covenant  or  debt  at  his  election ;    for  the  rate  being 
certain,  when  the  defendant  has  the  wood,  the  agreement  becomes 
certain,  for  which  debt  lies.    An  absolute  covenant  to  pay  a  sum 
certain  on  a  given  day  is  a  sood  foundation  for  an  action  of  debt ; 
hence,  debt  Ues  on  an  absolute  covenant  by  A.  to  pay  on  a  certain 
day  a  sum  certain  due  irom  B.  on  mortgage  (h) ;  out  it  is  quite  a 
different  case  where  there  is  a  collateral  and  mdependent  covenant 
to  pay  the  debt  of  another  person  on  non-performance  by  him ;  and 
where  an  action  was  brought  on  a  mere  collateral  covenant,  by  which 
the  defendant,  jointly  with  another,  undertook  to  secure  the  payment 
of  an  annuity  issuing  out  of  land,  it  was  holden  (t),  that  the  defend- 
ant was  only  suable  in  covenant,  and  not  in  debt.     In  the  action  of 
debt,  the  plaintiff  is  to  recover  the  sum  in  numero,  and  not  a  com- 
pensation m  damages,  as  in  those  actions  which  sound  in  damages 
only ;  such  as  assumpsit  (A),  &c.    The  damages  given  in  the  action 
of  debt,  for  the  detention  of  the  debt,  are  merely  nominal. 


II.  Debt  on  Simple  Contract — New  Mules, 

Dbbt  lies  upon  a  simple  contract,  either  express  or  implied  (/), 
to  pay  a  sum  certain.  Debt  lies  by  the  payee  against  the  maker 
of  a  promissory  note,  or  by  the  drawer  of  a  bill  payable  to  himself 
against  the  acceptor,  although  the  instrument  expresses  no  con- 

(/)  Wicker  v.  JVomt ,  Bull.  N.  P.  167  ;  (h)  Evans  ▼.  Jones,  5  M.  &  W.  295. 

Ca.  Temp.  Harder.  116,  S.  C.  (t)  Randall  ▼.  Rigby,  4  M.  &  W.  130. 

^   (ff)  Jngkdiw  ▼.  Cnppe.lA,  Raym.  814 ;  {k)  Bull.  N.  P.  167. 

Salk.  668,  8,  C.  (0  Speake  ▼.  Richards,  Hob.  206. 
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Bideration  either  bv  the  words  ^^  value  reeeiyed^  or  otherwise  (m), 
and  debt  lies  by  the  indorsee  of  a  bill  asainst  his  immediate  in- 
dorser  (n) ;  for  an  acti(m  of  debt  will  He,  where  the  debt  has 
been  transferred  from  one  party  to  a  bill  to  another  between  whom 
privity  exists :  but  where  there  is  no  privity  between  the  parties, 
debt  cannot  be  maintained ;  h^&ce,  debt  does  not  lie  for  the  in* 
dorsee  against  the  acceptor  of  a  bill  of  exchange  (o) ;  for,  though 
the  acceptance  binds  by  the  custom  of  merchants,  yet  it  does  not 
create  a  duty  any  more  than  a  promise  made  by  a  stranger  to  pa;^, 
&c.  if  the  creditor  will  forbear  his  debt.  The  drawer  of  the  bdl  is 
the  debtor^  and  continues  to  be  the  debtor,  notwithstanding  the  ac- 
ceptance; for  that  is  a  collateral  engagement  only  (1).  Debt  will 
not  lie  on  a  promissory  note  payable  by  instalments  until  the  last 
day  of  payment  be  past  ^j?).  Debt  wiU  not  lie  for  a  wager  (o). 
Debt  lies  upon  a  foreign  judgm^it  (r)  ;  as  upon  a  judgment  of  me 
supreme  court  of  Jamaica ;  and,  in  an  action  of  this  kind  it  is  not 
necessary  for  the  plaintiff  to  state  the  grounds  of  the  jud^nent^ 
the  judgment  being  of  itself  primA  facie  evidence  of  a- simple  oim* 
tract  debt :  it  is  competent,  however,  to  the  defendant,  to  impeach 
the  judgment  by  showing  it  to  have  been  irregularly  or  unduly 
obtamed.  To  support  an  action  on  a  foreign  judj^ent  (s),  it  is  not 
sufficient  to  prove  the  judge's  hand-writing  subscribed  to  it ;  the 
seal  affixed  thereto  must  tdso  be  authenticated;  or  evid^oce  must 
be  given  that  the  court  has  not  any  seal ;  and  then  the  judgm^it 
may  be  established  bv  proving  the  edgnature  of  the  judge  {t).  In 
debt  on  judgment  of  mferior  c^mt,  the  declaration  must  c(mtain  an 
averment,  ^t  the  cause  of  action  arose  within  the  jurisdiction  of 
the  inferior  court ;  otherwise  it  ¥rill  be  bad,  cm  demurrer  (u).  It 
will  not  suffice  to  allege  that  the  plaintiff  recovered  his  damages 
within  that  jurisdiction.  A  declaration  in  debt  for  goods  sold  and 
delivered  (r),  stating  that  the  defendant  at  W.,  in  the  county  of 
M.,  was  indebted  to  the  plaintiff  in  a  certain  sum  for  goods  sold  and 
delivered,  is  sufficient ;  for  the  words  ^'  sold  and  delivered^  imply  a 


(m)  Hatch  ▼.  Trayes,  3  P.  &  D.  408. 
See  BUhop  v.  Young ^  2  Bos.  &  Pal.  78, 
dted  in  Crutwell  ▼.  Critp,  4  Tyr.  991. 

(n)  WatUmy.  Wdke,  Exc.  H.  T.  1841, 
10  Law  Journal,  N.  S.  135,  recognizing 
Siratton  v.  Hm^  3  Price,  263. 

(o)  dovei  T.  Willianu,  3  Bingh.  N.  C. 
868. 

(p)  Rudder  ▼.  PHee,  I  H.  Bl.  547. 

(q)  Ld.  Raym.  69. 


(r)  Walker  ▼.  Witter,  Dong.  1. 

(«)  Henry  v,  Adey,  3  East,  221.  See 
Buekanan  v.  Rueker,  1  Campb.  63 ;  Jp^ 
pkton  ▼.  Lord  Brayhrook,  2  Stark.  N.  P. 
C.  6  ;  6  M.  &  S.  34  ;  Brown  t.  Thornton^ 
6  A.  &  E.  191. 

(0  Ah>e»  V.  Bwkbury,  4  Campb.  28. 

(u)  Bead  ▼.  Pope,  4  Tyrw.  403. 

(v)  Emery  v.  FeU,  2  T.  R.  28. 


(1)  "  Indebitatus  assumpsit  will  not  lie  in  any  case  except  where  deht 
lies ;  therefore  it  lies  not  aeainst  the  acceptor  of  a  bill  of  exchange ;  for  the 
acceptance  is  merely  a  collateral  engagement :  but  indebitatus  assumpsit 
lies  against  the  drawer,  who  is  really  the  debtor  by  the  receipt  of  the  money  ; 
and  debt  will  lie  against  the  drawer/'    Hard's  case,  Salk.  23* 
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eontrftct;  as  there  cannot  be  a  sale,  unless  two  parties  affree ;  and 
as  the  venbe  goes  to  the  whole  declaration,  the  vienue  laid  must  be 
taken  to  be  the  place  where  the  contract  was  made  for  the  sale  of 
the  goods. 

Formerly^  it  was  considered  as  necessary  that  the  amount  of  the 
sums  claimed  to  be  due  in  the  several  counts  of  the  declaration 
filiould  correspond  exactly  with  the  sum  demanded  in  the  recital  of 
the  writ,  and  neither  e:tceed  (u>)  nor  fall  short  of  it  (or).  But  this 
is  not  not  now  considered  as  requisite ;  and  in  a  case  (y),  where 
debt  was  brought  on  simple  contract,  it  was  holden,  on  special 
demurrer  to  the  declaration,  that  the  declaration  was  good,  although 
the  sums  claimed  to  be  due  in  the  several  counts  did  not  amount  to 
the  Sam  demanded  in  the  recital  of  the  writ ;  and  although  the 
breach  was  assigned  for  non-payment  of  the  sum  demanded ;  the 
court  observing,  that  in  debt  on  simple  contract  the  plaintiff  might 
prove  and  recover  a  lees  sum  than  he  demanded  in  the  writ.  In  like 
manner,  where  an  action  of  debt 'was  brought  in  the  Court  of  King's 
Bench  (z),  on  a  bond  and  several  shnple  contracts,  and  the  amount 
of  the  sums  claimed  to  be  due  in  the  several  counts  exceeded  the 
sum  demanded  in  the  beginning  of  the  declaration,  it  was  hoMen, 
on  special  demurrer^  that  the  mclaration  was  good ;  for  the  words 
^^  of  a  plea  that  he  render  £  **  in  the  King^s  Bench,  at  least  are 
superfluous  words,  and  beinff  rejected  there  will  not  be  any  repug- 
nance on  the  face  of  the  demration.  See  also  the  opinion  expressed 
by  Lord  MansfieJdy  C.  J.,  in  Walker  v.  Witter^  1  Doug.  3d  edit.  6, 
*Mt  is  not  necessary  that  the  plaintiff  should  recover  in  debt  the 
exact  sum  demanded.**^  See  also  Aylett  v.  Lowe^  2  BI.  R.  1221, 
where  in  debt  on  a  mutuatus  for  200/.  and  verdict  for  1002.,  the 
court  refused  a  new  trial ;  although  it  was  urged,  that  debt  beii^ 
an  entire  thing,  it  could  not  be  recovered  in  part. 

With  every  declaration,  if  delivered,  or  with  notice  of  declara- 
tion, if  filed,  containing  counts  kk  mdebitatus  assumpsiti  or  debt  on 
simple  contract,  the  plaintiff  shaJl  deliver  ftdl  particulars  of  his 
demand  under  those  counts,  where  such  partkukurs  can  be  comprised 
within  three  folios,  and  where  the  same  cannot  be  so  comprised,  he 
shall  deliver  such  a  statement  of  the  nature  of  his  chiim,  and  the 
amount  of  the  sum  or  balance  which  he  claims  to  be  due,  as*  may  be 
comprised  within  that  number  of  folios :  R.  G.  T.  T.  1  Will.  IV. 
The  rule  is  not  imperative ;  but  if  plaintiff  omit  to  deliver  par- 
ticulars, he  will  not  be  allowed  for  them  in  costs,  if  afterwards 
called  for  and  deHveKd.  See  Jervis's  New  Rules,  p.  28,  n.  A  copy 
of  the  particulars  shall  be  annexed  to  the  record  by  plaintiff's  attor- 
ney :  when  so  annexed,  the  delivery  of  them  need  not  be  proved  at 
the  trial.    See  ante^  p.  66. 

(w)  tiuhm  T.  Smmdert,  2  Let.  4.  cognized  in  Gardner  t.  Bowwum^  4  Tyrw. 

>)  Smith  T.  Vbipe,  Moore,  29S.  412. 


t 


y)  if  QiitV/ffi  T.  Cos,  I  H.  Bl.  249,  re-  (9)  Lord  t.  Nouiiwm,  11  Best,  62. 
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By  R.  O.  H.  T.  4  Will.  IV.,  in  aetions  of  debt  on  simple  con- 
tract, other  than  on  bills  of  exchange  and  promissory  notes,  the 
defendant  may  plead,  that  ^^  he  never  was  inaebted  in  manner  and 
form  as  in  the  declaration  alleged,^  and  such  plea  shall  have  the  same 
operation,  as  the  plea  of  non  assumpsit  in  indebitatus  assumpsit ; 
and  all  matters  in  confession  and  avoidance  shall  be  pleaded  specialty, 
as  above  directed,  in  actions  of  assumpsit.  See  ante^  p.  116.  Li 
other  actions  of  debt  in  which  the  plea  of  nil  debet  has  been  hitherto 
allowed,  including  those  on  bills  of  exchange  and  promissory  notes, 
the  defendant  shall  deny  speciallv  some  particular  matter  of  fiict 
alleged  in  the  declaration,  or  plead  specially  in  confession  and 
avoidance. 

In  debt  for  goods  sold  and  delivered,  the  defendant  under  the 
ffeneral  issue  may  show  that  the  goods  were  sold  on  a  credit,  which 
has  not  expired  (a),  for  if  the  credit  was  not  expired  when  the 
action  was  commenced,  the  plaintiff  proves  a  different  contract  from 
that  which  he  has  stated  in  the  declaration,  viz,  to  pay  on  request. 
Under  the  general  issue  to  an  action  for  goods  sold  and  delivered, 
or  for  work  and  labour  done,  the  defendant  may  prove  that  the  goods 
delivered  were  not  such  as  were  contracted  for,  or  that  the  work 
was  done  in  an  unworkmanlike  manner,  although  there  was  a  special 
contract  to  pay  for  the  goods  or  work  at  a  certain  price ;  and  the 
plaintiff  can  then  recover  only  on  the  quantum  meruit  (5).  The 
form  given,  "  that  the  defendant  never  was  indebted,^  must  be 
strictly  pursued  (c),  where  the  defendant  denies  the  sale  and 
delivery. 

Where  in  debt  on  simple  contract  the  defendant  pleads  payment 
of  a  certain  sum,  he  must  prove  payment  of  that  sum  (even  tnough 
it  be  laid  under  a  videlicet)^  in  order  to  entitle  him  to  a  verdict  on 
that  plea.  But  the  plea  may  be  taken  distributively,  and  the  issue 
found  for  the  defendant  as  to  the  amount  proved  to  be  paid,  and  as 
to  the  residue  for  the  plaintiff,  &c.  ^^  Whilst  it  was  considered  to 
be  law,  that  an  action  of  debt  on  simple  contract  was  founded  on 
one  entire  single  contract,  and  that  the  plaintiff  could  not  recover 
less  than  the  whole,  a  special  plea  of  payment  was  also  entire ;  and 
if  the  full  amount  was  not  proved  to  be  paid,  the  plaintiff  was  enti- 
tled to  a  verdict ;  but  since  it  has  been  established,  that  the  demand 
in  debt  on  simple  contract  is  divisible,  and  the  plaintiff  may  recover 
less,  and  since  several  contracts  may  be  included  in  one  sum  in 
debt  on  simple  contract,  as  well  as  indebitatus  assumpsit,  and 
since  a  plea  of  payment,  whether  pleaded  to  a  declaration  in  one 
form  or  other,  must  have  the  same  meaning,  and  does  not,  of  neces* 

(a)  Brwmfleld  ▼.  Smith,  I  M.  &  W/  5  A.  &  £.  159  ;  6  Nev.  &  M.  659. 

542 ;  1  Tyrw.  &  Gr.  929,  denying  the  an-  (b)  Couaint  ▼.  Paddon,  2  Cr.  M.  &  R. 

thority  of  Bdmtmdf  v.  Harrit,  2  A.  &  £.  560 ;  5  Tyrw.  536. 

414.     See  alio  Toy  km  v.  Hilary ,  1  Cr.  (c)  Smedley  ▼.  Joyce,  2  Cr.  M.  &  R. 

M.  8c  R.  743,  and  Aiejponder  v.  Gardner,  721 ;  1  Tyrw.  &  6r.  84. 
1  Bingh.  N.  C.  671 ;  Hayealden  t.  Staff, 
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isity^  import  that  one  entire  sum  was  paid  at  one  time,  there  is  not 
any  satisfactory  reason  why  it  may  not  be  considered  as  capable  of 
bemg  severed  m  one  case  as  well  as  the  other,  whether  pleaded  to 
the  whole  declaration,  or.to  part.  The  only  difference  between  the 
two  actions  will  therefore  be,  that  in  assumpsit  the  plea  to  the 
whole  declaration  admits  no  certain  sum  to  have  been  originally  due 
from  the  defendant  to  the  plaintiff,  whilst  the  plea  to  the  whole 
declaration  in  debt  admits  the  sum  nominally  clauned  to  have  been 
originally  due.  In  either,  the  verdict  may  be  found  for  the  whole, 
or  for  the  part  actually  paid,  according  to  the  fact  (d). 

Where  several  pleas  are  pleaded,  which  altogether  cover  the  whole 
cause  of  action,  the  verdict  should  be  entered  for  the  defendant  (e) ; 
but  when  a  defendant,  under  a  plea  of  set-off  (/)  to  the  whole  decla- 
ration, proves  a  sum  of  money  owing  to  him  from  the  plaintiff,  less 
than  the  amount  of  the  claim  which  the  plaintiff  has  established, 
the  defendant  is  not  entitled  to  have  a  verdict  entered  for  him  or 
that  issue  for  the  amount  which  he  has  so  proved,  but  the  issue 
must  be  found  for  the  plaintiff^  unless  where  the  defendant  by  all  his 
pleas  taken  together  covers  the  whole  cause  of  action. 

By  R.  6.  T.  T.  1  Vict,  {antey  p.  129),  payment  shall  not,  in  any 
case,  be  allowed  to  be  ffiven  in  evidence  in  reduction  of  damages  or 
debt,  but  shall  be  pleaaed  in  bar.  In  any  case  in  which  the  plain- 
tiff, in  order  to  avoid  the  expense  of  a  plea  of  payment,  shall  have 
given  credit  in  the  particulars  of  his  demand  for  any  sum  of  money 
therein  admitted  to  have  been  paid  to  the  plaintiff,  it  is  not  neces- 
sary for  the  defendant  to  plead  the  payment  of  such  sum.  But  this 
rule  does  not  apply  to  cases  where  the  plaintiff,  after  stating  the 
amount  of  his  aemand,  states  that  he  seeks  to  recover  a  certain 
balance  without  giving  credit  for  any  particular  sunu 


III.  Debt  an  Bond^  p.  534;  Of  the  Pleadings^  p.  535. 

1 .  General  Ittue^  nan  est  factum^  and  Evidence  therean — 

New  RuleSf  p.  535. 

2.  Accard  and  SatUfacHon^  p.  541. 

3.  Duress,  p,  542. 

4.  Illegal  Cansideration,  p.  543. 

1 .  By  the  Common  Law,  p.  543 ;  Immoral,  p.  543 ; 
in  Restraint  of  Trade ^  ^c,  p.  543. 

(<0  Per  Pari€,  B.,  deUverbig  judgment,  (J)  Tuck  t.  Tuck,  5  M.  &  W.  109.  See 

Cou$ku  T.  Paddon,  2  Cr.  M.  &  R.  560.  Moffre  y.  Butlin,  7  A.  &  E.  595 ;  2  Ner. 

(e)  Per  Aldermm,  B.,  in  Kilner  t.  Boi-  &  P.  436 ;  poit.  III.  «  Debt  on  Bond/' 

hi,  5  M.  &  W.  385.  8  i  "  Set-off/'  p.  570. 
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2.  By  Siatule,  p,  SAB  ;    Gaming,  p.  548 ;    Sale  of 
Office,  p,  548 ;  Simony ^  p,  551 ;   Usury,  p.  558. 

5.  Infancy,  p.  560. 

6.  Payment,  p.  561 ;  Solvit  ad  Diem,  p,  562 ;  Solvit  post 

Diem,  p,  562 ;  and  Evidence  thereon,  p.  563. 

7.  Release,  p.  563. 

8.  Set-off,  p.  566. 

Debt  on  Bond. — If  a  bond  be  dated  on  a  day  certain,  with  a 
penalty  conditioned  for  the  payment  of  the  lesser  sum  (g),  and  there 
be  not  any  day  fixed  for  the  payment  of  the  lesser  sum,  such  sum  is 
payable  on  the  day  of  the  date ;  and  if  an  action  be  brought  upon 
the  bond,  the  court  will  refer  it  to  the  master  to  compute  principal, 
interest,  and  costs,  and  on  payment  of  the  same,  will  stay  the  pro- 
ceedings under  the  stat.  4  Ann.  c.  16,  s.  IS.  Interest  will  become 
due  on  such  bond  (A),  although  not  expressly  reserved,  and  is  to  be 
computed  from  the  day  on  which  the  money  secured  by  the  bond 
becomes  payable,  viz.  the  day  of  the  date.  At  law  and  in  equity 
the  penalty  is  the  debt  (t),  and  interest  cannot  be  recovered  beyond 
the  penalty,  except  under  special  circumstances.  In  an  action  upon 
the  bond,  interest  cannot  be  recovered  beyond  the  penalty ;  but 
after  judgment  recovered,  tranat  in  rem  judicatam ;  the  nature  of 
the  demand  is  altered,  and  in  an  action  on  the  judgment  (j),  it  is 
competent  to  the  jury  to  allow  interest  to  the  amount  of  wbtA  is 
due,  although  such  amount  exceed  the  penalty  of  the  bond  and  costs 
of  the  judgment ;  and  in  this  respect  there  is  not  any  di£brence 
between  a  foreign  judgment  and  a  judgment  in  a  court  of  record 
here. 

If  a  person  be  bound  to  pay  a  certain  sum  of  monev  at  several 
days  (A),  the  obligee  cannot  maintain  an  action  of  debt  until  the 
last  day  be  past  (2).  But  upon  a  bond  with  a  penalty  conditioned 
to  pay  several  sums  of  money  at  different  davs  (i),  debt  will  lie  im- 
mediately on  default  of  payment  at  either  of  the  days  (3)  ;  for  the 

(^)  Farquhar  t.  Morris,  7  T.  R.  124.  (J)  WChars  t.  Jhmkin,  1  East,  436. 

See  also  Nose  t.  Baeo»,  Cro.  Elii.  798;  (i)  1  Init. 47, b, 292,  b ;  F.  N.  B.304. 

1  Inst.  208,  a.  (0  Coetes  y.  ffewit,  1  Wils.  80 ;  BoD. 

(A)  7  T.  R.  124.  N.  P.  168,  S.  C.  s  HaiUtt  t.  Hod^,  dted 

(i)  Per  Sir  W.  Grent,  Clarke  t.  Seion,  by  the  Reporter,  1  WUs.  80,  and  Say.  R. 

6Ves.jiui.411.  29,  8.  P. 


(2)  See  the  elaborate  jud^ent  of  the  court  in  Rudder  v.  Priee^ 
1  H.  Bl.  547,  and  die  distmction  there  taken  between  debt  and  aasumpBit 
in  this  respect. 

(3)  So  on  a  covenant  or  promise  to  pay  a  sum  of  money  by  instalments, 
an  action  of  covenant  or  assumpsit  will  lie  immediately  on  the  non-pay* 
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condition  is  thereby  broken,  and  consequently  the  bond  becomes 
absolute.  And  this  rule^holds^  although  the  condition  of  the  bond 
does  not  expressly  provide,  ^^  that  in  default  of  payment  at  any  of 
the  said  times,  the  bond  shall  be  in  force.^'  If  A.  enter  into  a  bond 
to  pay  money  on  two  several  contingencies,  the  obligee  may  main* 
tain  debt  on  the  happening  of  either  contingency  (i).  If  an  instal- 
ment of  an  annuity  (A),  secured  by  bond,  be  not  paid  on  the  day, 
the  bond  is  forfeited,  and  the  penalty  is  the  debt  in  law,  for  which 
judgment  may  be  entered,  which  shall  stand  as  a  security  for  the 
srowing  arrears  of  the  annuity.  Where  a  place  of  date  is  mentioned 
m  the  bond  (Z),  it  is  incumb^t  on  the  plamtiff  to  set  it  forth  in  the 
declaration,  so  that  the  bond  produced  in  evidence  may  agree  with 
the  bond  declared  on*  Hence,  if  a  bond  be  dated  abroad,  the  declsr 
ration  must  state  the  place  of  such  date,  and  then  the  venue  must 
be  added  for  a  place  of  trial.  But  where  a  promissory  note  was 
dated  at  Paris,  and  the  declaration  merely  stated  that  it  was  made 
at  London,  omitting  the  place  of  date,  Lord  EUenbarouah  held  the 
omission  to  be  immaterial  (m).  In  debt  (n)  upon  bond,  the  court 
would  not  permit  money  to  be  paid  into  court,  but  would  refer  it 
to  the  master  to  compute  what  was  due  for  principal  and  interest. 
But  see  stat.  S  &  4  Will.  IV.  c.  42,  s.  21,  ante,  p.  133. 


Of  the  Pleadings. 

1.    General  Issue,  non  est  factum,  and  Evidence  thereon-^ New  Rules, 

The  general  issue  to  an  action  of  debt  on  bond  is  nan  est  factum, 
because  the  action  is  grounded  upon  the  specialty.  But  by  R.  G. 
H.  T.  4  Will.  IV.  in  debt  on  specialty  or  covenant,  the  plea  of 
non  est  factum  shall  operate  as  a  denial  of  the  execution  of  the  deed 
in  point  of  &ct  only,  and  all  other   defences  shall  be  specially 

(t)  1  Let.  54.  See  ako  Dutch  W,  /.  Con^ptmif  t.  Van 

\k)  Judd  T.  Bwau,  6  T.  R.  399.  Moh9,  1  Str.  612. 

(/)  Mobert  t.  Hmnuife,  Lord  Raym.  (m)  HomHei  t.  Morris,  3  Campb.  303. 

1043 ;  Salk.  659,  5.  C.  /  1  Init.  261,  b.  {%)  Jbum.  B.  25  Geo.  III.  B.  R.  MSS. 


ment  of  the  first  iiwtalment.  I  Inst.  292,  b ;  Milles  v.  Milles,  Gro.  Gar. 
241.  So  if  money  is  awarded  to  be  paid  at  difierent  days,  assumpsit  will 
lie  on  the  award  for  each  sum  as  it  becomes  due,  and  the  plaintiff  shall 
recover  damages  accordingly ;  and  when  another  sum  of  the  money 
awarded  shall  become  due,  the  plaintiff  may  commence  a  new  action  for 
that  also,  and  so  on  totie$  quoties.  Cooke  v.  Whcrwood,  2  Saund.  337. 
The  same  rule  holds  in  respect  of  duties  which  touch  the  realty^  1  Inst. 
292,  b. 
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pleaded,  including  matters  which  make  the  deed  absolutely  void, 
as  well  as  those  which  make  it  voidable.  Under  the  operation  of 
this  rule,  many  grounds  of  defence,  of  which  the  defendant  mi^t 
heretofore  have  availed  himself,  by  evidence  upon  non  est  faciumy 
must  now  be  pleaded  specially;  as  coverture  or  lunacy,  at  tne  time 
of  the  execution,  or  that  the  bond  was  delivered  as  an  escrow,  or 
that  defendant  was  made  to  execute  it  when  he  was  so  drunk,  that 
he  did  not  know  what  he  did.  If  the  defendant  crave  oyer  of  the 
bond  and  condition,  and  does  not  set  out  them  or  either  of  them 
truly,  and  then  pleads  nan  est  factum,  the  plaintiff  ought  to  pray  to 
have  the  bond  and  condition,  or  either,  (as  the  case  maybe,)  enrolled, 
and  then  demur  (o),  or  sign  judgment  for  want  of  a  plea  (p)y  or 
move  to  quash  the  plea  (j),  for  if  the  plaintiff  omits  to  taie  the 
foregoing  steps,  and  joins  issue  on  the  non  est  factum^  the  defendant 
may  take  advantage  of  the  variance  (r).  But  see  stat.  9  Geo.  IV. 
c.  15,  ante^  p.  518.  Upon  the  issue  of  non  estfactum,  the  plaintiff 
must  prove  the  execution  of  the  bond  by  the  defendant.  Proof 
that  one,  who  called  himself  D.,  executed,  is  not  sufficient,  if  the 
witness  did  not  know  it  to  be  the  defendant  («). 

In  debt  on  bond,  the  plaintiff,  by  his  declaration,  complained 

5 against  *^  W.  F.  B.,  sued  by  the  name  of  W.  B."  The  defendant 
leaded  non  est  factum.  At  the  trial,  it  appeared  that  the  defendant 
id,  in  fact,  execute  a  bond  agreeing  with  that  described  in  the  de- 
claration by  the  name  of  W.  B.,  and  that  at  the  time  of  the  execu- 
tion he  was  known  by  that  name ;  it  was  objected,  that  the  issue 
was  not  maintained ;  but  the  court  held  (^),  first,  that  the  proof 
was  sufficient  to  sustain  the  issue,  and  that  it  was  no  variance ; 
secondly,  that  even  if  the  objection  were  valid,  it  was  not  one,  of 
which  the  defendant  could  avaal  himself  under  the  plea  of  non  est 
factum. 

To  prove  the  execution  of  a  bond,  the  sealing  and  delivenr  must 
be  proved.  Proof  of  the  sealing  only  is  not  sufficient.  Hence, 
in  a  case  (ti)  where  the  jury  found  tHat  the  defendant  sealed  the 
bond  and  cast  it  upon  the  table,  and  the  plaintiff  took  it  without  any 
other  delivery,  or  any  other  thing  amounting  to  a  delivery,  the 
court  were  of  opinion,  that  this  was  insufficient ;  observinff,  that  it 
was  not  like  the  case  which  had  then  lately  been  adjudged  (x), 
where  the  obligor  had  sealed  the  bond,  and  cast  it  upon  the  table, 
saying,  ^'This  will  serve,^^  which  was  holden  a  good  delivery;  because, 
from  the  expressions  used  by  the  obligor,  it  appeared  to  be  his 
intention  that  it  should  be  his  deed.     If  the  obligor  says  to  the 

(o)  Com.  Dig.  Pleader,  P.  1. ;  Ferguson  («)  Memoij,  Bates,  H.  4  Geo.  II.  BniU. 

▼.  Maekretk,  4  T.  R.  371,  n.  N.  P.  171. 

{p)  Per  Cur.,  WaUaee  v.  Duchess  qf  (t)  WUliamsyr. Bryant, bM.StW. 447, 

Cumberland,  4  T.  R.  371.  (ii)  Chamberlain  ▼.  Stanton,  Cro.  Elis. 

{q)  lb.  122 ;   1  Leon,  140  ;  Dyer  in  msrg.  192, 

(r)  Giin/^rT.i^mJM,  Peake*8  Ad.  Cases,  S,  C. 

edited  by  Peake,  Junr.  1.  (^)  1  Ii^st.  36,  a. 
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obligee,  **  It  is  sufficient  for  you,^  or,  ^^  Take  it  as  my  deed/*  or  the 
like  words,  it  is  a  sufficient  delivery  (y).  If  a  person  deliver  a 
writing  sealed  to  the  party  to  whom  it  is  made^  as  an  escrow,  that 
is,  to  be  his  deed  upon  certain  conditions,  that  is  an  absolute  de- 
livery of  the  deed,  being  made  to  the  party  himself  (z).  But  a  deed 
may  be  delivered  to  a  stranger  as  an  escrow  (a). 

Where  a  party  to  any  instrument  seals  it,  and  declares,  in  the 
presence  of  a  witness,  that  he  delivers  it  as  his  deed,  but  keeps  it  in 
nis  own  possession,  and  there  is  nothing  to  qualify  that,  or  to  diow 
that  the  executing  party  did  not  intend  it  to  operate  immediately, 
except  the  keeping  the  deed  in  his  hands,  it  is  a  valid  and  effectual 
deed  (b) ;  and  delivery  to  the  party,  who  is  to  take  by  the  deed,  or 
to  any  person  for  his  use,  is  not  essential.  Deliveiy  to  a  third 
person  for  the  use  of  the  party  in  whose  favour  the  deed  is  executed, 
where  the  grantor  parts  with  all  control  over  the  deed,  makes  the  deed 
effectual  from  the  instant  of  such  delivery  (c),  although  the  person 
to  whom  the  deed  is  so  delivered  be  not  the  agent  of  the  party  for 
whose  benefit  the  deed  is  made. 

If  there  is  a  subscribing  witness  to  the  bond  who  is  living,  and 
capable  of  bein^  examined,  such  witness  alone  is  competent  to 
prove  the  execution ;  because  he  may  know  and  be  able  to  expldn 
the  circumstances  of  the  transaction,  of.  which  a  stranger  may  be 
ignorant  (4) ;  and  for  this  reason  it  has  been  holden  (cf),  that  a 
confession  or  acknowledgment  of  the  party  executing  the  bond  will 
not  dispense  with  this  t^timony.-  Even  the  admission  of  the  obligor 
of  the  execution  of  a  bond  in  an  answer  to  a  bill  in  chanceiy  {e\ 
filed  for  the  express  purpose  of  obtaining  such  admission,  has  been 
adjudged  to  be  insufficient  without  evidence  to  account  for  the  non- 
production  of  the  subscribing  witness  (5).     It  is  not  necessary  that 

(y)  1  Inst  36,  a.  &  C.  671. 

(«)  lb.  (e)  S.  C. 

(a)  lb.  Id)  Abbot  T.  PlymbB^  Dong.  215. 

{b)  J)0€  J.  Gtarmmt  t.  Knight,  5  B.  («)  Cali  t.  i)iifiiitii^,  4  East,  53. 


(4)  This  rale  is  rel^ously  adhered  to,  nor  can  it  be  dispensed  with, 
even  where  the  instrament  is  not  the  foundation  of  the  action,  bat  only 
eiven  in  evidence  collaterally.  See  the  opinion  of  Lord  Alvanley^  G.  J., 
m  Manners  q,  t,  v.  Pastan,  4  £sp.  N.  P.  C.  240.  And  it  is  not  sufficient 
ground  for  receiving  evidence  or  the  band-writing  of  a  witness,  (which 
would  be  receivable  if  he  were  dead,)  that  he  is  unable  to  attend  the  trial 
from  ilbess,  and  lies  without  hope  of  recovery.  Harrison  v.  Blades^ 
3  Campb.  457. 

(5)  But  in  a  case  where  the  defendant's  attorney  had  admitted  the  sig- 
nature of  the  defendant,  and  the  subscribing  witness  to  the  bond,  Lord 
Ellenborough  raled,  that  this  roust  be  taken  as  a  presumptive  admission 
of  ail  the  subscribing  witness  professed  to  attest,  and  would  have  been 
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the  subecribing  witnees  should  actually  tee  the  party  execute  the 
bond  (/) ;  for  if  the  witness  be  in  an  adjoining  room,  and  the 
obligor,  after  the  execution,  brings  the  bend  to  the  witness,  and 
says  that  he  has  executed  it,  and  desires  the  witness  to  subscribe 
his  name  as  a  witness,  this  is  sufficient.  If  there  be  two  or  more 
subscribing  witnesses,  it  will  only  be  necessary  to  call  one  of  them. 
If  the  subscribing  witness  be  interested  at  the  time  of  the  execu- 
tion (^),  and  also  at  the  time  of  the  trial  (A),  he  cannot  be  ex- 
amined as  a  witness  to  prove  the  execution,  nor  will  proof  of  his 
hand-writing  be  sufficient.  In  this  case  proof  of  the  nand-writing 
of  the  contracting  party  (i)  must  be  adduced  (6).  If  it  can  be 
proved,  that  the  subscribmg  vntness  is  dead  or  has  become  in- 
sane (A),  or  infamous  (Q,  or  blind  (m)  ;  or  is  domiciled  (n),  or  ab- 
sent in  a  foreign  country,  and  out  of  the  jurisdiction  of  the 
court  (o),  at  the  time  of  tnalj  or  that  intelligence  cannot  be  ob- 
tuned  of  him  after  reasonable  inquiry  has  been  made  (p) ;  proof  of 
his  hand- writing  will  in  such  cases  be  sufficient  (7).    if  the  sub- 


(/)  Parit  T.  ilMTt,  2  Boi.  &  PuL 
217. 

(ff^  Swire  t.  BeU,  5  T.  B.  371. 

(A)  See  case  put  hj  Seijt.  Hooper^  in 
Oo9s  ▼.  Tmeeyf  1  P.  Wms.  289. 

(t)  Ooiflrejf  ▼.  NorriB,  Str.  34. 

[i)  CurrU  t.  Child,  3  Campb.  283. 

]l)  /(MMf  T.  Moiom,  2  str.  833. 

[m)  Per  HoU,  C.  J.,  at  Niii  Prim, 
Wood  T.  Dnay,  I  LcL  Raym.  734,  and 
8.  P.  per  Parte,  J.,  Deron  Lent  Aaa. 
1833,  on  the  anUiority  of  the  for^^ing 


8 


case  ;  Pedler  t.  Paige,  1  M.  &  Rob.  258. 

ffli)  CbyAlM  T.  WiUUmeom,  Dong.  93. 

[o)  Prince  T.  fifaeUam,  2  Baaf  ■  B. 
250. 

(p)  (Smlife  T.  S^om,  2  East,  183 ; 
Croeiy  t.  Pereg,  1  Tknnt.  864 ;  Wardett 
T.  Fermor,  2  Campb.  282 ;  8.  P.,  Porter 
T.  HoeMiu,  2  Tannt.  223;  Bwi  r. 
Walker,  4  B.  &  A.  697  ;  Doe  d.  Jokmeom 
T.  JokneoH,  Leicester  Lent  Ass.  1818, 
and  B.  B.  Tdn.  T.  1818»  1  PhflUpps, 
472,  n. 


called  to  prove,  and  consequently,  that  it  was  not  necessary  to  bring 
proof  of  detiyery.     Milwardr.  Temple^  1  Campb.  375. 

(6)  In  Oodfrey  v.  Norris,  Str.  34,  where  the  plaintiff  was  administrator 
de  bonii  turn  of  the  obligee,  and  the  only  survmng  witness  to  the  bond, 
Parker,  C.  J.  permitted  evidence  of  the  hand-writing  of  the  obligor  to  be 
given. 

(7)  Id  debt  on  bond,  without  defence.  WilUt,  C.  J.  **  If  both  wit- 
nesses to  the  bond  are  dead,  one  would  think  the  plaintiff  ought  to  prove 
the  obligor's  hand ;  but  the  established  rule  of  evidence  is  otherwise,  and 
it  is  sumcient  for  plaintiff  to  prove  both  the  witnesses  dead,  and  the  hand 
of  one  of  them ;"  which  the  plaintiff  did,  and  had  a  verdict*  Tomlms  v. 
Talbot,  London  Sittinn,  C.  B.  M.  18  Geo.  II.  MSS.  10  Leeds,  202, 
part  of  Serjt.  Hill's  collection  in  Lincoln's  Inn  library.  So  where  a  bond 
IS  attested  by  two  witnesses,  and  one  is  dead,  and  the  other  beyond  the 
reach  of  the  process  of  the  court,  proof  of  the  hand-writing  of  the  witness 
that  is  dead  is  sufficient*.    And  the  rule  holds,  even  where  the  party 


•  Admm  t,  Kerr,  1  Bos.  &  Pul.  360.    But  see  1  Cr.  &  M.  511,  poit,  p.  540,  n. 
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scribing  witness  deny  having  seen  the  deed  executed,  the  case 
stands  as  if  there  were  no  subscribing  witness,  and  other  evidence 
may  be  admitted  (q). 

(g)  Taiboi  r.  Bbihoih  7  Taunt,  251.    See  u^fl-at  n.  (7). 


executing  the  deed  is  a  marksman.      Mitchell  v.   Johnson^    M.   & 
Malk.  176. 

It  appeared  from  Wallis  r.  Delaney^  7  T.  R.  266,  n.,  that  Lord 
Kenyan  thought  it  necessary,  in  cases  of  this  kind,  that  the  hand-writing 
of  the  obligor  should  be  proved,  as  well  as  the  hand-writing  of  the 
subscribing  witness.  But  although  this  point  was  doubtful  formerly, 
it  appears  to  have  been  solemnly  decided  in  the  following  case. 

Debt  on  bond  * :  there  was  one  witness  to  the  bond  who  was  dead ; 
his  hand-writing  was  proved,  but  not  the  hand- writing  of  the  obh'gon 
On  Serjt.  Kerby*s  objecting,  that  hand-writing  of  obligor  was  not  proved, 
Lord  Laughbaratigh  directed  a  nonsuit.  Walker,  Serjt.,  moved  to  set 
aside  the  nonsuit;  because  signature  is  not  necessary,  and  if  subscribing 
witness  had  been  dead  he  need  not  have  proved  hand-writing  of  obligor. 
Cited  2  Rep.  5,  2  Salk.  642,  and  Ford's  MS.  note  of  case  before  Eyre, 
C.  J.,  where  a  deed  was  attested  by  two  witnesses  who  were  deaa-^ 
the  hand-writing  of  one  of  the  witnesses  only  was  proved,  and  not  the 
hand-writmg  of  the  other  witness,  or  of  the  party  executing  cfe^d-^Kerby, 
Serjt.  The  obligor  need  not  have  signed,  but  having  signed  the  bond, 
his  hand-writing  ought  to  have  been  proved  ;  the  ancient  reason  (3  Lev. 
1,)  for  sealing  it  now  at  an  end ;  the  most  satisfactory  proof  is  the  hand- 
writing, inst^  of  sealing— the  witness's  attestation  is  not  the  only  evi- 
dence ;  and  after  his  death  there  beine  no  opportunity  of  cross-examining 
him  as  to  the  execution,  the  best  evidence  is  that  of  the  obligor's  hand- 
writing— relied  on  the  practice.  Lord  Loughborough  thought  the  proof 
of  obugor's  hand-writing  much  the  most  satisfactory  to  court  and  jury. 
Oouldy  J.,  thought  so  too,  and  according  to  his  memory  it  was  the  prac- 
tice on  the  Western  circuit.  Nares,  J.»  differed  on  principle  and  practice 
of  Oxford  circuit.    Heath,  J.,  concurred  with  Nares,  J.,  on  principle  and 

Jractic^^said  that  it  was  good  primd  facie  evidence.  Lord  Loughborough^ 
I.  J.  9  thought  the  practice  ought  to  decide,  and  would  teke  time  to 
inquire  of  it — afterwards  the  court  granted  a  new  trial.  N.  In  conversa- 
tion a  few  days  after,  Oould,  J.,  expressed  his  dissatisfaction  to  Serjt. 
Kerby. 

In  addition  to  the  preceding  decision  it  may  be  observed,  that  Mr. 
J.  Buller,  m  Adam  v.  Kerr^  1  Bos.  &  Pul.  360,  held,  *'  that  the  hand- 
writing of  the  obligor  need  not  be  proved ;  that  of  the  subscribing  witness, 
when  proved,  is  evidence  of  every  thing  on  the  face  of  the  paper ;  which 
imports  to  be  sealed  by  the  party."    The  same  doctrine  may  be  infjenred 

•  Gouffh  Y.  Ceeii,  C.  B.  Trin.  24  Geo.  III.,  Seijt.  Hm'i  MS.  21,  p.  78;  S.  C. 
shortly  reported  in  1  &iiden  on  Electtoni,  p.  917. 
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By  Stat.  26  Greo.  III.  c.  57,  8.  38,  deeds  executed  in  the  East 
Indies,  and  attested  by  witnesses  there^  are  made  evidence  on  proof 
of  the  hand-writing  of  the  parties,  and  of  the  witnesses,  and  also 
that  the  witnesses  are  resident  in  the  East  Indies. 

If  the  bond  be  thirty  years  old  or  upwards  (r),  it  may  be  given  in 
evidence  without  any  proof  of  the  execution  (8) ;  for  it  proves  itself 
without  calling  the  subscribing  witness,  even  if  he  is  alive  (s)  (9) ; 
some  account,  however,  ought  to  be  given  of  it  where  found. 


I 


r)  BnU  N.  P.  255. 

•)  Doe  J,  JS^riitiwy  ▼.  Bmrititp  4  A.  &  E.  19. 


from  the  cases  of  Cunliffe  v.  Sefton^  2  East,  183 ;  Prince  v.  Blackburn^ 
2  East,  250 ;  Page  v.  Mann,  I  M.  &  Malk.  79  ;  Kay  v.  Brookman, 
1  M.  &  Malk.  286,  S.  P.  per  Best,  C.  J. 

The  doctrine  contained  in  the  foregoing  cases  was  much  discussed  in 
Whitelocke  v.  Musgrave,  in  the  Exchequer,  in  Easter  T.  1833,  1  Cr.  & 
M.  511,  when  it  was  solemnly  determined,  after  consideration,  that  the 
naked  evidence  of  the  hand-writing  of  the  subscribing  witness,  is  not 
sufficient  to  fix  a  defendant  in  such  case ;  there  must  also  be  reason- 
Me  evidence  of  the  identity  of  the  party  sued  with  the  party  executing 
the  instrument. 

■ 

If  the  subscribing  witness  swears  that  he  did  not  see  the  deed  executed, 
then  the  execution  may  be  proved  by  evidence  of  the  hand-writing  of  the 
party  \    The  same  rule  holds  with  respect  to  a  promissory  note  f* 

(8)  Tlus  rule  extends  to  other  paper  writings,  as  well  as  deeds,  e.  g, 
old  receipts.  Fry  ▼.  Wood,  M.  11  Geo.  II.  B.  R.  MSS. ;  Beriie  v. 
Beaumont,  2  Price,  308  ;    and  Wynn  v.  Tyrwhitt,  4  B.  &  A.  376. 

(9)  It  is  worthy  of  remark,  that  in  Rees  v.  Mansell,  Hereford  Sum. 
Ass.  1765,  MSS.  Perrot,  Baron,  held,  that  if  a  deed  is  read  in  evidence 
6n  account  of  its  antiquity,  yet  if,  on  the  other  side,  it  is  shown  that  one 
of  the  witnesses  is  alive,  he  must  be  produced ;  or  the  deed  must  be 
rejected.  And  he  said,  a  deed  beine  produced  in  B.  R.  and  gomg  to  be 
read,  it  appeared  that  Sir  J.  Jekyil  was  a  subscribing  witness;  upon 
which  the  court  said,  they  knew  he  was  alive,  and  if  he  did  not  come  to 
prove  it,  plaintiff  must  be  nonsuited.  It  was  mentioned  to  have  been  said 
oy  Yates,  J.,  on  a  former  circuit,  that,  for  the  sake  of  practice,  the  witness 
lihould  not  be  admitted  to  prove  an  old  deed,  even  if  he  attended  for  that 
purpose :  but  Perrot,  B.,  retained  his  opinion,  and  said,  that  an  old  deed 
IS  admitted,  only  on  a  presumption  that  the  witnesses  are  dead;  but 
when  the  contrary  is  made  to  appear,  they  must  be  called.  But  it  is 
now  clearly  settled  that  the  witnesses  need  not  be  called ;  see  Doe  d. 
Oldham  and  Wife  v.  WolUy,  8  B.  &  C.  24,  and  Doe  d.  Spilsbury  v. 
Burdett,  4  A.  &  E.  19. 

*  Fitzgerald  t.  EUee,  2  Campb.  635,  Lawrence,  J. 
t  Lemtm  ▼.  Dean^  2  Campb.  636,  n.,  Le  Blanc,  J. 
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&e.  (<),  in  order  to  raise  the  presumption,  that  it  was  regularly 
executed.  The  custody  to  be  shown  for  the  purpose  of  making 
a  document  evidence  without  proof  of  execution  is  not  necessarily: 
that  of  a  person  strictly  entitled  to  the  possession ;  it  is  sufficient  if 
it  is  produced  by  persons,  whose  possession  of  it  may  be  reasonably 
accounted  for ;  although  their  custody  be  not  the  strictly  proper 
one  (t().  But  if  there  be  any  blemish  in  the  bond  by  razure  or  in- 
terlineation, the  execution  oueht  to  be  proved,  although  the  bond 
be  above  thirty  years  old,  by  the  subscribmg  witness,  if  living,  and 
if  he  is  dead,  by  proving  his  hand- writing,  in  order  to  encountor  the 
presumption  arising  from  the  razure,  &c.  (x). 

In  the  case  of  a  joint  bond,  if  one  obligor  only  be  sued,  he  must 
plead  the  matter  in  abatement  (y),  for  he  cannot  take  advantage  of 
it  in  evidence  on  the  genenJ  issue  nan  est  factum  (z)^  although  it 
appear  upon  the  declaration  that  there  are  other  obligors  (a),  nor 
can  he  demur  upon  oyer  (&).  So  where  the  bond  is  executed  by 
three  obligors,  and  two  only  are  sued  (c).  [See  the  new  provision 
as  to  pleas  in  abatement  under  stat.  3  &  4  Will.  IV.  c.  42,  s.  8» 
ante^  p.  458,  n.]  But  where  it  appears  on  the  record,  the  objec- 
tion may  be  taken  in  arrest  of  judgment  {d). 


2.  Accord  and  Satisfaction. 

It  appears  from  some  of  the  books  (e),  that  to  debt  on  bond  an 
accord  executed  before  the  day  of  payment  may  be  pleaded.  I  am 
not,  however,  aware  of  any  case,  in  which  this  point  has  been  ex- 
pressly determined.  If  such  plea  can  be  pleaded,  the  following 
rules  ought  be  attended  to :  first,  that  the  thinff  given  in  satisfac- 
tion be  of  some  value  in  contemplation  of  law  (/)  ;  hence,  a  release 
of  an  equity  of  redemption  is  not  sufficient ;  secondly,  if  the  debt 
arises  by  the  performance  or  breach  of  the  condition  (^),  and  not 
by  virtue  of  the  bond,  the  accord  and  satisfaction  must  be  pleaded 
in  discharge  of  the  condition,  and  not  of  the  bond ;  lastly,  if  the 
debt  arises  upon  an  obligation  without  a  condition  (A),  satisfaction 
by  deed  only  can  be  pleaded ;  for  the  bond  itself  cannot  be  dis- 
cnarged  without  specialty. 

Accord  and  payment  of  part  before  the  day  (t),  with  a  promise 


(f)  Oovemor  tmd  Company  qf  Chtlna 
Waier-Work$  t.  Cowper,  1  Etp.  N.  P. 
C.  275. 

(«)  Do9  d,  NeaU  t.  San^lei,  8  A.  & 
E.  151,  recognixing  Bishop  qf  Meaih  y. 
M.  qf  Winekorter,  3  Bingh.  N.  C.  202. 

{x)  Bntt.  N.  P.  255. 

(y)  Watts  w,  Ooodnum,  Ld.  Ra7in.4460. 

(z)  Whelpdaie*9  case,  5  Rep.  119,  a; 
Stead  V.  Moon,  Cro.  Jac.  152. 

(a)  South  V.  TanmeTf  2  Taant.  254. 

{b)  OilbeH  ▼.  Bath,  Str.  503. 


(e)  South  T.  Tamur,  2  Taunt.  254; 
Gaulton  t.  ChaUiner  and  WUkimon,  1 
Wmt.  Saund.  291,  e,  n. 

(d)  Homer  ▼.  Moor^  B.  R.  M.  24  Geo. 
If.,  cited  by  Ashton,  J.,  5  Burr.  2614. 

(e)  Anon,  Cro.  Elis.  46,  cited  in  Com. 
Dig.  Accord  (A.  1). 

(/)  Frnton  ▼.  ChrUtnuu,  2  Wib.  86. 
(g)  NeaU  ▼.  Sheffield,  Yelv.  192. 
(A)  S,  C,  Cro.  Jac.  254 ;  Preeton  t. 
Christnuu,  2  Wils.  86. 
(i)  Baleton  ▼.  Baxter^  Cro.  Elii.  304. 
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to  pay  the  residue  at  a  ftitme  day,  which  promifle  the  oWgee 
accepted  in  full  satisiaetioii  of  the  debt,  is  not  a  good  plea ;  becauBe 
the  promise  to  pay  is  executory. 

Although  one  bond  cannot  be  pleaded  m  satisfiietion  of  another  (i), 
yet  payment  of  a  less  sum  hejufre  the  day  in  fiill  satisfaction,  and 
acceptance  thereof  in  ftdl  satisfaction,  may  be  pleaded  in  bar  to 
debt  on  bond ;  because  pared  of  the  debt,  before  the  day,  may  be 
more  beneficial  to  the  ooUgee  than  the  whole,  at  the  day,  and  the 
Talue  of  the  satisfaction  is  not  material.  But  care  must  be  taken 
in  this  case  to  {dead  the  paym^it  of  part  to  have  been  made  in  fidl 
satirfaction  (I) ;  for  if  the  jdea  states  the  payment  of  part  gene- 
rally y  it  will  be  bad. 

3.  Dure$s. 

To  debt  on  bond  the  defendant  may  plead,  that  it  was  obtained 
by  duress  of  imprisonment  (10).  This  plea  admits  the  deed,  and 
the  proof  of  the  issue  lies  on  the  defendant.  If  the  defendant  can 
prove  that  he  was  compelled  to  execute  the  bond,  when  he  was  under 
an  arrest,  without  le^  process  (m),  or  by  the  process,  or  warrant 
of  a  person  not  having  legal  authority  (n),  it  is  sufficient.  So  if 
the  arrest  was  by  warrant  from  a  justice  of  the  peace,  on  a  charge 
of  felony,  where  there  had  not  been  any  felony  committed  (o) ;  or 
if  the  defendant,  having  been  arrested  under  legal  process,  was 
forced  by  tortious  usage  m  prison  (p),  it  will  be  construed  a  duress. 
The  duress  must  be  of  the  person  (11)  of  the  defendant  or  hi» 
wife  (q)  ;  <me,  who  is  a  surety  only,  cannot  plead  that  the  bond  was 
obtained  by  duress  of  the  principal  (r),  where  the  bond  is  joint  and 
several  («).  To  the  plea  of  duress  the  pbdntiiF  may  reply  that  the 
defendant  was  at  htrge  at  the  time  of  the  execution  (<),  and  that  he 
sealed  and  delivered  Uie  bond  voluntarily,  and  not  by  duress  of  im- 
prisonmeuft* 

(i)  Cro.  Elis.  716 ;  Hob.  68,  9 ;  Cro.  (o)  2  Inst  482. 

Car.  85.    Admitted  in  PitmePs  case,  5          ?y}  Bro.  Abr.  Duress,  pi.  18. 

Rep.  117,  a.  (r)  Biaeombe  t.  Standrng,  1  Cro.  Jac 

(/)  M.  Rasolved.  187.    Ai^ndged  on  demnrrer. 

(in)  Com.  Dig.  Plead.  (2  W.  19.)  («)  1  RoL  Abr.  667,  pL  6. 

(«)  Id.  (0  CI.  Ass.  77. 

(o)  AJeyn,  92. 

(10)  See  the  form  of  this  plea  in  the  Clerk's  Assistant,  p.  77. 

(11)  In  1  Rol.  Abr.  687,  pi.  3,  it  is  said,  that  if  a  person  executes  a  deed 
hj  duress  of  his  goods,  he  may  avoid  the  deed ;  and  20  Ass.  pi.  14,  is 
cited,  where  a  release  made  by  an  abbot,  by  duress,  of  his  cattle,  was 
holden  yoid.  But  in  Sumner  and  Feryman,  Hil.  1708,  cited  in  2  Str. 
917,  it  is  said  to  have  been  holden,  that  a  bond  could  not  be  avoided  by 
duress  of  goods.  See  also  Bro.  Abr.  Duress,  pi.  16,  S.  P. ;  Skeate  y. 
BealCy  3  P.  &  D.  597,  S.  P.,  on  agreement  not  under  seal ;  there  not 
being  any  distinction  in  this  respect,  ante^  p.  84. 
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4.  Illegal  Consideration. 

1.  By  the  Common  Law^  p,  543 ;  Immoral,  p,  543 ;  In 

Restraint  of  Trade,  jrc,  p,  543. 

2.  By   Statute,  p.  548 ;    Gaming,  p.  548 ;    Sale  of 

Office,  p.  548  ;  Simony,  p,  551 ;  Usury,  p.  558. 

1.  iSy  ^A£  Common  Law — Immoral. — ^A  bond  may  be  ayoided, 
if  it  has  been  made  upon  an  immoral  consideration ;  as  where  the 
condition  of  the  bond  was,  that  the  obligee  and  obligor  should  live 
together  in  a  state  of  fornication  («).  But  a  bond  given  by  a  single 
man  {pe\  or  a  married  man  (y),  in  consideration  of  past  cohabitation 
with  an  unmarried  woman^  is  good ;  because  it  shall  be  intended  as 
a  compensation  for  the  wrong  done  (12). 

In  Restraint  of  Trade. — With  respect  to  bonds  made  in  restraint 
of  trade,  it  may  be  observed,  that  wherever  a  sufficient  considera- 
tion appears  to  make  it  a  proper  and  useful  contract,  and  such  as 
cannot  be  set  aside  without  mjury  to  a  fair  contractor,  it  ought  to 
be  maintained,  provided  the  restraint  is  limited  to  a  particular 
place ;  but  if  the  restraint  is  general,  that  is,  not  to  exercise  a 
trade  throughout  the  Idngdom,  the  bond  is  void  (IS).    In  debt  upon 

(«)  W^ktr  T.  Ptrkku,  3  Bur.  1568 ;  (x)  Twrwer^.  Vaugkan,  2  Wils.  339. 

1  BL  Rap.  517,  8.  C.  (y)  Ny9  y.  Moteley,  6  B.  &  C.  133. 


(12)  See  Marchioness  of  Annandale  v.  Harris,  2  P.  Wms.  432. — 
Priest  Y.  Parrot,  2  Vez.  160;  and  Qray  v.  Mathias,  5  Vcs.  Jun.  286. 

(13)  **  The  general  rule  is,  that  all  restraints  of  trade  (which  the  law  so 
much  favours,)  if  nothing  more  appear,  are  bad.  This  is  the  rule  which 
is  laid  down  in  the  &mou8  case  of  Mitchel  v.  Reynolds,  (which  is  well 
reported  in  I  P.  Wms.  181 ;  in  which  Lord  Maccle^eld  took  such  great 
pains,  and  in  which  all  the  cases  and  arguments  in  relation  to  this  matter 
are  thoroughly  weighed  and  considered). — But  to  this  general  rule  there 
are  some  exceptions ;  as,  first,  that  if  Uie  restraint  be  only  particular  in 
respect  to  the  time  or  place,  and  there  be  a  good  consideration  given  to 
the  person  restrained,  a  contract  or  agreement  upon  such  consideration  so 
restraining  a  particular  person,  may  be  good  and  valid  in  law,  notwith- 
standing me  general  rule,  and  this  was  the  very  case  of  Mitchel  v.  Rey^ 
nold$.*'  Per  Willes,  C.  J.,  in  the  Master,  Sfc.  of  Crunmahers  y.  Fell, 
Willes,  388.  See  further  on  this  subject  Oale  v.  Reed,  8  East,  86 ; 
Young  v.  Timmins,  1  Cr.  &  J.  331;  1  Tyr.  226.  Exclusive  righto  of 
trading  in  cities,  towns,  and  boroughs,  were  abolished  by  stat.  5  &  6  Will. 
IV.  c.  76,  s,  14. 
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bond,  the  defendant  prayed  oyer  of  the  condition  (z)j  which  recited, 
that  the  defendant  had  aasi^ed  to  the  plaintiff  a  lease  of  a  mes- 
suage and  bakdiotise  in  Liquorpond  Street,  in  the  parish  of  St. 
Andrew,  Holbom,  for  the  term  of  five  years ;  and  provided,  that  the 
defendant  should  not  exercise  the  trade  of  a  baker  within  that 

Sarish,  during  the  said  term ;  or,  in  case  he  did,  should  within  three 
ays  after  proof  thereof  made,  pay  to  the  plaintiff  the  sum  of  50/., 
then  the  bond  should  be  void.  The  defendant  then  pleaded,  that  he 
was  a  baker  by  trade,  that  he  had  served  an  apprenticeship  to  it, 
by  reason  whereof  the  bond  was  void ;  wherefore  he  traded,  as  it 
was  lawful  for  him  to  do.  On  demurrer,  the  court  adjudged  the 
bond  to  be  good,  on  the  ground,  that  from  the  particukr  circum- 
stances and  consideration  set  forth,  the  contract  appeared  to  be 
lawful  and  useful,  and  that  the  rei^traint  was  a  particular  restraint, 
founded  on  a  valuable  consideration.  See  also  the  case  of  Okesnum 
V.  Nainhy,  2  Str.  739 ;  3  Bro.  P.  C.  349,  in  which  the  Courts  of 
Common  Pleas,  King's  Bench,  and  House  of  Lords,  successively 
recognized  the  same  principle,  viz.  that  contracts  entered  into 
between  two  persons,  to  restrain  one  of  them  from  setting  up  or  exer- 
cising a  particular  trade  or  employment  within  a  certain  limited 
district  and  for  a  valuable  consiaeration,  were  valid  in  law. 

Where  the  restraint  of  a  party  from  carrying  on  a  trade  is  larger 
and  wider  than  the  protection  of  the  party,  with  whom  the  contract 
is  made,  can  i>ossibly  require,  such  restraint  must  be  considered  as 
unreasonable  in  law,  and  the  contract  which  would  enforce  it  must 
therefore  be  void  (a).  A  general  restriction  limits  only  as  to 
time  falls  within  this  rule,  and  is  illegal ;  but  a  restraint  prohibiting 
a  party  from  carrying  on  trade  within  certain  limits  of  i^pocff,  thouga 
unlimited  as  to  time^  may  be  good ;  and  the  limit  of  the  space  is 
that  which,  according  to  the  trade  he  carries  on,  is  necessary  for 
the  protection  of  the  party  by  whom  the  contract  is  made  (A). 
In  Chesman  v.  Nainby^  tne  distance  within  which  the  obligor 
agreed  not  to  exercise  the  same  trade  with  the  obligee,  was  half  a 
mile  only  from  the  place  where  the  obligee  resided.  In  Clerk  v. 
Corner^  Cas.  Temp.  Hardw.  53,  and  7  Mod.  230,  8vo  edit.  S.  C, 
by  the  name  of  Colmer  v.  Clarky  the  condition  was,  not  to  carry 
on  trade  within  the  city  of  Westminster,  or  bills  of  mortality,  and 
the  bond  was  holden  to  be  good.  And  in  a  later  case  of  Dams  v. 
Mason,  5  T.  R.  118,  where  the  defendant  had  bound  himself  not 
to  practise  as  a  surgeon  within  ten  miles  of  the  plaintiff's  residence. 


{z)  Mitekel  y,  Reynoldt,  1    P.  Wins.  court ;  Hiieheoek  ▼.  Coher  was  reoofDiMd 

181 ,  cited  in  Homer  ▼.  As^jTord,  3  Bingh.  in  Archer  t.  Marsh,  6  A.  &  E.  967 ;  2  Ner. 

328,  and  commented  on  in  Homer  t.  &  P.  562. 

Cfravee,  7  Bingh.  743.  (*)  Ward  v.  Byrne,  5  M.  &  W.  548, 

(a)  Hiieheoek  t.  Coker,^  A.  &  E.  454 ;  recognized  in  Proctor  t.  Saryent,  C.  P. 

per  Tmdal,  C.  J.,  delivering  judgment  of  M.  T.  1840 ;  10  Law  Jourofti,  N.  S.  34. 
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the  court  did  not  think  the  limits  unreasonable,  and  on  the  autho- 
rity of  Mitchell  v.  Reynolds^  the  bond,  being  founded  on  a  valuable 
consideration,  was  adjudged  good  (14).  In  Leigh  v.  Hind^  9  B. 
&  G.  7.74,  where  the  assignor  of  the  lease  of  a  public  house  in 
London  had  coyenanted  that  he  would  not  keep  a  public  house 
within  the  distance  of  half  a  mile  from  the  premises  assigned ;  it 
was  holden,  that  the  true  principle  of  admeasurement  was,  to  take 
the  nearest  mode  of  access.  The  court  will  not  enter  into  the 
question,  whether,  the  consideration  given  is  equal  in  value  to  the 
restraint  agreed  to  (c) . 

It  is  impossible  to  enumerate  every  species  of  illegality  for 
which  a  bond  may  be  avoided :  but,  before  I  close  this  head,  I 
cannot  forbear  to  mention  one  case  relative  to  it,  which  underwent 
a  long  and  serious  discussion.  The  case  alluded  to  is  that  of 
Collins  V.  JBlantem  (cQ,  reported  in  2  Wils.  S47.  It  was  an  action 
of  debt  on  bond,  dated  the  6th  of  April,  1765,  in  which  defendant 
was  jointly  and  severally  bound  with  A.  and  B.  in  the  penal  sum  of 
700/.,  conditioned  for  the  payment  by  A.  and  B.  and  the  defendant, 
of  the  sum  of  350Z.  on  the  6th  of  May  following.  The  defendant, 
having  prayed  oyer  of  the  bond  and  condition,  [beaded  that  two  of 
the  obhgors,  A.  and  B.,  and  three  other  persons,  stood  indicted  by 
John  Rudge,  on  five  several  indictments,  for  wilful  and  corrupt 
peijury,  and  had  severally  pleaded  not  guilty ;  that  the  several 
traverses  on  the  indictment  were  coming  on  to  be  tried  at  the 
IkBsizes  in  Stafford,  whereupon  it  was  unlawfully  and  corruptly 
agreed,  between  Rudge  the  prosecutor,  the  plaintiff,  and  the  five 
persons  indicted,  that  the  plamtiff  should  give  Rudge  his  notes  for 
^350,  payable  one  month  after  date,  for  not  appearing  to  give  evi- 
dence at  the  trial,  and  the  obligors  should  execute  a  bond  to  the 
plaintifl^  of  the  same  date  with  the  note,  as  an  indemnity  to  the 
plaintiff  for  giving  such  note.  The  plea  then  stated  the  carrying 
this  agreement  into  effect,  on  the  6th  of  April,  1765,  and  concluded 
with  an  averment,  that  the  bond  was  given  for  the  said  consider- 
ation, and  no  other,  and  that  the  obligors  were  not  indebted  to  the 

(e)  Siteheoek  ▼.  Coier,  6  A.  &  E.  438.      ProU  ▼.  Wiff^hu,  3  Bingh.  N.  C.  235 ; 
(d)  atad  in  5  But,  298,  racognised  in      3  8c.  601. 


(14)  In  Bunn  v.  Outf^  4  East,  190,  an  agreement  entered  into  by  a 
practising  attorney  in  London,  to  relinquish  his  business  and  recommend 
nis  clients  to  two  other  attomies,  and  that  he  would  not  himself  practise 
in  such  business  within  ]London  and  150  miles  from  thence;  and  that  he 
would  permit  them  to  make  use  of  his  name  in  their  firm  for  one  yeai ; 
was  holden  to  be  a  valid  agreement.  N.  The  restriction  here  was  inde- 
finite as  to  time,  as  was  remarked  by  Tindal,  C.  J.,  delivering  judgment  of 
court  of  error,  in  Hitchcock  v.  Cokevy  6  A.  &  £.  455,  cited  by  Parke y  B., 
in  Leighton  v.  Wales^  3  M.  &  W.  551. 
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f>laintiff  in  any  smn  of  money,  and  therefore  the  bond  was  vend  in 
aw.  On  demurrer,  the  eoiurt  gave  judgment  for  the  defendant  on 
these  grounds :  Ist,  That  the  whole  tranmction  was  to  be  considered 
as  one  entire  agreement ;  for  the  bond  and  note  were  both  dated 
upon  the  same  day,  for  payment  of  the  same  sum  of  money  on  the 
same  day;  that  it  was  an  agreement  to  stifle  a  prosecution  for 
wilful  and  corrupt  perjury,  a  crime  most  detrimental  to  the  com- 
monwealth :  that  the  promissory  note  was  certainly  void,  and  conse- 
quently the  plaintiff  was  not  entitled  to  recover  upon  the  bond 
which  was  given  to  indemnify  him  from  such  note :  they  were  both 
bad  («),  the  consideration  for  giving  them  being  wicked  and  un- 
lawful. 2ndly,  That  the  bond  was  void,  because  it  was  men  for 
the  purpose  of  tempting  a  man  to  transgress  the  law.  8dly,  That 
the  special  matter  might  be  pleaded,  although  it  was  objected, 
that  tne  law  would  not  endure  a  fiict  in  pais  dehors  a  specialty  to 
be  avenred  against  it,  and  that  a  deed  could  not  be  defeated  by  any 
thing  less  than  a  deed ;  for  the  condition,  in  this  case,  was  for  the 
payment  of  a  sum  of  money ;  but,  that  payment  to  be  made,  was 
grounded  upon  a  vicious  consideration,  which  was  not  inconsistent 
with  the  condition  (15),  but  struck  at  the  contract  itself,  in  sneh 
a  manner  as  showed  that  the  bond  never  had  any  legal  entity,  and 
if  it  never  had  any  beinff  at  all,  then  the  maxim,  that  a  deed  must 
be  defeated  by  a  deed  (»  equal  strength,  did  not  apply  to  this  case. 
The  averment  pleaded  in  this  case  was  not  oontiaoiotory  to,  but 
explanatory  of^  the  condition :  as  to  the  argument,  that  if  there  was 

(«)  S.  P.  admitted  per  Chr.  In  CWM«rtf  t.  HmUf^  8  T.  R.  390. 


(15)  ''The  genera]  rule,  that  matters  dehors  the  deed  cannot  be 
pleaded,  does  not  apply  to  this  case ;  the  true  meaning  of  that  rule  is,  that 
matter  inconsistent  wiUi  or  contrary  to  the  deed,  cannot  be  alleged*,  but 
matter  consistent  with  the  deed  may ;  the  bond  in  the  present  case  is  for 
the  payment  of  money ;  the  plea  admits  this,  and  the  averment  aDeges 
upon  what  consideration  that  money  was  to  be  paid,  and  therefore  is  not 
inconsistent  with  or  contradictory  to  the  condition  of  the  bond ;  thb  rule 
of  pleading  applied  to  the  cases  of  simony,  duress,  coverture,  infimcy,  (kc*** 
Argument  for  defendant,  jS.  C  2  Wils.  347.  *'  Since  the  case  of  Pole  v. 
Harrobiny  E.  22  Geo.  III.  B.  R.,  it  has  been  generally  understood,  that 
an  obligor  it  not  restrained  from  pleading  any  matter  which  shows  that 
the  bond  was  given  upon  an  illegal  consideration,  whether  consistent  or 
not  with  the  condition  of  the  bond."  Per  Lord  Ellenboraugh^  C.  J.,  in 
Paxtcn  V.  Pophaniy  9  East,  421,  2.  '<  It  is  true,  that  you  cannot  aikl 
to  a  contract  under  seal  any  thing  to  vary  the  contract;  but  you  may 
show  dehors  the  instrument,  that  such  contract  was  entered  into  for  an 
illegal  purpose."  Per  Lord  Abinger,  C.  B.  The  Gaslight  and  Caks 
Company  v.  Turner^  6  Bingh.  N.  C.  327. 


•  Bueiler  ▼.  MiUerd,  2  Ventr.  107.    Ifeoft  t.  Meaee^  Cowp.  47. 
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not  any  conaidenitioii  for  the  bond,  it  was  a  gift ;  that  was  to  be  re- 

Selled  by  showing  it  was  given  npon  a  bad  consideration:  this 
estroyed  the  presumption  of  donation,  ^thly,  Th&t  the  plea  was 
properly  condaded,  '^  and  so  the  said  bond  is  void,"^  or  at  least  this 
conclusion  was  well  enough  upon  general  demurrer. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  sum  of  money 
in  case  the  defendant  did  not  procure  I.  S.  then  imprested,  to  aiq>ear 
and  deliver  himself  to  the  plaintiff  when  caUed  upon  (/) :  the  de- 
fendant pleaded  that  I.  S.  having  been  unlawfiiUy  impressed^  the 
plaintiff  was  unwilling  to  discharge  him,  unless  he  would  affree  to 
pay  a  certain  sum  of  money,  and  would  procure  the  defendant  to 
become  bound ;  and  thereupon  it  was  unlawfully  agreed,  that  the 
plaintiff  should  discharjee  I.  S.  on  the  defendant  becoming  bound 
for  that  sum,  and  therefore  the  bond  was  void.  To  this  plea  there 
was  a  general  demurrer,  which  was  endeavoured  to  be  supported, 
on  the  ground  that  the  defendant  could  not  aver  matter  incon- 
sistent with  the  condition  of  the  bond;  that  it  appeared  by  the 
condition,  that  the  party  was  impressed,  which  meant  legally 
ex  vi  termini.  But  the  court  overruled  the  demurrer,  and  held  the 
plea  to  be  good.  So  where  the  condition  of  the  bond  stated,  that 
the  defendants  had  taken  up^  borrowed^  and  received  of  the  plaintiflb 
a  sum  of  money,  which  was  to  run  at  respondentia  interest  (;),  on 
the  security  of  certain  goods  shipped  from  Calcutta  to  Ostend.  The 
defendants  pleaded,  that  the  bond  was  given  to  cover  the  price  of 
goods  sold  by  the  plaintifib  to  the  defen£uits,  for  the  purpose  of  an 
flle^  traGEic  from  the  East  Indies,  and  that  the  phuntifb  knowingly 
assisted  in  preparing  the  goods  for  carriage  upon  such  illegal  voyage. 
On  demurrer  to  this  plea,  it  was  urged,  m  support  of  the  demurrer, 
that  the  matter  in  the  plea  being  directly  mconsistent  with  the 
matter  stated  in  the  condition,  it  ought  to  have  been  averred  in  the 
plea,  that  the  statement  in  the  condition  was  merely  colourable ; 
but  the  court  overruled  the  objection,  and  held  the  plea  to  be  good : 
Lord  JEUenbarauffh^  G.  J.,  observing,  that  upon  the  adjustment  of 
the  account,  after  the  goods  were  sold,  the  parties  might  have  cal- 
culated upon  the  debt  as  upon  a  loan  to  that  amount,  and  therefore 
there  was  not  any  necessary  inconsistency  between  the  two  state- 
ments ;  even  taking  the  case  upon  the  strict  rule  of  law,  as  it  had 
been  generally  considered  before  the  case  of  Collins  v.  JBlantem  ; 
but  smce  that  case  there  could  not  be  any  doubt  upon  it.  And  1a 
Blancy  J.,  observed,  that  after  the  cases,  breakmg  in  upon  the 
old  rule,  had  determined,  that  though  the  bond  state  nothing  illegal 
upon  the  face  of  it,  the  obligor  may  show  by  his  plea,  that  it  was 

Siven  for  an  illegal  consideration,  they  had,  m  effect,  decided,  that 
e  may  show  an  illegal  consideration  diflforent  from  the  considera- 
tion stated  in  the  condition.  And  when  the  plea  states,  that  the 
bond  was  given  to  cover  the  price  of  goods  illegally  contracted  to  be 

if)  Foit  T.  H«rroM»t  E.  28  Om>.  III.      in  3  Dong.  91. 
B.  R.  9  Baft,  416,  n.,  mor«  MIy  reported  is)  Ptmiem  ▼.  P^pkem^  9  East,  408. 
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sold  and  shipped,  it  does  in  efiect  deny  that  it  was  given  for  money 
borrowed ;  and  it  shows  that  the  statement  in  the  condition  was 
made  colourably  in  order  to  cover  the  illegal  agreement. 

2.  By  Statute. — Where  the  consideration  on  which  the  bond  is 
given  is  illegal  by  statute,  the  defendant  may  take  advanta^  of  it 
by  pleading.  And  if  the  bond  contain  several  conditions,  mhongh 
one  of  the  conditions  only  be  void  by  a  statute,  yet  the  whole  bond 
is  void  {h). 

Gaming. — By  stat.  16  Car.  II.  c.  7,  s.  3  (t),  if  any  person  shall  play 
at  any  pastime  or  game,  other  than  with  and  for  ready  money,  or  shall 
bet  on  the  sides  or  hands  of  such  as  play  thereat,  and  shall  lose  any 
sum  of  money,  or  other  thing  so  played  for,  exceeding  the  sum  of  lOOl 
at  any  one  time  or  meeting,  upon  ticket  or  credit,  or  otherwise,  and 
shall  not  pay  down  the  same  at  the  time,  the  party  who  loeeth  shall 
not,  in  that  case,  be  bound  to  pay  or  make  good  the  same,  and  the 
contract,  and  all  judgments,  bonds,  promises,  deeds  and  securities, 
given  for  security  or  satisfaction  of  the  same,  shall  be  void.  By  stat. 
9  Anne,  c.  14,  s.  1,  "  All  bonds  executed  by  any  person,  where  the 
whole  or  any  part  of  the  consideration  is  for  money,  or  other  valuar 
ble  thing,  won  by  gaming  or  playing  at  cards,  dice,  tables,  tennis, 
bowls,  or  other  game ;  or  by  betting  on  the  sides  or  hands  of  such 
as  game  at  any  of  the  said  games ;  or  for  repaying  any  money 
knowingly  lent  or  advanced  for  such  gaming  or  betting;  or  lent 
and  advanced  at  the  time  and  place  of  such  play,  to  any  person  so 
gaming  or  betting,  or  that  shall  during  such  play  so  game  or  bet, 
shall  be  void.*"  In  a  plea  upon  this  statute,  it  must  be  shown  at 
what  play  or  game  the  money  was  lost ;  because  that  is  matter  of 
law  and  not  merely  evidence  (Jk) ;  and  the  particular  game  specified 
must  be  proved  (Q.  The  stat.  6  &  6  Will.  IV.  c.  41,  repeals  the 
foregoing  statute  of  Anne,  as  far  as  respects  the  rendering  void  of 
hills^  noteB^  or  mortgages^  given  for  money  won  by  gaming,  &c.,  and 
enacts,  that  it  shall  have  the  same  effect  as  if  it  had  provided  that 
such  note,  bill,  or  mortgage,  should  be  deemed  to  have  been  made 
for  an  illegal  consideration ;  but  bonds  are  not  mentioned.  Hazard, 
roulet,  and  certain  other  games,  are  declared  to  be  illegal,  by  stat. 
12  Geo.  II.  c.  28,  s.  2  and  3,  and  stat.  18  Geo.  II.  c.  34.  Seefiu^ 
ther  on  this  subject,  M^Kinnell  v.  Robinson^  3  M.  &  W.  434. 

Sale  of  Office.— By  stat.  6  &  6  Edw.  VI.  c.  16,  s.  2  and  3  (m), 
"  If  any  person  take  any  bond  to  receive  any  money,  fee,  reward,  or 
other  profit^  directly  or  indirectly^  for  any  office  or  offices,  or  any 
part  of  them,  or  to  the  intent  tnat  any  person  should  enjoy  any 

(A)  Norton  ▼.  Syma^  Moore,  856.  126,  to  Scotland  and  Ireluid,  and  to  aU 

(t)    For   the  conatmction  which  haa  officea  in  the  gift  of  the  crown,  or  of  any 

been  put  upon  this  ttatate,  see  poat,  tit.  office  appointed  by  the  crown,  and  to  aU 

"  Wager."  commiasions,  ciyil,  nayal,  or  military ;  bnt 

Ut)  Colbome  ▼.  SioctddU,  1  Str.  493.  by  taction  7,  the  sale  of  certain  officea 

(i)  Maxzmghi  r.  Siephenmm,  1  Campb.  in  the  palace,  and  of  commiaaiona  in  the 

29 1 .  army  at  the  regulated  pricea,  by  authorized 

(m)  Extended  by  stat.  49  Geo.  III.  c.  agenta,  are  excepted. 
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office,  or  the  deputation  of  any  office,  or  any  part  thereof,  which 
office,  or  any  part,  shall  in  any  wise  touch  the  adminiBtrcUion  or 
execution  of  justice;  or  the  receipt,  controlment,  or  pajmntent  of 
any  of  the  king^s  money,  revenue,  account,  aulnage,  auditorship, 
or  surveying  any  of  the  king's  landis,  tenements,  or  hereditaments ; 
or  any  of  the  king'^s  customs,  or  any  other  administration  or  neces- 
sary attendance  in  any  of  the  king's  custom-houses ;  or  the  keep  of 
an^  of  the  king's  towns,  castles,  or  fortresses,  being  used  or  ap- 
pomted  for  a  place  of  strength  and  defence ;  or  which  shall  touch 
any  clerkship  to  be  occupied  in  any  manner  of  court  of  record, 
wherein  justice  is  to  be  ministered ;  every  such  bond  shall  be  void 
against  the  person  making  it."  The  4th  section  provides  against 
the  extension  of  this  act  to  any  office,  whereof  any  person  is  seised 
of  any  estate  of  inheritance,  and  any  office  of  parkership,  or  of  the 
keeping  of  any  park,  house,  manor,  garden,  chase,  or  forest. 

If  defendant  is  desirous  of  taking  advantage  of  the  preceding 
statute  (n),  he  must  plead  it  speciaUy,  in  order  that  the  plaintiff 
may  have  an  opportunity  of  showing  that  he  is  within  the  excep- 
tions of  the  statute.  There  were  two  principal  reasons  for  making 
this  statute  (o),  1st,  that  offices  might  be  exercised  by  persons  of 
skill  and  integrity ;  2ndly,  that  they  might  take  only  the  legal  fees ; 
for,  those  who  buy  their  offices  will  be  apt  to  take  more  than  their 
le^  fees,  according  to  what  is  said  in  3  Inst.  148,  ^'  they  that  buy 
will  seU.^'  The  office  of  registry  of  an  archdeaconry  is  an  office 
within  this  statute  (|>),  because  it  is  an  office  concerning  the  admi- 
nistration of  justice.  So  is  the  office  of  auditor  of  Wales  {q)  ;  so, 
as  it  seems,  is  the  office  of  under-sheriff  (r).  Where  an  office  is 
within  the  statute,  and  the  salary  is  certain,  if  the  principal  makes 
a  deputation,  reserving  a  lesser  sum  out  of  the  salary,  and  take  a 
bond  conditioned  for  the  payment  of  such  lesser  sum,  such  bond  is 
not'within  the  statute  («).  So  if  the  profits  be  uncertain,  arising 
from  fees,  if  the  pi*incipal  make  a  deputation,  reserving  a  sum  cer- 
tain out  of  the  fees  and  profits  of  the  office,  it  is  good  {t)  ;  for  in 
these  cases  the  deputy  is  not  to  pay,  unless  the  profits  amount  to 
so  much ;  and  though  a  deputy,  by  his  constitution,  is  in  place  of 
his  principal,  vet  he  has  not  any  right  to  the  fees,  which  still  con- 
tinue to  be  the  principal''s ;  so  that,  as  to  him,  it  is  only  reserving 
a  part  of  his  own,  and  giving  away  the  rest  to  another  (ti)  ;  but 
where  the  reservation  or  agreement  is  not  to  pay  out  of  the  profits, 
but  to  pay  generally  a  certain  sum,  it  must  be  paid  at  all  events, 
and  a  bond  conditioned  for  the  payment  of  such  sum  is  void  by  the 
statute.     So  where,  by  the  condition  of  the  bond,  it  appeared  that 

SBwnbif  ▼.  Corr^fttrd,  Fitxgib.  45.  («)  Per  Cfur.^  in  OoMpkin  r.  Tudor, 

WiUei,  573,  4.  Salk.  468. 

(p)  Woodward  ▼.  Foxe,  3  Ler.  289  ;  (/)  Godolphin  ▼.  Thidor,  Salk.  468,  and 

jMjfmff  ▼.  PoJM,  WiUes,  571,  S.  P.  GuUtford  ▼.  De  Cmrdonell,  Salk.  466. 

(f )  Godoipkin  ▼.  IWor,  Salk.  468.  («)  Adjudged  in  Godolphin  ^,  Tudor, 

(r)  Browning  v.  Huffordf  Freem.  19.  Salk.  468. 
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A.  had  granted  to  B.  andC.  (x)  ^the  son  of  A.)  the  office  of  register 
of  an  archdeaconry  for  theur  hves,  and  the  terms  of  the  condi- 
tion were,  1st,  that  B.  should  permit  C.  to  receive  all  the  profits 
of  the  office ;  and,  2ndlyy  that  B.  should  surrender  the  office  and 
profits  whenever  C.  should  require  it ;  it  was  hdden,  that  this  ooor- 
dition  was  within  the  provision  of  the  statute,  and  made  the  bond 
void ;  first,  because  an  agreement  to  have  all  the  profits  was  an 
agreement  to  receive  same  profit,  which  was  contrary  to  the  wwda 
of  the  statute ;  secondly,  because  either  B,  must  execute  the  office 
for  nothii^,  or  he  must  take  more  than  his  legal  fees;  that  a  per^ 
son  of  sldU,  and  of  int^rity,  would  not  execute  such  an  office  for 
nothing ;  and  if  he  had  anything  for  it,  it  must  be  by  extortion^ 
and  by  taking  illegal  fees,  and  thereby  the  principal  &aa  of  the  star 
tute  would  be  eluded.  As  to  the  second  branch  of  the  ccmdition, 
viz.  that  B.  should  surrender  the  office  at  the  reouest  of  C. ;  the 
court  said  that  it  was  unnecessary  to  decide  upon  tnat,  inasmuch  as 
it  had  been  holden,  in  Norton  v.  Syms^  Moore,  856,  and  Lee  v. 
Colshilly  Cro.  Eliz.  529,  that  if  any  of  the  conditions  are  void  by 
statute^  the  whole  bond  is  void.  They  intimated,  however,  a  dear 
opinion  that  this  branch  of  the  condition  was  void  also :  for  the 
donor  thereby  reserved  to  himself  an  absolute  power  over  his  officer, 
which  he  ought  not  to  do.  Besides,  if  this  were  allowed,  there 
would  be  a  plain  method  chalked  out  to  evade  the  statute ;  for  any 
one  by  this  means  might  sell  an  office  for  the  full  value.  For  let 
such  a  condition  be  put  in,  let  the  bond  be  given  for  the  full  value 
of  the  office,  and  let  it  be  agreed  between  them,  that  the  officer 
shall  refuse  to  surrender  upon  request,  and  then  the  grantor  will 
recover  on  the  bond,  and  so  nave  the  full  value  of  the  office. 

A.,  by  the  interest  which  he  had  with  the  commissionerB  of 
excise  (y),  procured  for  B.,  his  brother,  a  supervisor's  place  in  that 
office,  and,  in  consideration  thereof,  B.  gave  a  bond  for  the  pay- 
ment of  10/.  per  annum  to  A.,  by  half-yearly  payments,  as  long  as 

B.  should  continue  in  the  office.  B.  died,  having  for  some  years 
omitted  the  payment  of  this  annual  sum  of  10/. ;  whereupon  A. 
brought  an  action  on  the  bond  against  the  widow  and  executrix  of 
B.,  who  pleaded  a  sham  plea  of  payment,  and  brought  a  bill  in 
equity  to  be  relieved  against  the  bond.  For  the  defendant  it  was 
objected,  that  the  bond  was  admitted  to  be  good  at  law,  by  the 
plaintiff's  not  having  been  advised  to  plead  the  statute  of  5  &  6 
Edw.  VI.  against  the  sale  of  offices;  neither  truly  in  this  case 
could  the  statute  have  been  pleaded,  being  made  long  before  the 
excise  became  a  branch  of  the  revenue ;  that  the  law  being  with 
the  defendant,  it  would  be  hard  to  take  the  benefit  thereof  from 
him,  especially  when  he  was  not  plaintiff  in  equity,  did  not  pray 
any  aid  of  that  court,  and  had  not  been  guilty  of  any  fraud.    But 


(y) 


{x)  Layng  t.  Paynty  WiUes,  571. 

Law  T.  LaWf  3  P.  Wflu.  391|  and  Ca,  Temp.  Talb.  140. 
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by  Lord  Talbot,  Ch.,  bonds  of  this  nature  are  highly  to  be  dis- 
couraged; merit,  industry,  and  fidelity,  ought  to  recommend 
persons  to  these  places,  and  not  interest  with  the  commissioners, 
who,  it  is  to  be  presumed,  had  ihey  known  from  what  motive  the 

Jlaintiff  at  law  applied  to  them  on  behalf  of  his  brother,  would 
ave  rejected  him.  The  officer's  giving  money  to  a  friend  of  the 
commissioners,  for  his  interest,  is  altogether  as  bad  as  giving 
money,  or  a  bond  for  money,  to  the  commissioners  themselves, 
which  undoubtediv  would  have  been  relieved  against.  It  is  a 
firaud  on  the  pubhc,  and  would  open  a  door  for  the  sale  of  offices 
relating  to  the  revenue.  The  tiJdng  away  from  the  officer,  what 
the  commissioners  and  the  treasury  think  to  be  but  a  reasonable 
reward  for  his  care  and  trouble,  and  an  encouragement  to  his 
fidelity,  must  needs  be  of  the  most  pernicious  consequence,  and 
induce  him  to  make  it  up  by  some  unlawful  means,  such  as  corrup- 
tion and  extortion;  and  though  the  excise  was  no  part  of  the 
revenue  at  the  time  of  making  the  statute  of  5  &  6  Eaw.  YL,  yet 
there  may  be  good  ground  to  construe  it  within  the  (16)  reason  and 
mischief  of  the  law,  which  is  rather  remedial  than  penal. 

Simany. — Simony  is  the  corrupt  {Mresentation  of  a  person  to  an 
ecclesiastical  benefice  for  mone^,  &c.  Every  c(mtract  made  for  or 
about  any  matter  or  thing,  which  is  prohibited  and  made  unlawful 


(16)  It  is  no  new  thing,  but  usual,  that  an  interest  raised  by  a  subse- 
quent statute,  should  be  under  the  same  remedy  and  advantage  as  an 
interest  existing  before.  Thus,  at  common  law,  no  acceptance  of  a  col- 
lateral recompense  could  bar  a  wife  of  her  dower ;  but  the  stat.  of  27 
Hen.  VIII.  made  a  jointure  to  be  a  bar,  which  at  that  time  extended  only 
to  a  jointure  made  by  act  executed  in  the  husband's  life-time.  After- 
wards the  32  of  Hen.  VIII.  enabled  a  man  to  devise  his  lands ;  when  it 
was  holden,  that  if  a  man  were  to  devise  lands  to  his  wife  in  satisfaction  of 
her  dower,  and  she  should  accept  them,  this  would  be  a  bar  within  stat.  27 
Hen.  Vill.  4  Rep.  4,  a,  b,  because  it  is  within  the  same  equity  and 
reason,  and  the  diversity  is  in  the  manner  only,  not  in  the  thing.  So 
exchequer  bills,  though  created  and  made  valuable  by  a  statute  subse- 
quent to  that  of  12  Car.  II.  c.  30,  for  erecting  the  post-office,  yet  are 
portable  within  the  intent  of  the  said  act  of  12  Car.  II. ;  and  on  a  letter  in 
which  such  bills  were  inclosed  being  lost  out  of  the  office,  the  postmas- 
ters were  holden  chargeable.  From  the  Lord  Ch.  Justice  Hous  argu- 
ment in  the  case  of  Lane  v.  Cotton  and  Frankland,  in  the  reporter's 
(P.  Wms.)MSS.  SeealsoSalk.  17.  And  it  is  observable,  that  though, 
the  other  three  judges  of  B.  R.  di£Eering  in  opinion  with  the  Chief  Justice, 
judgment  was  given  in  that  case  for  the  aefendants,  yet  on  a  writ  of 
6rror  being  brought  in  the  Exchequer  Chamber,  the  defendants  are  said 
to  have  made  satisfi3u:tion  to  the  plaintiff,  which  put  an  end  to  all  further 
proceedings. 
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by  any  statute  (z)^  is  a  void  contract,  although  the  statute  itself 
doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on 
the  offender ;  because  a  penalty  implies  a  prohibition,  though  there 
are  not  any  prohibitory  words  in  the  statute.  Hence,  in  the  case  of 
simony,  although  the  statute  (31  Eliz,  c.  6)  only  inflicts  a  penalty 
by  way  of  foneiture,  and  does  not  mention  any  avoiding  of  the 
simoniacal  contract,  yet  it  has  been  always  holden,  that  such  con- 
tracts, being  against  law,  are  void. 

For  the  better  understanding  the  nature  of  simoniacal  contracts, 
it  will  be  proper  to  set  forth  the  legislative  provisions  against 
simony.  By  stat.  31  Eliz.  c.  6,  for  the  avoiding  simony  and  cor- 
ruption in  presentations,  collations,  and  donations  of  and  to  bene- 
fices, dignities,  prebends,  and  other  livings  and  promotions  ecclesi- 
astical, and  in  admissions,  institutions,  and  inductions  to  the  same^ 
it  is  enacted,  that,  "if  any  person  or  persons  (a)  (17),  or  bodies 
corporate,  shall,  for  money ^  reward,  gift,  profit,  or  benefit^  directly^ 
or  indirectly^  or  for  or  by  reason  of  any  promise^  agreement,  grant, 
bond,  covenant,  or  other  assurance  of  or  for  any  money^  &c.,  directly 
or  indirectly  present  or  collate  any  person  to  any  benefice,  with 
cure  of  souJs,  dignity,  prebend,  or  living  ecclesiastical,  or  bestow 
the  same  for  any  such  corrupt  consideration,  every  such  presentation^ 
&c.,  and  every  admission,  institution,  investiture,  and  induction 
thereupon,  shall  be  void;  and  it  shall  be  lawful  for  the  crown  (18) 
to  present,  &c.  to  such  benefice,  &c.  for  that  one  turn  only,  and 
every  person,  &c.  that  shall  give  or  take  such  money,  &c.,  or  take 
or  make  any  such  promise,  &c.  or  other  assurance,  shall  forfeit 
double  the  value  of  one  year's  profit  of  such  benefice,  &c.,  and  the 
person  so  corruptly  taking,  &c.  such  benefice,  &c.  shall  thenceforth 
be  adjudged  a  disabled  person  to  have  the  same"  (19).  "If  any 
person  shall  for  money  (6),  &c.  (other  than  for  lawful  fees)  or  for 
any  promise,  &c.  or  other  assurance  for  money,  &c.  directly  or  indi- 
rectly admit,  institute,  instal,  induct,  invest,  or  place  any  person  in 

(i)  31  Eliz.  c.  6 ;  12  Ann.  statnte  2,  c.  caae  whb  reoogniied  by  Demmm,  C.  J.,  in 

12;  per  Holt,  C.  J.,  in  BartletiY.  Vinor,  Levy  ▼.  Vatei,  8  A.  &  E.  134.    These 

Carth.  252 ;    cited  by  Tindalf  C.  J.,  in  cases  related  to  unlicensed  theatres. 

De  Begni$  v.  Armuttead,  10  Bingh.  110,  (a)  Sect  5. 

and  by  Lord  Cottenham,  C,  in  Ewing  r,  (b)  Sect.  6. 
(kbaldUton,  2  M.  &  Cr.  86,  which  last 


(17)  Usurpers,  as  well  as  persons  having  title  to  present  or  collate,  are 
within  this  statute.     1  Inst.  120,  a;  3  Inst.  153. 

(18)  If  the  corrupt  presentation  or  collation  is  by  an  usurper,  then  the 
king  shall  not  present,  but  the  right  patron.  3  Inst.  153,  154;  1  Inst. 
120,  a. 

(19)  Where  the  presentee  is  not  privy  to  the  corrupt  contract,  he  shall 
not  be  adjudged  a  disabled  person.     3  Inst.  154. 
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any  benefice,  with  cure  of  souls,  dignity,  prebend,  or  other  living 
ecclesiastical,  every  such  offender  sl^  foneit  double  the  value  of 
one  vear*s  profit  of  such  benefice,  &c.  and  the  same  benefice,  &c. 
shall  be  void,  and  the  patron,  &c.  shall  present  or  collate  unto  the 
same,  as  if  the  part^  so  admitted,  &c.  were  dead.  The  7th  section 
provides,  that  no  title  to  confer  or  present  by  lapse,  shall  accrue 
upon  any  voidance  mentioned  in  this  act,  but  after  six  months  next 
after  notice  given  of  such  voidance,  by  the  ordinary  to  the  patron. 
Bv  the  8th  section,  ^^  If  any  incumbent  of  any  benefice,  wjtii  cure 
of  souls,  shall  corruptly  resign  or  exchange  the  same,  or  corruptly 
take,  for  the  resigning  or  exchanging  the  same,  directly  or  indirectly, 
any  pension,  money,  or  benefit,  as  well  the  giver  as  the  taker  thereof 
shall  lose  double  the  value  of  the  sum  so  given,  the  one  moiety  as 
well  thereof  as  of  the  forfeiture  of  double  value  of  one  yearns  profit 
to  be  to  the  crown ;  and  the  other  to  him  that  will  sue  for  the  same, 
by  action  of  debt,  bill,  or  information,  in  any  of  the  king's  courts  of 
record." 

In  this  eighth  section  Lord  Mansfield^  C.  J.,  thought  that  the 
word  *'*'  corrupt'^  was  an  emphatic  word,  and  that  if  the  presentation 
was  pure,  the  resignation  was  not  corrupt ;  but  the  rest  of  the  court 
were  of  a  different  opinion,  and  thought  every  resignation  for  money 
was  Corrupt  (c)  ;  and  upon  this  construction  they  held  that  a  bond, 
given  to  an  incumbent,  securing  to  him  an  annuity  of  equal  value 
with  the  profits  of  the  benefice  upon  his  resignation,  in  order  that 
another  person  might  be  presented,  who  might  ffive  a  general  bond 
of  resignation,  so  that  the  patron's  son,  when  of  proper  age,  might 
be  presented,  was  void.  This  decision  was  in  1782,  at  which  time 
general  bonds  of  resignation  were  holden  to  be  good. 

The  next  statute  relating  to  this  subject  is  the  12  Ann.  stat.  2, 
c.  12,  by  the  second  section  of  which  it  is  enacted,  that  ^'  if  any  per- 
son shall,  for  money  or  profit,  or  for  any  promise,  agreement,  &c. 
or  other  assurance  for  money,  &c.,  directly  or  indirectly,  in  his  own 
name,  or  the  name  of  any  other  person,  procure  the  next  presentar 
tion  to  any  ecclesiastical  Uving,  and  shall  be  presented  or  collated 
thereupon,  every  such  presentation  and  admission,  &c.  shall  be  void, 
and  such  agreement  shall  be  deemed  a  simoniacal  contract :  and  it 
shall  be  lawful  for  the  crown  to  present  for  that  turn  only ;  and  the 
person  so  corruptly  accepting  such  living,  shall  thenceforth  be  dis- 
abled to  enjoy  the  same. 

The  statutes  against  simony  apply  to  the  presentation  corruptly 
procured  or  intended  to  be  procui^ ;  this  presentation  is  forfeited 
to  the  crown,  and  certain  penalties  and  disabilities  are  inflicted  on 
the  offenders :  the  statutes  contain  no  express  provision  for  avoiding 
simoniacal  conveyances ;  but  there  can  be  no  doubt  that  the  con- 

(e)  Yong€,  CUrk,  ▼.  Jmut,  B.  R.  £.  22      L.  I.  L. ;   3  Doug.  97,  8,  C. 
Geo.  III.  B.  P.  B.  190 ;  Dumpier  MSS. 
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veyance  even  of  an  advowson  m  fee,  which  in  itself  is  l^;al,  if  it  be 
made  for  the  purpose  of  carrying  a  simoniacal  contract  into  execu- 
tion, is  void,  aa  to  so  much  as  goes  to  effect  that  purpose ;  and  if 
the  sound  part  cannot  be  sqparated  (nun  the  corrupt,  is  void  alto- 
g^ether.  But  if  the  sound  can  be  fairly  separated  mm  the  objec- 
tionable part,  it  will  be  good,  although  by  the  contract  one  entire 
consideration  was  paid  for  the  whole  advowson  (d). 

If  a  perpetual  advowson  be  sold,  when  the  church  is  void,  the 
next  presentation  will  not  pass ;  and  if  the  next  avoidance  only  be 
sold  after  the  death  of  the  incumbent,  the  sale  is  altogeth^  void  (e). 
But  the  purchase  of  an  advowson  in  fee,  where  no  privity  of  the 
clerk  intended  to  be  presented  appears,  has  been  holden  not  to  be 
simoniacal ;  although  the  incumbent  was  in  extremis  at  the  time 
when  the  purchase  was  made  (/).  So  the  purchase  of  a  next  pre- 
sentation, although  the  incumbent  was  in  extremis,  within  the 
knowledge  of  bow  contracting  parties,  but  without  the  privity  of, 
or  a  view  to,  the  nomination  (m  the  particular  clerk,  who  was  after- 
wards presented,  is  not  void  (^),  on  the  ground  of  simony.  The 
sale  of  the  advowson  of  a  church  which  is  full,  is  not  simoniacal  by 
reason  of  the  incumbency  being  at  the  time  of  sale  voidable  at  the 
election  of  the  patron :  and  a  conveyance  under  such  sale  will  pass 
the  right  of  immediate  presentation  (A). 

If  the  patron  takes  of  the  clerk  a  bond,  conditioned  for  the  per- 
formance of  a  legal  act,  rur.  to  pay  a  sum  of  mcmey  to  the  son  of 
the  last  incumbent  for  a  certain  tmie  (i) ;  to  resign  when  the  patron's 
nephew  attains  his  full  age  (k)  ;  to  resign  on  wee  months'  notice 
to  be  given  by  the  patrons,  m  order  that  the  patron's  son  may  be 

E resented,  and  to  keep  the  buildings  in  repair  (/)  ;  to  reside  on  the 
ving,  or  to  resign  in  case  of  not  retummg  after  notice,  and  also 
not  to  commit  waste,  &c.  on  the  parsonage-house  (m)  ;  it  has  been 
holden  that  such  a  bond  was  good,  and  that  it  could  not  be  avoided 
on  the  ground  of  simony. 

With  respect  to  general  resignation  bonds,  or  bonds  by  a  deigy- 
man,  conditioned  to  resign  at  the  request  of  the  patron,  without 
expressing  the  object  for  which  such  resignation  was  intended,  the 
history  of  the  law  is  very  curious.  A  long  train  of  solemn  deci- 
sions, commencing  with  Johnes  v.  Lawrence^  which  was  adjudged 
on  error  in  the  Exchequer  Chamber,  in  the  8th  of  James  I.  (n), 
had  established,  that  such  bonds  were  legal.    Bishop  Stillingfleet, 


(d)  Oreenwood  t.  BUkop  of  London,  5 
Taimt.  746. 

(e)  See  6  Bingh.  17. 

(/)  B4trret  v.  Gluib,  2  Bl.  R.  1052. 

(J)  Fos  ▼.  Bishop  qf  Chester,  D.  P.  in 
error,  6  fiingh.  1. 

(h)  AMon  ▼.  Atlay,  6  Nev.  &  M.  686. 

[{)  Baker  ▼.  Mowiford,  Noy,  142. 

[k)  Per  Lord  Macckifield,  in  Peele  r. 
Capel,  Str.  534. 


(0  Pwiridgo  r.  Wki^m,  4T.  R.  359. 

(m)  Bagtkaw  r.  BoUhy,  4  T.  R.  78. 

(n)  Cro.  Jac.  248—274  ;  Bdbmgiom  t. 
Wood,  Cro.  Car.  180 ;  Sir  W.  Jones,  220  ; 
Watson  ▼.  Baker,  T.  Rayni.  175 ;  Peeh  r. 
Com,  Carlisle,  S  Geo.  Sir.  227  i  Wmdkmn 
▼.  Bojfer,  T.  27  Geo.  II.;  Hesketh  ▼. 
Gray,  HU.  28  Geo.  II.,  Sayer's  R.  185 ; 
Amb.  268. 
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however,  bad^  in  1698,  written  an  elaborate  discourse  against  these 
decisions;  and,  when  the  case  of  the  Bishop  of  London  v.  Fletcher 
occurred,  Mr.  J.  BuUer  declared  that  he  nad  searched  with  litUe 
eflbct  to  find  out  on  what  principle  those  decisions  were  founded; 
and  that,  after  all  the  labcMir  he  had  bestowed  upon  the  subject,  it 
did  seem  to  him  that  they  were  destitute  of  au  sense,  reason,  or 
principle.  But  still  th^  were  so  wumerouSy-'-^hey  had  arisen  at  so 
nuiny  different  periodsy—aU  the  judges  for  near  two  centuries  past 
had  been  so  wnformfyof  the  same  opinion^ — the  law  had  oeen 
received  fiot  only  in  frestminster  Mall,  but  through  the  whole 
kingdom  as  so  firmly  settled,  and  maMud  had  so  universally 
acted  upon  that  idea, — that  he  thought  it  would  be  very  dangerous 
to  overturn  or  even  to  shake  it.  Whilst,  however,  the  courts  of 
common  law  upheld  these  bonds,  the  courts  of  equity  took  care  that 
an  improper  use  should  not  be  made  of  them ;  and  whenever  the 
patron  put  such  bond  in  suit  for  an  illeml  purpose^  e.  g.  to  discharge 
himself  from  a  claim  of  tithe  (a),  or  uie  like  purpose,  injunctions 
were  granted  to  stay  proceedings  in  the  actions  on  the  bond.  The 
validity  of  a  fpeneral  resignation  bond  by  a  clergyman  was  agitated 
for  the  last  tune  in  the  case  above  alluded  to,  of  Ffytche  y.  The 
Bishop  rf  London ;  and,  although  the  Ckmrt  of  Common  Pleas  and 
King's  &nch  (p),  as  the  case  came  respectively  before  them,  con- 
ndered  themselves  as  bound  by  the  unbroken  chain  of  authorities, 
and  decided  in  &vour  of  the  bond,  yet  tqK>n  a  writ  of  error  being 
brought  in  parliament,  their  judgmait  was  reversed  on  the  SOth  <n 
May,  1 783  (although  all  the  jud^s,  except  JEyre,  C.  B.,  had  declared 
theur  opinion  in  fiivour  of  the  bond),  npoa  the  motion  of  Lord  Thur^ 
low,  Ch.,  the  division  being  nineteen  against  ei^teen  peeis.  The 
ground  of  this  decisicm  appears  to  have  been,  that  such  a  bond  was 
simoniacal  and  against  ine  statute  of  31  El^.,  and  not  that  it  was 
contrary  to  the  general  principles  of  the  common  law  (j).  Hence, 
notwithstanding  this  decision  in  the  House  of  Lords,  the  judges, 
afterwards,  in  cases  to  which  the  statute  against  simony  did  not 
wply,  considered  themselves  as  bound  by  prior  authorities  (r). 
Therefore  it  was  holden,  that  a  bond  given  by  a  schoolmaster  of  an 
ancient  public  school  (s),  to  resign  at  the  request  of  his  patron,  was 
good.  JMwrence,  J.,  however,  entertained  consideraole  doubts 
upon  this  ouestion,  influenced,  as  it  appears,  by  the  argumente  which 
had  prevailed  against  the  validity  of  ffeneral  resignation  bonds  by 
cleraym^i.  After  the  case  of  The  jSishop  of  London  v.  Ffytche, 
bonos  of  resignation  in  favour  of  a  particular  person,  or  of  one  of 
two  specified  persons,  or  special  bonds  of  resignation,  were  for  some 

(o)  Dwntm  t.  Arndfyt,  1  Vem.  411,  opjKHrtaniCy  of  comparing  it  with  a  MS. 

412;  2  Rep.  in  Ch.  181 ;  2Ch.CM.186;  note  of  the  late  Bfr.  J.  BnUer.     See  1 

mUUrd  T.  Stapetton,  1  Eq.  Ca.  Abr.  86.  Bait's  R.  487,  n.  a. 

(o)  1  Eaat'i  R.  487.  (r)  See  BagMkaw  t.  BoitJey,  4  T.  R. 

(f)  See  Cnnningham'i  Law  of  Simony,  78 ;  Pmiridf^er.  Wkktm,  4  T.  R.  359. 
in  which  the  proceedinga  in  the  Honae  of         («)  Ltfk  ▼.  Xtwja,  1  Eait'a  R.  391, 

Lorda  are  reported  very  fully  and  aocn-  afiratcd  on  error,  3  Boa.  a  PiiL  231. 
rately,  according  to  lir.  Eaat,  who  had  an 
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time  considered  as  legal  (t)  ;  this  point,  however,  like  the  gmerti 
resignation  bond,  came  under  the  review  of  the  House  of  Lords, 
in  the  case  of  Brice  William  Fletcher  ^  Clerk^  v.  Lord  Sondes^  on 
the  1st  and  2nd  May,  1826.  Fletcher  had  given  a  bond  to  the  patron 
of  the  living,  Lord  Sondes,  in  the  penal  sum  of  12,000/.  The  declar 
ration  was  m  the  usual  form  on  the  bond,  without  setting  out  the 
condition.  Fletcher  having  suffered  judgment  by  default.  Lord 
Sondes  made  a  suggestion,  as  was  necessary  under  the  statute  of 
Will.  III.,  setting  out  the  conditions,  which  commenced  with  a 
recital,  that  the  obligee,  Lord  Sondes,  was  the  patron  of  the  rectory 
of  Kettering,  which  rectory  was  then  vacant  oy  the  death  of  the 
late  incumbent  thereof;  that  Lord  Sondes  had,  by  writing  under  his 
hand  and  seal,  presented  Fletcher,  the  obligor,  to  supply  the 
vacancy,  and  that  Fletcher  had  agreed  to  resign  upon  request  so  as 
that  the  rectory  might  become  vacant,  far  the  sole  purpose  thai  the 
oumer  of  the  advowson  might  be  enabled  to  present  thereto  anew 
either  one  of  two  brothers  of  Lord  Sondes,  Henry  Watson  or 
Richard  Watson,  when  the  paitv  to  be  presented  should  be  capable 
of  taking  an  ecclesiastical  benefice.  It  then  assigned  as  a  breach, 
that  Henry  Watson  became  capable  on  the  11th  of  October,  1820  ; 
that  thereupon  Lord  Sondes  requested  Fletcher  to  resign,  but 
that  he  refused  so  to  do.  Upon  this  suggestion,  a  writ  of  inquiry 
was  executed  before  the  chief  justice  («),  and  a  q>ecial  juiv 
assessed  the  damages  at  10,000/.,  for  which  judgment  was  ent^^. 
Upon  this  judgment  Fletcher  brought  a  writ  of  error  in  the  Ex- 
chequer  CluunW.  where  judgment  was  affirmed  without  argu- 
ment.  Fletcher  then  brought  a  wnt  of  error  before  the  House 
of  Lords  (o).  Nine  of  the  judges  delivered  their  opinion,  three  in 
favour  of  the  bond,  and  six  against  it.  The  case  was  adjourned, 
and  on  the  9th  of  April,  1827,  Lord  Eldon^  Gh.,  delivered  the 
decision  of  the  House,  that  the  bond  in  question  was  void,  and  that 
the  judgment  of  the  court  below  should  be  reversed ;  he  being  of 
opinion  that  the  decision  in  the  Bishop  of  London  v.  Ffytche 
governed  this  case.  After  the  judgment,  Sutton,  Archbidiop  of 
Canterbury,  having  observed  that,  according  to  the  existing  laws,  a 
great  number  of  patrons  and  incumbents  had  exposed  themselves  to 
severe  penalties,  brought  in  a  bill,  the  substance  of  which  was  after- 
wards passed  into  a  law,  by  the  stat.  7  &  8  Oeo.  IV.  c.  25,  by  which, 
after  reciting  the  statute  31  Eliz.  c.  6,  and  that  since  the  passing  of 
that  act  a  practice  had  generally  prevailed  of  giving  and  taking 

Xcial  bonds,  &c.  for  resignation  of  spiritual  offices,  and  reciting 
>,  that  it  had  been  adjudged  that  such  engagementis  came  within 
the  intent  and  meaning  of  the  aforesaid  statute  of  Elizabeth,  and 
that  the  parties  thereto  would  suffer  great  hardship  unless  they 
were  relieved  from  the  penalties  to  which  they  had  erroneously  but 

(Jt)  See  the  opinion  of  Dampierj  J.,  in  109. 

Newtnan  v.  Newmont  4  M.  &  S.  71.  (v)  1  Bligh,  New  Reporta,  p.  144 ;  3 

(«)  Ist  June,  1822.    See  Annual  Re-  Bingh.  501. 
gitter  for  the  year  1822;  Chronicle,  p. 
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not  wilfully  become  liable,  it  was  enacted  (tr),  that  no  presentation 
to  any  spiritual  office  should  be  void,  on  account  of  any  agreement 
to  resiffn,  when  another  person  specially  named  should  become 

aualified  to  take  the  office,  and  that  the  parties  to  the  agreement 
bould  not  be  subject  to  any  penalties  on  account  of  the  agreement, 
and  that  (x)  engagements  nuide  before  the  9th  of  April,  1827,  for  the 
resignation  of  any  benefice,  &c.  in  favour  of  some  person  specially 
named,  or  one  of  two  persons  so  specially  named,  when  such  person 
or  persons  should  become  qualified,  should  be  valid;  proviaed(y) 
such  engagements  were  bond  fide^  and  that  it  should  not  be  com- 
pulsory on  the  ordinary  to  accept  the  resignation :  and  further  (;?), 
if  the  person  specially  named  were  not  presented  within  six  months, 
then  tne  resignation  was  to  be  void.  In  the  following  year  (28  July, 
1828)  an  act  (9  Oeo.  lY.  c.  94)  was  passed  for  rendering  valid 
bonds,  covenants,  and  other  assiurances,  jot  the  resignation  of  eccle- 
siastical preferments  in  certain  specified  cases.  The  material  pro- 
visions of  this  statute  are,  that  the  engagement  must  be  bond  fide, — 
the  purpose  must  be  manifested  in  the  terms  of  the  engagement ; 
the  engagement  must  be  entered  into  before  the  appointment  to  the 
benefice ;  and  the  resignation  must  be  in  favour  of  any  one  person 
named  and  described,  or  of  one  of  two  persons  named  and  described, 
each  of  whom  shall  be,  either  by  blood  or  marriage,  an  uncle,  son, 
grandson,  brother,  or  nephew,  or  grand-nephew  of  the  patron,  or 
one  of  the  patrons,  not  being  merely  a  trustee,  or  of  one  of  the 
persons  for  whom  the  patron  is  trustee,  or  of  the  person,  by  whose 
appointment  the  presentation  is  made,  or  of  any  married  woman, 
whose  husband  in  her  right  shall  be  patron,  or  one  of  the  patrons, 
or  of  any  other  person,  m  whose  right  the  presentation  is  made. 
And,  further  (a),  the  instrument,  oy  which  the  engagement  is 
entered  into,  must  be  deposited  within  two  calendar  months  next 
after  the  date  in  the  office  of  the  registrar  of  the  diocese,  wherein 
the  benefice  is  locally  situate,  and  shall  be  open  to  inspection,  and 
an  office  copy  thereof  shall  be  admitted  in  evidence.  The  resigna- 
tion must  refer  to  the  engagement  in  pursuance  of  which  it  is 
made,  and  must  state  the  name  of  the  person  for  whose  benefit  it 
is  made ;  and  such  person  must  be  presented  within  six  calendar 
months  after  notice  of  the  resignation  (6).  This  statute,  however, 
is  confined  (c)  to  such  persons  only  as  are  entitled  to  the  patronage 
of  the  spiritual  office  as  private  property. 

It  does  not  extend  to  cases  where  the  presentation,  &c.  is  made 
by  the  king  in  right  of  his  crown,  or  the  Duchy  of  Lancaster,  or 
by  any  ecclesiastic  person,  in  right  of  his  office  or  dignity,  or  by 
any  other  body  politic  or  corporate,  or  by  any  other  person  in  right 

(w)  9  Geo.  IV.  e.  94,  8. 1.  (a)  9  Geo.  IV.  e.  94,  i.  4. 

ix)  7  &  8  Geo.  IV.  e.  25,  i.  2.  (b)  Sect.  5. 

(y)  Sect.  3.  (c)  Sect.  6. 
(j)  Sect.  4. 
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of  ADT  of&ee  or  dutiutT,  cae  by  any  company,  or  aoy  tmatees  (at 
charitable  or  other>b^  pur^: 

Usury. — ^To  debt  upon  bond  the  defendant  may  plead  that  the 
bond  was  given  upon  an  nsurious  contmct.  The  statute  againat 
usury  cannot  be  given  in  evidence  on  the  g^ieral  nsue,  but  must 
be  pleaded  (d) ;  for  although  it  may  appear  to  be  usury  on  tiie  con- 
dition, yet  plaintiff  may  rectify  it  by  nis  replication.  The  provi- 
sions of  the  legislature  relating  to  usury  are  as  follow :  by  stat.  37 
Hen.  VIII.  c.  9,  (by  which  all  former  statutes  against  usury  are 
repealed,)  sect.  3^  *^  no  person  by  way  of  corrupt  bargain,  loan,  &e., 
or  other  means,  shall  take  for  forbearance  of  1002.  or  other  thiiu[ 
due  for  wares,  &c.,  for  one  whole  year,  above  10/.  per  centum,  aiKl 
so  pro  ratdy  &c."  Bv  stat.  13  Eliz.  c.  8,  (by  which  5  &  6  Edw-  VI. 
c.  20,  for  repeal  of  the  stat.  87  Hen.  Vllf.  c.  9,  is  repealed,  and 
consequently,  stat.  37  Hen.  VIII.  c.  9,  is  revived,)  '^  all  bands, 
contracts,  and  assurances  («),  collateral,  or  other,  to  be  made  for 
payment  of  any  principal,  or  money  to  be  lent,  or  covenant  to  be 
performed  upon,  or  u>r  any  usury  in  lending  or  doing  any  thing 
against  the  act  37  Hen.  VIIl.  c.  9,  upon  or  by  which  loan,  &c.,  tiiere 
shall  be  reserved  or  taken  above  the  rate  often  pounds  for  the  hun- 
dred for  one  year,  shall  be  utterly  void."  In  stat.  21  Jac.  I.  c.  17,  s.  2, 
this  clause  is  repeated  almost  verbatim,  but  the  rate  of  interest 
allowed  to  be  taken  is  reduced  to  8/.  in  the  hundred.  Hie  same 
clause  is  again  repeated  in  stat.  12  Gar.  II.  c.  13,  s.  2,  where  the 
rate  of  interest  is  reduced  to  6/.  per  centum.  And  lastly,  by  stat. 
12  Ann.  stat.  2,  c.  16,  (the  principal  statute  on  this  subject,)  all 
bonds,  contracts,  and  assurances,  for  payment  of  any  principal  or 
money  to  be  lent,  or  covenanted  (20)  to  be  performed  upon  or  for 
any  usury,  whereupon  or  whereby  there  shall  be  reserved  or  taken 
above  the  rate  of  51.  in  the  hundred,  shall  be  utterly  void.  Where 
the  lender  of  stock  reserved  to  hhnself  the  dividend  by  way  of 
interest,  and  the  option  of  deciding,  at  a  future  day,  whether  he 
would  have  the  stock  replaced,  or  the  sum  produced  by  the  sale 
of  it  repaid  to  him  in  money,  with  five  per  cent,  intercut,  it  was 
holden  (/),  that  this  bargain  was  usurious.  In  pleading  usury,  it 
»  not  necessary  to  recite  the  statute  (g) ;  but,  in  frammff  the  ^ea, 
care  must  be  taken,  1st,  that  it  should  state,  "  that  it  was  cor^ 
ruptly  agreed  (A),  &c.  :'*  2ndly,  that  the  usurious  agre^nent  be 


(d)  P«r  CSir.  Hob.  72  $  5  Rep.  119,  a ;  (g)  Bro.  V.  M.  255,  cited  in  Com.  Dig. 
Oemff  T.  Swame,  I  Lntw.  46C.  (Pleader,  2  W.  23.) 

(e)  13  Eliz.  c.  8,  8. 3.  (A)  NevUom  r.  WMitley,  Cro.  Car.  501. 
/)  White  Y.  Wriffht,  3  B.  &  C.  273. 


t 


(20)  Should  it  not  be  printed  ''  covenant?"  See  the  stat.  13  Eliz.  c.  8. 
The  stat.  12  Ann.  stat.  2,  c.  16,  is  partially  repealed  by  later  statutes, 
3  &  4  Will.  IV.  c.  98 ;  1  Vict.  c.  80 ;  2  &  3  Vict,  c  37  ;  3  &  4  Vict.  c.  83 ; 
5&6  Will.  IV.  c.  41,  as  to  bills,  notes,  and  mortgages,  ante,  p.  322,  3« 
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particularly  set  forth,  and  the  quaatum  of  interest  agreed  to  be 
given  (i) :  Sdlj,  that  the  same  exactness  be  observed  in  statbg  the 
agreement,  so  that  it  may  correspond  with  the  evidence,  as  in 
other  cases  of  contract ;  for  in  a  case  where  the  agreement  was  for 
the  forbearance  of  money  until  one  or  other  of  two  days,  and  the 

1>lea,  instead  of  stating  it  in  the  alternative,  stated  it  was  an  abso- 
ute  forbearance  until  one  of  those  days,  the  variance  was  holden 
iatal  (A) :  4thly,  the  plea  must  aver,  that  the  agreement  was  to 
pay  such  a  sum  for  giving  dav  of  payment ;  merely  stating,  that 
the  sum  agreed  to  be  given,  for  giving  day  of  payment,  exceeded 
the  rate  of  leg^  interest,  is  not  sufficient  (Q. 

It  is  to  be  observed  (m),  that  although  a  security  tainted  with 
usury  in  its  inception  may  be  avoided,  even  in  the  hands  of  an 
innocent  purchaser,  for  a  valuable  consideration  without  notice,  yet 
a  subsequent  usurious  contract  will  not  avoid  a  security,  which  was 
good  at  the  time  when  it  was  made  (21).  A  substituted  security, 
which  has  been  given  for  a  security  contaminated  by  usury,  is  void, 
if  such  substituted  security  be  given  either  to  the  party  to  the 
original  contract,  or  to  his  persoiml  representative  (n).  But,  where 
the  original  usurious  security  has  been  transferred  bv  the  party  to 
whom  it  was  given  to  another  person,  ignorant  of  the  usury,  and 
such  other  person  accepts  from  the  original  debtor  another  security, 
which  renders  the  first  security  void,  the  second  security  is  avidl- 
able  in  the  hands  of  such  innocent  person.  Hence  where  A.,  for 
an  usurious  consideration  (o),  gave  his  promissory  note  to  B.,  who 
transferred  it  to  C.  for  a  valuable  consideration  without  notice  of 
the  usury,  and  afterwards  A.  gave  C.  a  bond  for  the  amount,  it  was 
holden,  that  in  an  action  brought  by  C.  affainst  A.  on  the  bond,  the 
bond  could  not  be  avoided  on  the  ground  of  the  usurious  contract 
between  A.  and  B.  In  an  action  of  debt  on  a  bond  Cp),  to  which 
usury  was  pleaded,  it  appeared  that  the  plamtiff  had  lent  the  de- 
fendant «£^1000,  for  the  securing  of  which,  with  lawful  interest,  a 
bond  was  given,  and  the  defendant  also  agreed  to  give  the  plaintiff 
a  salary  of  so  much  a  year,  as  a  clerk  in  his  breweiy.  It  was  not 
intended  that  the  plaintiff  should  perform  any  service  for  the 
defendant  there,  but  the  salary  was  a  mere  shift,  to  give  the  plain- 

[0  HmiM  T.  B^^,  2  Show.  329.  Haiey,  8  T.  R.  392,  394. 

[i)  T\Ue  ▼.  Weilm^,  3  T.  R.  538.  (o)  CutMert  t.  Hait^,  8  T.  R.  390. 

0  SwaUi  ▼.  Baienum,  W.  Jones,  409.  {p)  Wright   t.    WheeUr,    1  Campb. 

m)  Ferraii  t.  Shaem,  1  Saund.  294.  165,  n. 

[n)  Admitlei  per  Clu*.  In  iMkbmri  t. 


(21)  The  same  rule  holds  in  the  case  of  a  bill  of  exchange ;  if  ^ood  in 
its  inception,  usury  in  the  intermediate  indorsements  will  not  avoid  it  in 
the  hands  of  a  bcM  fide  holder.  Parr  v.  Eliason,  I  East's  Rep.  95 ; 
Daniel  v.  Cartany,  1  Esp.  N.  P.  C.  274,  S.  P.  ante^  p.  324.  See  late 
Stat,  refisrred  to  ante,  n.  20,  p.  558. 
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tiff  more  than  five  per  cent,  interest  for  his  money.  One  year's 
sakry  having  been  paid,  the  parties  agreed,  that  it  should  be  de- 
ducted from  the  prmcipal,  the  deed  securing  the  salary  cancelled, 
and  a  fresh  bond  taken  for  the  remaining  principal,  with  5  per  cent, 
interest,  and  on  this  bond  the  action  was  brought.  Lawrence^  J. 
"  The  original  contract  between  these  parties  was  certainly  usurious, 
and  no  action  could  have  been  maintained  on  the  first  bond :  but 
there  was  nothing  illegal  in  the  last  bond:  it  was  not  made  to 
assure  the  performance  of  the  first  contract;  nor  does  it  secure 
more  than  5  per  cent,  interest  to  the  plaintiff.  The  parties  saw 
they  had  before  done  wrong :  the^  rectified  the  error  they  had  com- 
mitted, and  substituted,  for  an  illegal  contract,  one  that  was  per- 
fectly fair  and  legal.  I  see  no  objection  to  their  doing  that,  and 
therefore  am  of  opinion,  that  the  present  action  is  mamtainable.** 
Verdict  for  plaintiff.  The  reader  should  be  apprised  that  there 
was  a  contrary  decision  by  Ckambre^  J.,  on  this  point,  viz.  Bcsmes  v. 
Headley^  1  Campb.  157;  but  the  preceding  opinion  oi  Lawrence^  J., 
seems  to  be  the  better  opinion ;  and  the  case  of  Barnes  v.  HeadJey 
having  been  brought  under  consideration  in  the  Court  of  Common 
Pleas,  it  was  solemnly  determined,  that  after  the  usurious  securities 
had  been  cancelled  by  consent,  a  promise  by  the  borrower  to  repay 
the  principal  and  legal  interest  was  binding  {q).  See  further  on 
the  subject  of  '^  Usury,  and  the  New  Statut^  relating  thereto,** 
ante,  p.  323,  4. 

5.   Infancy. 

An  infant  may  bind  himself  by  a  single  bill  (r)  to  pay  for  neces- 
saries ;  but  if  he  enters  into  an  obligation  with  a  penalty,  such 
obligation   may  be  avoided  by  a  plea  of  infancy  {s)  (22) ;   but 

{q)  Bamm  ▼.  HeadUy,  2  Taunt.  184.  (t)  Ayliffe  t.  Arekdaie,  Cro.  El».  920  ; 

(r)  1  Inst.  172,  a;  Ruisell  ▼.  Lee,  1      Moore,  679,  8,  C. 
Lev.  86. 


(22)  Whether  such  obligation  be  void  or  voidable  appears  to  have  been 
a  vexafa  quastio.  See  Morning  v.  Knopp,  Cro.  Eliz.  700.  Authorities 
tending  to  show  that  it  is  void,  are,  Noy's  Rep.  85 ;  Delavel  v.  Clare ; 
3  Com.  Dig.  163,  (C.  2.);  Bull.  N.  P.  182.  "If  an  infent  become 
indebted  for  necessaries,  and  give  a  bond  in  a  penalty  for  the  money,  it 
will  not  extinguish  the  simple  contract  debt ;  for  the  bond  is  void,**  (sup- 
posing such  a  bond  to  have  been  void  at  common  law,  on  the  ground  of 
Its  bemg  manifestly  prejudicial  to  the  infant,  qutere^  has  the  stat.  4  Ann. 
c.  16,  s.  13,  made  any  alteration  in  the  law  in  this  respect).  Authorities 
tending  to  prove  that  such  obligation  is  voidable  only,  are,  Edmund^ s  case, 
1  Leon,  114;  2  Rol.  Abr.  146,  (A.)  4;  Litt.  s.  259;  Perk.  s.  12;  1  Bl. 
Com.  466;  Tapper  v.  Davenant^  as  reported  in  3  Keb.  798,  but  not  as 
reported  in  Bull,  N.  P.  155 ;  Salk.  279,  per  Treby^  C.  J.    This  question 
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infancy  cannot  be  given  in  evidence  under  the  general  issue  non  est 
factum  it).  Upon  the  principle  which  exempts  an  infant  from  a 
penalty,  it  has  been  holden  (u),  that  plaintiff  may  recover  in  an 
action  for  money  had  and  received,  a  sum,  which,  while  an  infant, 
he  had  paid  in  advance  towards  the  purchase  of  a  share  in  defend- 
ant's trade,  to  be  retained  by  defendant  as  a  forfeiture,  if  plaintiff 
failed  to  fulfil  an  agreement  to  enter  into  partnership  with  the 
defendant. 

An  infant  cannot  give  a  security  for  interest  (x) ;  consequently  to 
a  bond  with  a  penalty  conditioned  for  payment  of  interest  as  well 
as  principal,  infancy  may  be  pleaded  in  bar. 


6.   Payment^  p.  561 ;  Solmt  ad  Diem^  p.  662 ;  Solvit  post  Diem^ 

p.  562 ;  and  Evidence  thereon^  p.  563. 

Payment. — At  the  common  law,  it  was  a  general  rule,  that  where 
an  action  was  grounded  on  a  deed,  the  defendant  could  avoid  it  by 
matter  of  as  high  a  nature  only,  as  by  an  acauittance  under  seal. 
Hence  to  debt  on  a  single  bill,  payment  merely  without  an  acquit- 
tance could  not  properly  (23)  be  pleaded  (y).  But  now,  by  stat. 
4  Ann.  c.  16,  s.  12,  where  debt  is  brought  on  any  single  bill,  if  the 
defendant  has  paid  the  money  due  thereon,  such  payment  may  be 
pleaded  in  bar. 

To  debt  on  bond  with  a  condition  for  the  payment  of  money  on 
a  day  certain,  the  defendant  (having  craved  oyer  of  the  condition,) 
might,  even  at  common  law,  have  pleaded  payment  at  the  day  {z)  ; 

(t)  Wkelpdale*9  case,  2nd  Res.  5  Rep.  U)  Fisher  v.  Mowbray^  8  East,  330. 

119,  a,  and  new  rules,  antet  p.  535.  (y)  Doct.  Plac.  107. 

(«;  Corpe  V.  Overton,  10  Bingh.  252,  dis«  (;;}  Ibid, 
tingnishing  Holmee  v.  Blogg^  8  Taant.  35. 


was  again  agitated  in  Bay  lis  v.  Dinely^  3  M.  &  S.  477,  where  it  was 
decided  on  special  demurrer,  that  in  debt  on  bond  to  which  the  defendant 
pleaded  infancy,  the  plaintiff  could  not  reply  that  the  defendant  had 
ratified  the  bond  after  he  came  of  age;  the  court  observing,  that  the  ratifi-' 
cation  must  be  by  an  instrument  of  as  high  a  nature  as  that  which  created 
the  original  obligation.    See  ante^  p.  124,  n.,  5,  stat.  9  Greo.  IV.  c.  14,  s.  5. 

(23)  In  NichoVs  case,  5  Rep.  43,  a,  to  debt  on  a  single  bill,  the  de- 
fendant pleaded  payment  without  acquittance,  on  which  issue  was  joined 
and  found  for  the  plaintiff.  It  was  holden,  that,  although  payment 
without  acquittance  was  no  plea,  and  that  issue  was  joined  on  a  tning  not 
material ;  yet  forasmuch  as  there  was  an  issue  joined  on  an  affirmative 
and  negative,  which  issue  was  found  for  the  plaintiff,  it  was  expressly 
helped  by  the  statutes  of  jeofails,  32  H.  VIII.  c.  30,  and  18  Eliz.  c.  14.    . 

VOL.  1.  0  0 
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because  such  plea  was  in  eflfect  a  plea  of  perfonnaoce  of  the  con- 
dition merely. 

Solvit  ad  Diem, — A  plea  of  payment,  from  the  language  of  the 
plea  when  the  pleadings  were  drawn  in  Latin,  has  obtained  the 
name  of  a  plea  of  solvit  ad  diem.  This  plea  is  the  proper  form  of  a 
plea,  as  weU  where  the  money  has  been  paid  bgore  the  day,  as 
where  it  has  been  paid  at  the  oay.  Indeed,  in  the  case  of  a  bond 
conditioned  for  pajrment  at  a  day  certain,  if  the  money  has  been 
paid  before  the  day,  solvit  ad  diem  is  the  only  proper  plea  (a)  ;  for 
if  the  defendant,  agreeably  to  the  fact,  shoula  plead  payment  before 
the  day,  and  issue  should  be  joined  thereon,  and  a  verdict  found 
for  the  plaintiff,  and  judgment  accordingly,  such  judgment  may  be 
reversed  on  error ;  because  there  would  still  remain  a  possibility 
that  the  money  was  paid  at  the  day,  in  which  case  the  plaintiff 
would  not  have  had  any  cause  of  action.  Hence,  in  the  case  of  pay- 
ment before  the  day,  the  defendant  must  plead  a  payment  at  the 
day ;  and  then  if  issue  is  joined  thereon,  proof  of  pajrment  before 
the  day  will  be  sufficient  to  support  the  defendant's  plea  (&)  (24). 
Where  a  bond  is  conditioned  for  the  payment  of  money  on  or  before 
such  a  day  (c),  the  defendant  may  plead  payment  before  the  day, 
if  the  fact  be  so ;  and  the  plaintiff  ouffht  not  to  demur  to  such  plea, 
as  tendering  an  immaterial  issue  (25).  But  if  to  a  bond  so  con- 
ditioned ({f),  the  defendant  pleads  payment  on  the  day,  and  issue  is 
joined  thereon^  and  verdict  for  the  plaintiff  a  i-epl^er  must  be 
awarded,  as  being  an  immaterial  issue ;  for  such  verdict  does  not 
find  any  breach  of  the  condition,  because  the  money  might  have 
been  paid  before  the  day,  which  would  have  been  a  performance  of 
the  condition. 

Solvit  post  Diem. — The  bond  being  forfeited  by  the  non-payment 

(a)  Hdime9  t,  Broiet,  Cro.  Jac.  434  ;      Doetr.  pi.  181. 
Merrilv.  Jouelyut  \0  Mid,  147;  Jemeffon  (c)  ff etcher  y.  Hennimffiimt  2  But. 


4,  Harrieon,  Str.  317.  944,  and  1  Bl.  R.  210. 

{b)  Bondy,  Richardetm^  Cro.  Elii.  142 ;  (d)  Trytm  r.  Cmievt  Str.  994 ;  7  Mod. 

Dyer,  222,  b,  8,  C.  in  marg.    See  also      231,  Leach'a  edit. 


(24)  **  In  the  case  of  a  bond  conditioned  for  payment  at  a  certain  day, 
there  cannot  properly  be  any  legal  performance  of  the  condition,  but  by 
payment  at  the  day.  Payment  before  the  day  may  indeed  be  given  in 
evidence,  an  solvit  ad  diem^  but  that  proceeds  upon  this  notion^  that  the 
money  is  considered  as  a  deposit  in  the  hands  of  the  obligee  until  the  day 
arrives,  and  then  it  is  actual  payment." — Per  Lord  Hardwicke^  C.  J.,  in 
Try  on  v.  Carter  ^  7  Mod.  231,  Leach's  edit. 

(25)  "  If  no  payment  has  in  fact  been  made,  the  proper  replication 
in  this  case  is,  that  the  money  was  not  paid  at  the  day  mentioned  in  the 
plea,  nor  at  any  time  before  or  after  the  making  of  the  obligation,'*  Per 
Denison,  J.,  1  Bl.  R.  210,  and  2  Burr.  945* 
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of  the  money  on  the  day  mentioned  in  the  condition,  a  payment 
after  the  day  could  not  be  pleaded  at  the  common  law ;  but  by  stat. 
4  Ann.  c.  16,  s.  12,  '*  where  debt  is  brought  upon  any  bond,  with 
a  condition  or  defeasance  to  make  void  the  same  upon  payment  of  a 
lesser  sum  at  a  day  or  place  certain,  if  the  obligor,  his  heirs, 
executors,  or  administrators,  have,  hefwe  the  action  brought^  paid 
to  the  obligee,  his  executors,  or  adimnistrators,  the  principal  and 
interest  due  by  the  condition  or  defeasance,  though  such  payment 
was  not  made  strictly  according  to  the  condition  or  defeasance, 
yet  it  may  be  pleaded  in  bar  of  such  action/' — ^The  form  of  plea 
under  this  statute  (usually  termed  a  plea  of  solvit  post  dieni)  is, 
that  the  defendant^  ofter  the  day  mentioned  in  the  condition,  and 
before  the  commencetnent  of  the  plaintiff's  action^  paid  the  money 
mentioned  in  the  condition^  toith  interest,  according  to  the  form  of 
the  statute,  A'c.  N*  This  statute  is  confined  to  absolute  pay- 
ments («).  Hence  a  tender  and  refusal  of  principal  and  intercut 
after  the  day,  and  before  action  brought,  cannot  be  pleaded. 

By  R.  G.  H.  T.  4  Will.  IV.,  pleas  founded  on  one  and  the  same 
principal  matter,  but  varied  in  statement,  description,  or  circum- 
stances only,  are  not  to  be  allowed.  Ex.  gr.  Pleas  of  solvit  ad  diem, 
and  of  solvit  post  diem,  are  both  pleas  of  payment,  varied  in  the 
circumstance  of  time  only,  and  are  not  to  be  allowed.  But  pleas  of 
payment,  and  of  accord  and  satisfaction,  or  of  release,  are  distinct, 
and  are  to  be  allowed.  See  also  R.  G.  T.  T.  1  Vict,  {ante,  p.  533) 
as  to  Plea  of  Payment,  and  Particulars  of  Demand. 

Emdence, — Formerly,  if  a  bond  had  lain  dormant  for  20  years, 
or  more,  without  payment  of  interest  or  circumstance  to  account 
for  the  acquiescence,  this  was  evidence  sufficient,  whence  a  jury 
might  have  presumed  paym^t ;  now,  by  stat.  3  &  4  Will.  IV.  c.  42, 
[14th  August,  1833]  sect.  3,  aJl  actions  of  debt,  upon  any  bond  or 
other  specialty,  shall  be  conmienced  and  sued  within  ten  years  after 
the  end  of  tms  present  session,  or  within  twenty  years  after  the 
cause  of  such  action  or  suit.'' 


7.  Release. 

To  debt  upon  bond,  the  defendant  may  plead  a  release,  by  the 
plaintiff,  after  the  bond  given  (26).     If  tnere  are  two  or  more 

(e)  UnderhiU  t.  Matthew,  BuU.  N.  P.  171. 


(26)  It  seems  that  if  the  release  has  been  obtained  fraudulently,  the 
special  circumstances  under  which  it  was  given,  and  that  it  was  obtained 
by  fraud,  may  be  replied.  See  a  replication  of  this  kind  in  Craib  v. 
D'Aeth,  7  T.  R.  670,  n.  (b).     It  is  worthy  of  remark,  that  in  Legh  v. 

oo2 
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obligees  (/),  a  release  by  one  will  be  a  bar  to  all.  In  debt  on  bond, 
by  several  plaintiffs,  as  trustees  (g)j  &c.,  the  defendant  pleaded  a 
release  from  one  of  the  plaintiffs.  On  demurrer,  the  plea  was  holden 
good ;  for  the  obligees  only  had  the  legal  interest,  and  conseqaently 
the  right  to  release ;  and  a  release  from  the  one  was  a  release  from 
the  ouiers.  If  there  are  two  or  more  obligors,  a  release  to  one 
may  be  pleaded  in  bar  by  the  other,  whether  the  bond  be  joint  (A), 
or  joint  and  several  (t),  for  there  is  but  one  duty  extending  to  aJl 
the  obligors,  and  therefore  a  discharge  of  one  is  a  discharge  of  all. 
So  a  release  to  one  obligor  is  a  release  in  equity  (h)  to  both,  as  well 
as  in  law.  It  is  immaterial  whether  the  release  be  by  deed,  or  by 
operation  of  law  (/)  (27) ;  for  where  the  obligee  in  a  joint  and 
several  bond,  made  one  of  two  obligors  his  executor,  who  admi- 
nistered and  died,  it  was  holden  (m),  that  the  surviving  obligor  was 
discharged ;  for  a  personal  action  once  suspended  by  the  vmuntary 
act  of  the  party  entitled  to  it,  is  for  ever  gone  and  discharged  (28). 
So  where  ihe  obligee  in  a  joint  and  several  bond  made  one  of  two 
obligors  his  executor,  toith  others  (n),  and  the  obligor  executor 
admmistered ;  it  was  holden,  that  the  action  was  disoiarged  as  to 
all  the  obUgors.  But  if  A.  and  B.  are  jointly  and  severally  bound  in 
an  obligation  to  C,  and  A.  makes  C.  and  D.  his  executors ;  C. 
refuses,  and  D.  administers,  and  afterwards  C.  makes  D.  his  exe- 
cutor;  D.,  as  executor  of  C,  may  maintain  an  action  on  the  bond 

(/)  2  Rol.  Abr.  410  ;  1.  47.  4  A.  &  E.  682»  3. 

Of)  Bayleyy,  Loyd,  M.T.  12  Geo.  II.  (m)  Dorchetter  ▼.  Webb,  3d  Resolu- 

C.  B.;  7  Mod.  250,  Leach's  edit.  tion,  Sir  W.  Jones,  345. 

{h)  2  Rol.  Abr.  412,  (G.)  pi.  4.  (n)  Cheetham  ▼.  Ward,  1  Bos.  &  Pal. 

(t)  lb.  pi.  5  ;  1  Inst.  232,  a.  630,  recognized  and  applied  to  a  promia- 

Sk)  Bower  t.  Swadlin,  1  Atk.  294.  sory  note,  iodorsed  by  executor  of  payee, 

0  Cheetham  ▼.  Ward,  1  Bos.  &  Pal.  Preahley  t.  Fox,  9  B.  &  C.  130. 
630,  recognised  in  Nicholeon  ▼.  Revill, 


Legh,  1  Bos.  &  Pul.  447,  where  the  obligor,  after  notice  of  the  bond 
having  been  assigned,  took  a  release  from  the  obligee,  and  pleaded  it  to 
an  action  brought  by  the  assignee  in  the  name  of  the  obligee,  the  court 
(exercising,  as  it  should  seem,  an  equitable  jurisdiction)  set  aside  the  plea 
on  a  summary  application. 

(27)  But  a  release  by  will  is  not  sufficient.  Parsons  v.  Coward^ 
C.  T.  H.  357. 

(28)  Notwithstanding  the  legal  extinguishment,  in  equity  the  bond  will 
be  considered  as  assets,  available  either  to  the  residuary  legatee,  or  heir 
at  law,  as  the  case  may  be.  Fox  v.  FoXy  1  West,  C.  T.  H.  p.  162,  and 
cases  there  cited.  ''  The  debt  is  considered  to  have  been  paid  by  the 
executor  to  himself,  and  becomes  assets  in  his  hands.  Upon  this  supposi- 
tion the  rule  in  equity  depends,  which  makes  the  executor  accountable 
for  the  amount  of  his  debt  as  assets."  Per  Lord  Tenterden,  C.  J.,  in 
Freakley  v.  Fox,  9  B.  &  C.  134.  See  further  as  to  the  effect  of  making 
an  obligor  executor,  Wankford  v.  Wankford,  1  Salk.  305,  6. 
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against  B.  (o)  ;  for  when  the  obligor  makes  the  obligee  and  another 
executors,  and  the  obligee  refuses,  the  debt  is  not  released  or  dis* 
charged,  and  the  obligee  or  his  executor  may  sue  for  the  debt  (29). 
If  feme  obligee  take  the  obligor  to  husband,  this  is  a  release  in 
law  (p).  So  if  there  be  two  feme  obligees,  and  the  one  takes  the 
debtor  to  husband  (q).  The  like  law  is,  if  two  be  bound  in  an 
obligation  to  a  feme  sole,  and  she  takes  one  of  them  to  husband, 
and  the  husband  dies,  the  wife  shall  not  have  an  action  against  the 
other  obligor  (r).     But  where  a  man,  on  the  day  of  his  marria^, 

fave  a  bond  to  the  woman,  to  whom  he  was  to  be  married,  by  which 
e  stipulated,  that  his  representatives  should,  within  twelve  months 
after  his  death,  pay  to  his  widow,  or  her  representatives  («),  a  sum 
of  money ;  and  the  marriage  took  place,  and  afterwards  the  husband 
died ;  whereupon  the  widow  brought  an  action  against  the  repre- 
sentatives of  the  husband,  on  the  bond ;  it  was  holden,  that  the 
marriage  did  not  operate  as  a  release  of  the  debt,  the  bond  not 
being  payable  during  the  lifetime  of  the  obligor,  nor  until  twelve 
months  after  his  death.  To  a  plea,  that  plaintm  by  a  deed  of  release 
had  released  one  of  two  joint  obligors,  the  plaintiff  replied,  that  the 
release  was  given  at  the  request  of  the  defendant,  (the  other  obligor,) 
and  on  the  express  condition,  that  the  release  should  not  operate  in 
his  discharge ;  this  was  holden  (t)  bad,  on  the  ground  that  it  sought 
by  the  introduction  of  parol  evidence  to  put  on  an  instrument  under 
seal  a  construction  differing  from  the  import  of  that  instrument.  A 
covenant  not  to  sue  will  not  operate  as  a  release  (u),  in  its  own 
nature,  but  only  by  construction,  to  avoid  circuity  of  action.  Hence, 
if  the  obliffee  of  a  bond  covenant  not  to  sue  one  of  two  joint  and 
several  obligors,  and  if  he  do  so,  that  the  deed  of  covenant  may  be 
pleaded  in  bar,  he  may  still  sue  the  other  obligor  (30). 

(o)   Dorehetter  t.  Webb,  W.  Jones,  (s)  Milbowmr.  Ewart,  b  T.JL  ^l. 

345.  (0  Cbcks  T.  NiuJk,  9  Bingh.  341.     See 

(p)  1  lost.  264,  b.  also  Brooks  t.  Stuart,  9  A.  &  £.  854. 

(q)  lb.  («)  Dean  y.  Newhall,  8  T.  R.  168. 

(r)  21  H.  VII.  30. 


(29)  But  otherwise,  if  the  obligee  administers.  Per  Cur.  S.  C.  If  a 
debtor  make  his  creditor  and  another  person  executors,  and  the  creditor 
neither  proves  the  will  nor  acts  as  executor,  he  may  maintain  an  action 
against  the  other  for  his  demand  on  the  testator.  Rawlinson  v.  Shaw, 
3  T.  R.  557. 

(30)  See  Fitzgerrard  v.  Tranty  1 1  Mod.  254,  and  Lacy  v.  Kynastan^ 
Holt's  Rep.  178 ;  1  Lord  Raym.  690,  and  12  Mod.  551,  where  the  dis- 
tinction between  the  covenant  not  to  sue  a  sole  obligor,  and  one  of  several 
obligors,  is  taken ;  in  the  latter  report  it  is  said,  **  A.  is  bound  to  B.,  and 
B.  covenants  never  to  put  the  bond  in  suit  against  A. ;  if  afterwards  B. 
will  sue  A.  on  the  boncf,  he  may  plead  the  covenant  by  way  of  release. 
But  if  A.  and  B.  be  jointly  and  severally  bound  to  C.  in  a  sum  certain, 
and  C.  covenant  with  A.  not  to  sue  him,  that  shall  not  be  a  release,  but 
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Even  in  thoee  cases  where  a  covenant  not  to  sue  shall  be  con* 
strued  to  enure  as  a  release  to  avoid  circuity  of  action,  the  covenant 
not  to  sue  must  be  a  perpetual  covenant,  that  is,  a  covenant  not  to 
sue  at  all;  for  a  mere  covenant  not  to  sue  within  a  particular 
time  (to)  will  not  have  this  effect.  In  such  case  the  party  cannot 
plead  the  covenant  in  bar,  but  is  put  to  his  action  of  covenant.  But 
if  the  obligee  covenant  not  to  sue  the  obligor  before  such  a  day  (x), 
and  if  he  do,  that  the  chligor  shaU  plead  this  as  an  acquittance^ 
and  that  the  obligation  shall  be  void,  this  is  a  suspension  of  the 
obligation,  and  so  by  consequence  a  release.  A  bond  was  condi- 
tioned (y),  that  the  obligor  should  indenmi^r  the  obligee  from  all 
sums  the  latter  should  pay  on  account  of  the  obUgor ;  before  the 
execution  of  the  bond,  the  following  memorandum  was  indorsed  on 
it,  viz.  *^  that  the  obligee  hath  given  an  undertaking  not  to  sue  upon 
the  bond  until  after  tne  obligor's  death ;"  it  was  holden,  that  the 
memorandum  was  to  be  taken  as  part  of  the  condition,  and  con- 
sequently that  the  bond  was  payable  only  by  the  representative  of 
the  obligor  after  his  death. 


8.  Set-off. 

At  the  common  law,  if  the  plaintiff  was  indebted  to  the  defendant 
in  as  much  or  even  more  than  the  defendant  owed  to  him,  yet  the 
defendant  had  not  any  method  of  setting  off  such  debt  in  the  action 
brought  by  the  plaintiff  for  the  recovery  of  his  debt.  To  obviate 
this  mconvenience,  and  to  prevent  circuity  of  action,  or  a  bill  in 
equity,  it  was  enacted,  by  stat.  2  Oeo.  II.  c.  22,  s.  13,  (made  per- 
petual by  the  8  Geo.  II.  c.  24,  s.  4,)  that  ^'  where  there  are  mutual 
debts  between  the  plaintiff  and  defendant ;  or  if  either  party  sue  or 
be  sued  as  executor  or  administrator  where  there  are  mutual  debts 
between  the  testator  or  intestate,  and  either  party;  one  debt 
may  be  set  against  the  other,  and  such  matter  may  be  given  in  evi- 

(w)  Detup  ▼.  J^erye§,  Cro.  EUs.  352  ;  (x)  1  Rol.  Abr.  939,  L.  pi.  2. 

1  Rol.  Abr.  939,  8,  C. ;  Ayiif  ▼.  Scrim-  (y)  Burgh  v.  Pre»i<m,  8  T.  R.  483.  See 

shire,   1  Show.  46 ;   Salk.  573,   8.  C.  /  Norton  t.  Wood,  1  Roas.  &  My.  178. 
Thifkbleby  t.  Borrofi,  3  M.  &  W.  210. 


a  covenant  only ;  because  he  covenants  only  not  to  sue  A.,  but  does  not 
covenant  not  to  sue  B. ;  for  the  covenant  is  not  a  release  in  its  nature, 
but  only  by  construction  to  avoid  circuity  of  action ;  for  where  he  covenants 
not  to  sue  one  he  still  has  a  remedy ;  and  then  it  shall  be  construed  as  a 
covenant,  and  no  more."  A  covenant  not  to  sue  one  of  two  joint  debtors 
will  not  operate  as  a  release  to  the  other.  Huttan  v.  Eyre,  6  Taunt.  289. 
In  an  action  for  a  partnership  debt,  a  covenant  not  to  sue,  entered  into 
by  one  only  of  the  plaintiffs,  cannot  be  set  up  as  a  release*  Walmshy 
v.  Cooper,  3  P.  &  D.  149;  11  A.  &  £.  216. 
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dence  upon  the  general  lasae,  or  pleaded  in  bar,  as  the  nature  of 
the  case  shaO  require ;  so  as  at  tne  time  of  pleading  the  general 
issue,  where  any  such  debt  of  the  plaintiff,  his  testator,  or  intestate, 
is  intended  to  be  insisted  on  in  evidence,  notice  shaU  be  given  of 
the  particular  sum  or  debt  so  intended  to  be  insisted  on,  and  upon 
what  account  it  became  due,  or  othervnse  such  matter  shaU  not  be 
allowed  in  evidence  on  such  general  issue.  [But  as  to  notice,  see 
operation  of  new  rules,  antCy  p.  148.] 

Upon  the  construction  of  this  statute  several  questions  arose : 
First,  Whether  a  debt  on  simple  contract  could  be  set  off  in  com- 
mon cases  against  a  specialty  deot  (31)  ?  2ndly,  If  in  common  cases, 
whether  they  could  be  so  set  off,  where  an  executor  or  administrator 
is  plaintiff  (32) !  and,  Sdly,  Whether,  in  the  case  of  a  bond,  the 
penalty  was  to  be  considered  as  the  debt  (33)  i    To  remove  these 

(31)  This  question  first  arose  in  Siephem  v.  Lofting ^  M.  6  Geo.  II.  C. 

B.  8  Vin.  462,  pL  31 ,  and  cited  by  WilUsj  C.  J.,  in  Hutchinson  v.  Sturges^ 
WiUes,  262,  wnen  the  court  were  of  opinion  that  a  simple  contract  debt 
could  not  be  pleaded  by  way  of  a  set-off  to  a  bond.  But  on  error  in  B. 
R.,  YorkCj  C.  J.,  expressed  a  strong  opinion  to  the  contrary ;  Probyn^  J., 
concurred  with  the  C.  J.;  Price,  J.,  doubted ;  and  Lee,  J«,  did  not  give  any 
opinion ;  the  decision,  however,  of  another  point  (see  infra,  n.  (33)  )  ren- 
dered the  determination  of  this  question  unnecessary  at  that  time.  The 
same  question  was  ag^in  agitated  in  Brownjr,  Holyoak*,  £.  7  Geo.  II, 

C.  B.  The  case  was  this :  In  debt  for  rent  f  upon  a  lease  by  indenture, 
the  defendant  pleaded  that  a  greater  sum  was  due  from  the  plaintiff  to 
the  defendant,  upon  a  promissory  note;  after  argument,  judgment  was 
given  for  the  plaintiff,  on  the  ground  that  his  demand  was  equel  to  a  spe- 
cialty, and  that  a  simple  contract  debt  could  not  be  set  off  against  a  spe- 
cialty debt.  On  error  in  B.  R.,  the  judgment  of  the  Court  of  Common 
Pleas  was  reversed  by  Lord  Hardwicke,  C.  J.,  and  the  court,  the  day  after 
the  Stat.  8  Geo.  II.  c.  24,  was  passed. 

(32)  In  Kemys  v.  Betson,  8  Vin.  561,  pi.  30,  and  cited  by  Willes,  C. 
J.,  in  Hutchinson  v.  Sturges,  Willes,  262,  it  was  holden,  in  the  case  of  an 
executor,  that  simple  contract  debts  could  not  be  set  off  against  debts  on 
specialties;  for  the  debts  must  be  of  an  equal  nature;  otherwise  such  a 
construction  might  occasion  a  devastavit.  And  in  Joy  v.  Roberts,  in  the 
Exchequer,  (cited  by  Willes,  C.  J.,  in  Hutchinson  v.  Sturges,  Willes, 
262,)  there  was  the  same  resolution. 

(33)  In  debt  on  a  bond  for  76/.  lOi.  conditioned  for  the  payment  of 
38/.  the  defendant  pleaded  a  debt  by  simple  contract  of  70/.  t  On  de- 
murrer, the  question  was,  whether  the  penalty  were  the  \enl  debt,  so  that 
the  money  due  could  not  be  pleaded  against  what  was  really  due  upon  the 
bond.  Judgment  for  the  plaintiff  in  C.  B.  On  error  m  B.  R.  Yorke,  C. 
J.,  said,  that  the  penalty  of  the  bond  was  the  legal  debt :  that  one  part  of 
the  Stat.  2  Geo.  11.  c.  22,  s.  13,  was  to  be  compared  with  the  other ;  and, 

*  Barnes,  290. 

t  By  an  administrator,  8  Vin.  562. 

X  Stepkems  t.  Lqftmg,  B.  R.  M.  7  Geo.  11.  2  Barnard.  338. 
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di£6iculties,  it  was  enacted  and  declaredhj stat.  8  Oeo.  II.  c.  24,  s.  5, 
that,  by  virtue  of  ^'  the  preceding  clause,  mutual  debts  might  be  set 
against  each  other,  either  by  bemg  pleaded  in  bar,  or  given  in  evi- 
dence on  the  general  issue  (2),  in  the  manner  therein  mentioned, 
notwithstanding  such  debts  were  deemed  in  law  to  be  of  a  different 
nature ;  unless  in  cases  where  either  of  the  said  debts  should  accrue 
by  reason  of  a  penalty  contained  in  any  bond  or  specialty ;  and  in 
all  cases,  where  either  the  debt  for  which  the  action  is  brought,  or 
the  debt  intended  to  be  set  against  the  same,  hath  accrued  by  reason 
of  any  such  penalty,  the  debt  intended  to  be  set  off  shall  be  pleaded 
in  hit ;  in  which  plea  shall  be  shown  how  much  is  due  on  either 
side  (34) ;  and  in  case  the  plaintiff  shall  recover  in  any  such  action, 
judgment  shall  be  entered  for  no  more  than  shall  appear  to  be  due 
to  the  plaintifl^  after  one  debt  being  set  off  against  the  other  as 
aforesaid."  In  debt  upon  a  bail-bon^  brought  by  the  officer  of  the 
Palace  Court  (a),  to  wnom  the  defendant  had  given  the  bond  con- 
ditioned for  the  appearance  of  A .  B.  to  answer  C.  D.  in  a  plea  of 
tre^ass  on  the  case ;  the  defendant  pleaded,  by  way  of  set-off^  a 
greater  sum  due  to  him  from  the  plaintiff,  by  simple  contract.  On 
demurrer,  the  court  gave  judgment  for  the  plaintiff;  WilleSy  C.  J., 
(who  delivered  the  opinion  of  the  court,)  observing,  that  as  this  was 
not  a  bond  conditioned  for  the  payment  of  money,  the  case  was  not 
within  the  stat.  8  Geo.  II. ;  and  it  was  not  witlun  the  stat.  2  Geo. 
II.  because  the  plaintiff  did  not  sue  in  his  own  rieht,  but  in  the 
nature  of  a  trustee  for  Ot  D.,  that  it  might  as  weu  be  said,  that 
when  a  person  sued  as  executor,  the  defendant  mi^ht  set  off  a  debt 
from  the  plaintiff  to  the  defendant,  in  his  own  nght,  as  that  the 
defendant  could  set  off  in  the  present  case.  He  added,  however, 
that  if  this  had  been  a  bond  to  the  sheriff,  assigned  over  to  the 
party  according  to  the  statute,  the  court  would  have  thought  other- 
wise ;  and  that  the  penalty  must  have  been  considered  as  the  debt, 
this  not  being  a  case  within  the  stat.  8  Geo.  II.     To  debt  on  bond 

(z)  Uoder  the  operation  of  the  new      daUy.     S^  on/e,  p.  148. 
rules  a  set-off  must  now  be  pleaded  spe-  (a)  HutchintonY,  Sturges,  Wilies,26I. 


therefore,  if  the  defendant  (as  he  might  have  done)  had  pleaded  the  gene- 
ral issue,  and  given  in  evidence  part  of  the  plaintiff's  demand,  and  craved 
to  have  an  allowance  of  so  much,  this  would  not  have  aided  him,  for  the 
jury  must  find  the  whole,  or  else  that  it  was  not  the  parties'  deed,  and  they 
could  not  sever  the  debt ;  so,  in  like  manner,  a  lesser  sum  than  was  de- 
manded by  the  plaintiff,  that  is,  than  the  penalty,  could  not  be  pleaded. 
Judgment  of  C.  B.  affirmed. 

(34)  Hence  the  defendant,  in  his  plea,  must  aver  what  is  really  due; 

and  this  averment  has  been  holden  to  be  traversable  *,  although  laid  under 

a  videlicet  f. 

«  SsfmmoM  y.  Knox,  3  T.  R.  65. 
t  Qrimwood  y.  Barrit,  6  T.  R.  460. 
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conditioned  for  the  payment  of  an  annuity  to  plaintiff  (&),  defendant 
pleaded,  that  a  certain  aum  only  was  due  to  the  plaintiff  on  account 
of  the  annuity,  and  that  the  plaintiff  was  indebted  to  the  defendant 
in  a  larger  sum  of  money,  for^money  lent,  &c.,  which  he  claimed  to 
set  off;  on  demurrer,  it  was  adjudged,  that  this  was  a  case  within 
the  Stat.  8  Geo.  11.  c.  24,  s.  5,  and  that  the  defendant  was  entitled 
to  set  off  his  debt.  To  a  declaration  in  debt  by  assignees  of  bank- 
rupt for  money  received  by  defendant  to  use  of  plaintiff's  assignees, 
plea,  that  bankrupt  heforrt  his  bankruptcy  was  mdebted  to  defend- 
ant in  a  greater  sum  upon  an  JEtccount  stated  between  them,  and 
that  defendant  was  willing  to  allow  plainti&  to  set  off  against  such 
debt  the  debt  claimed  in  the  declaration,  was  holden  (c)  ill  on  de- 
murrer. 

The  following  rules  must  be  attended  to  in  pleading  a  set-off: — 
Uncertain  damages,  or  an  unliquidated  demand,  cannot  be  made  the 
subject  of  a  set-off  ((f)  (35).  j3ut  if  two  persons  agree  to  perform 
certain  work  in  a  limited  time(e),  or  to  pay  a  stipulated  sum 
weekly,  for  such  time  afterwards  as  it  should  remain  unfinished,  and 
a  bond  is  prepared  in  the  name  of  both,  but  is  executed  by  one  only, 
with  condition  for  the  due  performance  of  the  work,  or  the  payment 
of  the  stipulated  sum  weekly,  such  weekly  payments  are  m  the 
nature  of  liquidated  damages,  and  not  by  way  of  penalty,  and  may 
be  set  off  by  the  obligee  in  an  action  brought  aeainst  him  by  the 
obligor  who  executed.  2ndly,  A  debt  barred  oy  the  statute  of 
limitations  cannot  be  set  off  (f) ;  for  the  remedy,  by  way  of  set-off, 
was  intended  to  supersede  the  necessity  of  a  cross  action ;  and  a 
debt  barred  by  the  statute  of  limitations  cannot  be  recovered  by 
action.  If  such  debt  be  pleaded,  the  plaintiff  ought  to  reply  the 
statute  (g).  Sdly,  The  debts  sued  for,  and  intended  to  be  set  o£^ 
must  be  mutual^  and  due  in  the  same  right  (36).  A  debt  due  to  a 
person  in  right  of  his  wife  (A),  cannot  be  set  off  in  an  action  against 
turn  on  his  own  bond.  Under  the  statutes  of  set-off,  the  court  can 
only  take  notice  of  an  interest  at  law  (t).  As  to  particulars  of  set- 
o£^  see  ante^  p.  149. 

A  plea  of  set-off  to  several  counts  is  not  divisible  ;  and  the  plain- 
er) CoUmt  T.  Collin$,  2  Burr.  820.  Sturgti,  Willes,  262. 
\e)  Groom  t.  Meaky,  2  fiingh.  N.  C.  (sO  Remington  y.  Stevenit  Str.  1271. 

138.  (A)  BuU.  N.  P.  179,  citef  Paynier  ▼. 

{d)  HowM  T.  Strickland,  1  Cowp.  56 ;  Walker,  C.  B.  E.  4  Geo.  III. 

WeigdUy.  YTa/ert,  6 T. R.  488.  (t)  VttLUtledaUtJ.tTnekery.  Tucker^ 

{e)  Fletcher  ▼.  Dyehe,  2  T.  R.  32.  4  B.  &  Ad.  751. 
(/)  Per  Willee,  C.  J.,  in  Hutehmeon  t. 

(35)  ''  Debts  to  be  set  off  must  be  such  as  an  indelntatui  assumpsit 
will  lie  for.''    Per  Ashhurstf  J.,  in  Howlet  v.  Strickland^  Cowp.  56. 

(36)  See  cases  affording  an  illustration  of  this  rule,  under  ''  Plea  of 
Set-off/'  tit.  *' Assumpsit,"  ants,  p.  147. 


570  DEBT. 

tiff  is  entitled  to  a  verdict  generally,  unless  the  defi^daat  proves  a 
set-off  equalling  the  whole  of  the  plaintiff's  aggregate  demand  (A). 


IV.  Debt  on  Bailrhond,  p.  570 ;  Stat.  23  Ben.  VL  c.  10,  p.  570 ; 
Assignment  of  Bail-bond  under  Stat.  4  Ann.  c.  16,  p.  575 ; 
Declaration  by  Assignee,  p.  676 ;  Of  the  Pleadings^  p.  578  ; 
Comperuit  ad  Diem^  p.  578 ;  Nvl  Tiel  Record^  p.  579. 

At  common  law,  the  sheriff  was  not  oblised  to  take  bsul  from  a 
defendant  arrested  upon  mesne  process,  umess  he  sued  out  a  writ 
of  mainprize ;  but  by  stat.  23  Hen.  VI.  c.  10,  it  was  enacted,  **that 
sherifb,  undernaherim,  bailiffii  of  franchises,  and  other  bailiflb  (37), 
should  let  out  of  prison  all  persons  bv  them  arrested  or  being  in 
their  custody,  by  force  of  an^  writ,  bill,  or  warrant,  in  any  action 
personal  (88),  or  by  cause  of  mdictment  of  trespass  (39),  upon  rea- 

(*)  Moore  t.  Builin,  7  A.  &  E.  595 ;      TVc*,  5  M.  &  W.  109,  «»/#,  p.  533. 
2  Ner.  &  P.  436,  reoogniMd  in  7\iek  t. 

(37)  **  This  statute  does  not  authorize  sheriffs'  bailifis  to  take  obliga- 
tions for  the  appearance  of  persons  arrested :  from  the  express  mention  of 
bailifis  of  francnises,  it  appears  that  those  officers  only  are  meant,  who 
have  the  return  of  process.  When,  therefore,  the  process  is  directed  to 
the  sheriff,  the  indemnity  must  be  to  him.*'  Per  Buller,  J.,  in  Rogers  v. 
Reeves,  1  T.  R.  422.  The  marshal  of  the  King's  Bench  is  an  officer 
within  this  statute,  Bracehridge  v.  Vaughan,  Cro.  Eliz.  66 ;  but  the  ser- 
jeant-at-arms of  the  House  of  Commons  is  not,  Norfolk  v.  Elliot,  I 
Lev.  209. 

(38)  Upon  an  attachment  of  privilege,  attachment  upon  a  prohibition, 
attachment  in  process  upon  a  penal  statute,  the  sheriff  may  be  compelled 
to  take  bail  by  force  of  this  statute;  but  not  upon  an  attachment  for  a 
contempt,  issuing  out  of  B.  R.*  or  C.  B.f  or  the  Court  of  Chancery,  for 
disobeymg  a  subpoenal.  But  although  the  sheriff  is  not  compellable  to 
take  bail  upon  an  attachment  out  of  Chancery,  yet  he  is  not  prohibited  by 
statute  23  Hen.  VI.  from  doing  so ;  and  a  bail-bond  so  taken  is  good  at 
common  law,  and  may  be  enforced  by  the  sheriff.  Morris  v.  Hayward, 
6  Taunt.  569.  But  assignee  thereof  cannot  maintain  action,  it  not  being 
within  the  stat.  of  4  &  5  Ann.  c.  16.  Metier  v.  Palfreyman,  4  B.  &  Ad, 
146.  In  Studd  v.  Acton,  it  was  holden,  that  the  words  **  by  force  of  any 
writ,  bill,  or  warrant,  in  any  action  personal,"  were  confined  to  actions  at 
law. 

(39)  The  sheriff  is  not  authorized  §  to  take  a  bond  for  the  appearance 

*  Awm.  1  Str.  479.    Resolved  by  ill  the  jadget. 
t  Field  T.  fVorkhouee,  Comyn's  Rep.  264. 
X  studd  y.  AetoH,  1  H.  Bl.  468. 
§  Bengough  ▼.  RouiteVt  4  T.  R.  505. 
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sonable  surety  (40)  of  sufficient  persons,  having  sufficient  within 
the  counties  where  such  persons  are  let  to  bail,  to  keep  their  days 
in  such  pkce  as  the  said  writs,  bills,  or  warrants,  shall  require ; 
persons  m  ward  by  condemnation^  execution,  capias  utlagatum  or 
excammunicatum^  surety  of  the  peace,  or  by  special  commandment 
of  any  justice  excepted.  And  no  sheriff,  &c.  shall  take,  or  cause 
to  be  taken  or  made,  any  obligation  for  any  cause  aforesaid,  or  by 
colour  of  their  office,  but  only  to  themselves,  of  any  person,  nor  by 
any  person,  which  shall  be  in  their  ward  by  course  of  law,  but  upon 
the  name  of  their  office,  and  upon  condition  that  the  prisoners  shall 
appear  at  the  day  and  place  contained  in  the  writ,  &c. ;  and  if  any 
sherifib,  &c.  take  any  obligation  in  other  form,  by  colour  of  their 
office,  it  shall  be  void.  The  constant  usage  since  the  passing  this 
act  has  been  for  sheriff,  and  other  officers,  to  take  a  security  by 
bond  (k).  Regularly,  this  bond  ought  to  be  taken  with  two  or  more 
sureties,  at  the  least,  the  words  of  the  statute  being  *'  surety  of 
sufficient  persons  i*^  and  the  sheri£^  &c.  may  insist  upon  two  sureties 
being  given ;  yet  it  has  been  adjudged  (/),  that,  as  the  indemnity  is 
for  tiae  protection  of  the  sheriff,  &c.  he  may  waive  the  benefit,  and 
take  a  bond  with  one  surety  only. 

The  form  of  surety  prescribed  by  the  statute  must  be  strictly 
pursued,  that  is, 

Ist.  The  bond  must  be  made  to  the  sheriff  or  other  officer  him- 
self (m).    Hence  a  bond  made  to  the  sheriff's  bailiff  is  bad. 

(k)  See  note  (40).  862. 

(0  Dnuy'9  cate,  10  Rep.  100,  b.  101,  (m)  1  T.  R.  422. 

a.,  recognised  in  Cotton  t.  TFo/e,  Cro.  Eliz. 


of  persons  arrested  by  him,  under  process  issuing  upon  an  indictment  at 
the  quarter  sessions,  for  a  trespass  and  assault ;  because  at  common  law 
the  sheriff  could  not  bail  any  persons  indicted  before  justices  of  the  peace  *^ 
and  this  stat.  of  23  Hen.  vl.  was  not  passed  to  enable  the  sheriff  to  take 
bail  in  cases  where  he  could  not  bail  before ;  but  in  order  to  compel  him 
to  take  bail  in  those  cases,  where  he  might  have  taken  bail,  and  neglected 
so  to  do.  At  common  law,  the  sheriff  might  have  bailed  persons  mdicted 
before  him  at  his  torn  f,  and,  consequently,  by  this  statute  he  was  com- 
pellable to  bail  such  persons ;  but  the  stat  1  Edw.  IV.  c.  2,  having  taken 
away  the  sheriff's  power  of  bailing  in  such  cases  t>  the  stat.  23  Hen.  VI. 
is  in  this  respect  rendered  of  none  effect. 

(40)  According  to  the  opinion  of  Ashhurst,  J.,  in  Rogers  v.  Reeves^  1 
T.  R.  421,  a  security  of  a  lower  nature  than  a  security  by  bond,  as  a 
simple  contract  undertaking,  is  insufficient.  If  the  sheriff  refuses  to  take 
bail,  sufficient  sureties  being  tendered,  the  proper  remedy  against  him  is 
an  action  of  trespass  on  the  case.    Smith  v.  Hall,  2  Mod.  32. 

*  2  Hawk.  P.  C.  c.  15,  s.  26. 

t  Id.  sect  27. 
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2ndly.  It  must  be  made  to  the  sheriff  or  other  officer  by  the 
name  of  his  office  (n)  and  county.  On  error  in  debt  on  bail-bond, 
it  was  excepted,  that  it  was  not  shown,  that  the  bond  was  to  the 
sheriff  by  the  name  of  his  office.  The  court  were  of  opinion  that 
it  should  so  appear  (o) ;  but  they  thought  that  in  the  present  case 
it  did  sufficiently  appear  on  the  whole  declaration,  it  bemg  laid  sol- 
vend,  eidem  vicecomiti  et  assignatis. 

3dly.  There  must  be  a  condition  to  the  bond ;  and  that  condition 
must  be  for  the  appearance  of  the  defendant  at  the  day  and  place 
mentioned  in  the  writ,  &c. ;  and  for  that  only.  Hence,  if  there  be 
not  any  condition  (p)  ;  or,  what  amounts  to  the  same  thing,  if  the 
condition  be  impossible,  as  where  the  condition  is  for  the  appearance 
of  the  defendant  at  a  day  past  when  the  bond  is  made  (a) ;  the 
bond  is  void.  So  if  any  other  condition  than  that  prescribea  by  the 
statute  is  expressed  in  the  bond :  as  if  it  be  conditioned  '^  to  put  in 
ffood  bail  for  the  defendant  at  the  retmn  of  the  writ,  or  to  surren- 
der the  defendant,  or  to  pay  the  debt  and  costs"  (r),  it  will  be  bad. 
But  if  the  bond  be  made  to  the  sheriff  by  the  name  of  his  office,  and 
the  condition  expresses  the  time  and  place  of  appearance,  a  variance 
in  other  respects  will  be  immaterial :  As  in  tne  following  cases ; 
where  the  writ  was  to  answer  A.  B.  in  a  plea  of  debt  of  three 
hundred  and  twenty  p&uTidSy  and  the  condition  of  the  bona  was  to 
appear  to  answer  A.  B.  in  a  plea  of  debt  (s).  Where  the  writ  was 
to  answer  in  a  plea  of  trespass^  and  the  condition  was  to  appear  to 
answer  generally,  without  saying  in  what  action ;  the  court  neld  the 
bond  good :  because  no  other  action  shall  be  intended ;  and  the 
statute  only  requires  the  bond  to  be  conditioned  for  an  appearance, 
and  the  words  '^to  answer,  &c."  are  surplusage  (0-  Where  the 
writ  was  to  appear  before  our  lord  the  king,  at  Westminster,  and 
the  condition  was  to  appear  before  his  majesty's  justices  of  the 
bench  at  Westminster  (u) ;  it  was  holden  sufficient  (41).  Where 
the  writ  was  to  answer  in  a  plea  of  trespass,  and  aJso  to  a  bill  of 
100/.  of  debt,  and  the  condition  was  to  answer  in  a  plea  of  trespass 
of  100/. ;  the  variance  was  holden  to  be  immaterial  (x).  Where 
the  original  writ  was  to  answer  in  a  plea  of  trespass,  on  the  casey  on 
promises;  and  the  condition  was  to  answer  in  a  plea  of  trespass ; 

(n)  Noel  T.  Cooper,  Palm.  378.  (0  Kirkebridge  ▼.  WUtom,  2  Ler.  123. 

I                                  io)  Symee  t.  Oakes,  Str.  893.  («)  Kirbride  ▼.  Dyke,  2  Ler.  180  ;  T. 

Ip)  Qraham  ▼.  CrawehaWf  3  Ley.  74.  Jones,  46. 

(q)  Samuel  t.  Evant,  2  T.  R.  569.  (x)  Cudwell  ▼.  Dunkm,  T.  Jones,  137 ; 


s 


r)  Rogers  ▼.  Beevet,  1  T.  R.  418.  2  Show.  51,  S,  C. 

»  ViUiers  t.  Haetinge,  Cro.  Jac.  286. 


(41)  It  appears  from  Levinz's  report  of  this  case,  that  the  defendant 
brought  a  writ  of  error  in  the  Exchequer  Chamber,  and  that  it  was  argued 
again,  and  the  majority  of  the  judges  were  for  affirming  the  judgment. 
But  Nor  thy  C.  J.,  being  strongly  against  it,  it  was  adjourned. 
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the  bond  was  holden  to  be  good  (y).  Where  the  writ  was  to 
answer  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  John ; 
and  the  condition  was  to  answer  of  a  plea  of  trespass,  and  also  to  a 
bill,  (omitting  the  words  '^  of  the  said  John;")  it  was  holden  an  im- 
material variance  {z).  Where  the  process  was  to  appear  before  the 
barons ;  and  the  condition  was  to  appear  in  the  office  of  pleas  in 
the  Court  of  Exchequer,  at  Westminster;  it  was  holden  well 
enough  (a).  Where  the  process  was  in  an  action  of  trover,  and 
the  condition  was  to  appear  to  answer  of  a  plea  of  trespass  on  the 
case  on  promises ;  the  bond  was  adjudged  sufficient,  on  the  ground 
that  the  words,  *'  to  answer,  &c.'"  were  only  surplusage,  and  might 
be  rejected  (&).  Where  the  original  was  returnable  before  our  lord 
the  kinff,  wheresoever,  &c. ;  and  the  words  ^'  wheresoever,  &c.^ 
were  omitted  in  the  bail-bond ;  and  it  was  objected  (c),  that  by  the 
statute,  the  sheriff  could  not  take  any  bond  but  such  as  corresponded 
with  the  writ,  whereas  this  mi^ht  be  to  compel  an  appearance  out 
of  England,  if  the  king  should  nappen  to  be  so :  but  the  court  said, 
that  it  was  sufficient  in  these  bonds  to  state  in  substance  the  design 
of  the  writ ;  and  they  would  understand,  that  by  appearing  before 
the  king,  was  meant  before  the  king  in  his  courts  and  not  before  the 
king  in  person.  So  where  the  writ  was  to  appear,  on  a  general  re- 
turn day,  before  the  king,  wheresoever  he  should  then  be  in  Ena- 
land  (<f ),  and  the  bond  was  conditioned  for  the  appearance  of  the 
party  before  the  king,  at  Westminster^  at  the  day  named  in  the 
writ;  the  variance  was  holden  to  be  immaterial;  Lord  Elkn- 
boroughj  C.  J.,  observing,  that  Westminster,  according  to  the  com- 
mon understanding  of  everybody  at  this  day,  (considering  that  the 
Court  of  King's  Bench  had  been  invariably  held  there  for  many 
centuries,  exc^t  only  when  it  was  removed  for  a  short  period  to 
Oxford,  in  16d6,)  was  the  place  meant  by  the  more  general  de- 
scription in  the  writ;  and  that  the  variance  in  this  case  was 
certainly  not  greater  than  that  in  the  preceding  case  of  Shuttleworth 
V.  Pilhington. 

An  executor  brought  debt  in  the  debet  and  detinet  (e)  upon  an 
assignment  of  a  bail-bond,  for  appearance  to  a  bill  of  Middlesex,  and 
to  answer  the  plaintiff  of  a  plea  of  trespass,  ac  etiam  billtB  querentis 
ut  executoris  /•  S.  pro  1500/.  de  deoito  secundum  conguetudinem 
cuaruB  nostr<B  coram  nobis  exhibend.  On  demurrer,  it  was  con- 
tended, that  this  action  ought  to  have  pursued  the  original  action, 
and  to  have  been  brought  in  the  detinet  only.  But  the  court  ^ve 
judgment  for  the  plaintiff,  Parkery  C.  J.,  observing,  ^^  The  condition 
of  the  bond  is  to  appear,  in  the  first  place,  to  answer  the  plaintiff  in 

(y)  019m  T.  NaU,  6  T.  R.  702.  Butter,  J.,  in  Kmff  t.  P^etif  I  T.  R. 

{z)  Bench  y.  Brittim,  10  Mod.  327.  240. 

(a)  Philips  r.  Philips,  cited  2  Str.  1156.  (d)  Jones  t.  Stordy,  9  East,  55. 

{b)  Davenport  t.  Parker,  Fort.  368.  {e)  Brumfield  y.  Lander,  B.  R.  H.  12 

(e)  Shuttleworth  t.  Pilkmffton,  2  Str.  Ann.  MSS. 
155$  7  Mod.  325,  Leteh*s  ed.,  cited  by 
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an  action  of  trespasB  in  his  own  right,  and  then  seewidum  consuetud. 
€ur.  to  answer  the  bill  in  debt  as  executor,  for  this  court  has  not 
jurisdiction  in  debt  originally;  but  in  whatever  county  the  court  la 
sitting,  you  may  have  a  bill  in  trespass ;  and,  when  the  party  is 
broujpit  in,  a  bill  may  be  exhibited  against  him  in  any  other  action ; 
for,  being  in  custody  of  the  marahal  of  the  supreme  court,  he  shaU 
answer  to  all  matters  there ;  so  that  this  bond  is  also  a  security  for 
his  appearance  in  the  action  of  trespass,  which  is  in  the  phuntiflTs 
own  right,  and  may  be  insisted  on  as  well  as  the  bill  in  debt,  eryo^ 
the  action  well  brought  in  the  debet  and  detinet.  This  action  is  im 
loco  of  the  sheriff.  If  the  sheriff  does  not  coinply  with  the  itnMnc- 
tions  of  the  statute,  and,  without  the  pUuntin  s  consent,  takes  a 
security  of  a  diflerent  kind  than  that  described  therein,  the  courts 
wiU  not  afibrd  him  any  relief,  nor  interpose  in  his  &vour,  for  the 
puipoee  of  enforcing  such  security,  on  the  ground  of  his  having  been 
guilty  of  a  breach  of  his  duty. 

Hence  where  a  sheriff  *s  officer  (f)  took  an  undertaking  from  the 
defendant's  attorney,  instead  of  a  Dul-bond,  for  the  i^pearance  of 
the  defendant,  and  bail  above  was  not  duly  put  in,  and  an  action 
for  an  escape  was  brought  against  the  sheri^  the  court  would  not 
relieve  him,  byjpermittmg  hmi  to  put  in  and  justify  bail  afterwards ; 
although  he  oTOred  to  pay  the  costs  of  the  action  brought  against 
him.  So  where  the  defendant's  attorney  gave  the  sheriff's  offi- 
cer an  undertaking  (g)  that  he  would  give  the  sheriff  a  bail-bond 
in  due  time,  which  he  afterwards  neglected  to  do,  and  the  plaintiff 
recovered  against  the  sheriff  for  the  escape ;  the  court  refiised  to 
proceed  summarilv  against  the  attorney,  to  make  him  pay  the  debt 
and  costs,  for  his  breach  of  faith,  on  the  ground  that  the  undertaking 
was  illegal  (42).  The  statute  23  H.  VI.  c.  10,  is  a  seneral  law  (A), 
of  which  the  king's  courts  will  take  cognizance,  although  it  is  not 
pleaded  (43). 

(/)  F^dUr  T.  Preii,  7  T.  R.  109.  (A)  Samuel  y.  Svau,  2  T.  R.  569. 

(^)  Sedffwarik  t.  SJneer,  4  East,  568. 


(42)  It  is  to  be  observed,  that  the  provisions  of  this  statute  are  confined 
to  securities  given  to  the  sheriff  or  other  officer.  Hence  bonds  given  to 
the  plaintiff  are  not  within  the  statute* ;  and  consequently  may  be  taken 
in  a  different  form  than  that  prescribed  by  the  statute f.  So,  also,  under* 
takings  given  by  the  defencumt  or  his  attorney,  to  the  plaintiff  or  his 
attorney  f  for  the  appearance  of  the  defendant,  are  valid,  and  may  be  en- 
forced by  attachment. 

(43)  This  statute  was  formerly  considered  as  a  .private  law.  Bat  in 
Samuel  v.  Evans^  which  finally  decided  that  it  was  a  public  law,  it  was 

*  Raven  t.  Stockdah,  Gouldsb.  66,  agreed  in  Leeek  t.  2>a»y9,  Aleya,  58. 
Hali  T.  Carter,  2  Mod.  304  ;  per  Bulkr,  J.,  Rogers  t.  Reevee,  I  T.  R.  422. 
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As  to  the  manner  of  pleading,  so  as  to  take  advantage  of  this 
statute,  it  will  be  proper  to  remark,  that  the  special  matter,  which 
brings  the  case  within  the  statute,  must  appear  by  some  means  or 
other  upon  the  record :  if  it  be  shown  on  the  declaration,  it  need  not 
be  pleaded  (i).  So  if  it  appear  on  craving  oyer  of  the  bond,  the 
defendant  may  demur  without  showing  the  special  matter  (k).  In 
short,  it  is  sufficient  if  it  appears  on  any  part  of  the  record. 

If  the  defendant  does  not  appear  at  the  return  of  the  process, 
according  to  the  condition  of  the  bail-bond,  that  is,  if  he  does  not 

Smt  in  and  perfect  bail  above  in  due  time  (Q,  the  bail-bond  is  for- 
eited,  and  the  plaintiff  may  take  an  assignment  of  it.  This  course 
is  usually  pursued,  if  the  bail  below  are  sufficient.  Before  the 
statute  for  the  amendment  of  the  law  4  &  6  Ann.  c.  16,  the 
sheriff  was  not  compellable  to  assign  the  bail-bond,  though  if  he  had 
not  assigned  it,  the  court  would  have  amerced  him.  Another  mis- 
chief at  conmion  law  was,  that  after  an  assignment  of  the  bail-bond, 
the  action  thereupon  must  have  been  brought  in  the  name  of  the 
sheriff,  who  might  have  released  the  obligor  (m),  and  thereby  driven 
the  plaintiff  into  a  court  of  equity.  To  remedy  these  inconveniences, 
it  was  enacted  by  stat.  4  &  5  Ann.  c.  16,  s.  20,  **  that  if  any  person 
shall  be  arrested  by  any  writ,  bill,  or  process,  issuing  out  of  any  of 
the  king^s  courts  of  record  at  Westminster,  at  the  suit  of  any  com- 
mon person,  and  the  sheriff,  or  other  officer,  takes  bail  from  such 
person,  the  sheriff  (44),  or  other  officer,  at  the  request  and  costs  of 


(t)  Samuii  t.  Swm»,  2  T.  R.  569.  (/)  Sarriitm  t.  Jkana,  5  Burr.  2683. 

(k)  Per  BuUer,  J.,  in  SanrntlY,  Svom,  (m)  Sh^ley  ▼.  Oraittmr,  2  Ventr.  131. 

2  T.  R.  575. 


observed,  that  whatever  might  have  been  the  law  before  the  statute  6f 
Queen  Anne,  the  case  of  Saxhy  v.  Kirkus*  had  removed  all  doubt,  for  the 
court  there  said,  though  the  23  Hen.  VI.  c.  10,  were  a  private  law,  yet  the 
statute  4  &  5  Ann.  having  enabled  the  sheriff  to  assign  such  bond,  the 
court  must  take  notice  of  the  law  that  enables  him  to  take  such  bond. 
See  Benion  v.  Welby,  2  Saund.  155,  a.  n.  (4). 

(44)  In  the  case  of  Kition  v.  Fogg,  1  Str.  60,  (for  the  argument  m  this 
case,  see  10  Mod.  288,)  the  question  being,  whether  a  bail-bond  was  well 
assigned  by  an  under-sheriff's  clerk?  Parker ^  C.  J.,  said,  that  he  had 
the  advice  of  all  his  brethren ;  and  they  were  of  opinion,  that  an  under- 
sheriff  might  assign  a  bail-bond  in  the  name  of  the  high-sheriff,  it  having 
been  the  constant  practice  ever  since  the  stat.  4  ds  5  Ann. ;  but  that  tf 
the  assignment  was  neither  by  the  sheriff,  nor  his  under-sheriff,  as  in  this 
case,  it  would  not  be  good.  In  debt  on  a  bail-bond,  defendant  pleaded 
that  there  was  not  any  assignment  of  the  bond  by  sheriff  or  under-sheriff. 
It  appeared  in  evidence,  that  the  bond  had  been  assigned  to  the  plaintiff 
by  one  of  the  under-sheriff's  clerks.    The  preceding  case  of  Kitson  v. 

•  BnU.  N.  p.  224. 
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the  pluntiff  in  such  action  or  suit,  or  his  lawful  attorney,  shaU  (45) 
assign  to  the  plaintiff  in  such  action  the  bail-bond,  or  oilier  security 
taken  from  such  bail,  by  indorsing  the  same,  and  attesting  it  under 
his  hand  and  seal,  in  the  presence  of  two  or  more  credible  wit- 
nesses (4(  \  which  may  be  done  without  any  stamp,  provided  the  as- 
signment i.  >  indorsed  be  duly  stamped  before  any  action  brought 
thereupon :  'uid  if  the  bail-bond  or  assignment,  or  other  security 
taken  for  ba.  be  forfeited,  the  plaintiff  in  such  action,  afler  sach 
assignment  m  le,  may  bring  an  action  thereupon,  in  his  own  name; 
and  the  court,  Sere  the  action  is  brought^  may,  by  rule  of  the  same 
court,  give  sucL  lief  to  the  plaintiff  and  defendant  in  the  original 
action,  and  to  tl  lil,  as  is  agreeable  to  justice,  and  such  rule  shall 
have  the  effect  o  defeasance  to  the  bail-bond.^  By  s.  24,  it  is 
provided,  '^  that  v.  "it  shall  extend  to  all  courts  of  record  within 
this  kinfi^dom.^  Bg  does  not  apply  to  proceedings  in  equity  (n). 
Formerly,  although  il  .  this  statute  the  court  where  the  action  was 
brought  on  the  bail-be  d,  was  expressly  authorized  to  exercise  an 
equitable  jurisdiction,  }  't  upon  the  supposition  that  every  other 
court,  except  that  where  ''e  original  action  was  brought,  was  in- 
competent to  exercise  that  j  'sdiction,  it  was  holden,  that  an  action 
on  the  bail-bond,  whether  b..  ;.  ;ht  by  the  assignee  (o)  or  the  offi- 
cer (p),  must  be  brought  in  .  t  court,  where  the  ori^nal  action 
was  commenced;  advantage,  ho  ^ver,  could  not  be  taken  of  the 
action  having  been  brought  in  a  wi  ig  court,  upon  the  plea  of  non 
est  factum  (j) ;  but  now  by  R.  G.  H.  T.  2  Will.  IV.  28,  the 
sheriff  himself  may  sue  in  any  court ;  but  the  assignee  must  stilL 
as  formerlv,  bring  his  action  i^  the  same  court  from\hich  the  pro- 
cess  issued,  upon  which  the  bond  was  taken.  Jervis's  New  Rules, 
p.  49,  n.  (c). 

The  assignment  may  be  stated  in  the  declaration  to  have  been 
made  in  a  different  county  from  that  in  which  the  bail-bond  was 

(n)  Meller  t.  Pa\freyman,  4  B.  &  Ad.  (p)  Donatty  t.  Barehy,  8  T.  R.  152; 

146.  but  see  Newman  ▼.  Fkweiit,  1  H.  Bl.  631, 

(o)  Chesterton  t.  Siiddlekuret,  1  Barr.  C.  B.  contra,  aa  to  sheriff,  that  he  may 

642 ;    Walton  y.   Bentj  3   Bnrr.    11^23 ;  aue  in  a  different  court. 

Morrie  t.  Rees,  2  Bl.  Rep.  838,  and  3  {q)  Wright  t.    Walmaley,   2  Campb. 

Wils.  348.  396*. 


Fogg  was  cited  as  an  authority  to  show  that  this  was  not  a  good  assign- 
ment.  But  Lord  Mansfield f  C.  J.,  was  clearly  of  opinion,  that  the  seal  to 
the  assignment,  being  die  seal  of  office,  was  sufficient  to  give  it  validity, 
whoever  had  signed  it.  Harris  v.  Ashhy^  London  Sittings,  M.  T.  1756, 
MSS. 

(45)  If  the  sheriff  refuses  to  assign  the  bail-bond,  it  seems  that  an  action 
on  the  case  will  he  against  him  for  breach  of  duty  imposed  by  the  statute. 

(46)  The  witnesses  must  be  disinterested  persons,  and  different  from 
either  the  assignor  or  assignee.     White  v.  Barrack^  1  M.  &  W.  424. 
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g^yen,  and  the  venue  may  be  laid  in  the  county  in  which  the  assign- 
ment is  stated  to  have  been  made,  agreeably  to  the  rule,  that  where 
matter  in  one  county  is  dependent  on  matter  in  another  county, 
the  action  may  be  brought  in  either.  Debt  upon  a  bail-bond; 
and  plaintiff  declares  that  he  sued  out  a  writ  directed  to  the  sheriff 
of  Surrey  (r),  &c.,  who  took  a  bail-bond,  which  he  afterwards  as- 
signed to  the  plaintiff  at  London,  where  the  action  was  brought. 
Demurrer,  on  the  ground  that  the  action  was  founded  on  the 
bond  entered  into  by  the  bail,  and  that  being  laid  to  be  done  in 
Surrey,  the  action  should  have  been  there ;  but  judgment  for  the 
plaintiff. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaration  (5),  that 
the  sheriff  assigned  the  bond  to  him  according  to  the  form  of  the 
statute^  without  adding,  that  ^'  the  assignment  was  unoer  the  hand 
and  seal  of  the  sheriff;^  and  the  defendant  may  plead,  that  he  did 
not  assiffUy  ^c,  according  to  the  form  of  the  statute^  and  the  plain- 
tiff may  tender  an  issue  thereon  m  those  words,  on  which  he  must 
Eroye  that  the  assignment  was  according  to  the  statute,  under  the 
and  and  seal  of  the  sheriff.  So  though  the  statute  requires  the 
indorsement  to  be  made  by  the  sheriff  in  the  presence  01  two  wit- 
nesses, yet  it  does  not  require  the  names  of  the  witnesses  to  be  set 
forth  in  the  deckration,  and,  consequently,  if  they  are  omitted,  the 
omission  will  be  holden  immaterial  (t).  So  if  it  is  ayerred  in  the 
declaration,  that  the  sheriff  assigned  the  bail-bond  by  indorsement 
upon  the  said  writing  obligatory,  and  attested  it  under  his  hand 
and  seal,  in  the  presence  of  two  credible  witnesses  («),  or  if  it  be 
ayerred,  that  the  assignment  was  made  in  the  presence  of  two  cre- 
dible witnesses  (r),  it  is  sufficient  without  ayerring  that  the  indorse- 
ment was  attested  by  two  credible  witnesses.  A  profert  in  curid 
of  the  assignment  is  not  necessary,  because  the  assignment  is  not 
by  deed  («?).  The  assimment  is  good  (or),  thoush  the  sheriff  be 
out  of  office;  the  act  does  not  say  it  shall  be  done  during  the 
shrieyalty. 

It  is  not  necessary  to  state  in  the  deckration,  that  the  defendant 
in  the  original  action  was  arrested  (y),  nor  if  stated  is  it  travers- 
able (z).  Neither  is  it  necessary  to  state,  that  the  debt  was  sworn 
to  by  the  plaintiff,  nor  that  the  sum  sworn  to  was  indorsed  on  the 
writ,  sucn  omission  having  been  sanctioned  by  a  series  of  pre- 


(r)  Oregmm  t.  Htather^  Str:  727,  and 
LOTdRajm.  1445 ;  NorcrqffY.Matikewt, 
13  Geo.  I.  S.  P.,  on  the  aatliority  of 
Grt^mm  t.  Heaiker, 

(9)  J)»im  T.  Pajpwwrtk,  Willet's  Rep. 
408. 

(I)  iloMifoti  T.  Ta^lor^  Fort.  866. 

r»)  XAqfe  ▼.  Bo»,  1  WUs.  121. 

\v)  JMUmm  t.  Tk^Utr,  13  Geo.  I.,  pro- 

VOL.    I. 


bably  the  8.  C  with  RoMpmom  t.  Taylor  ^ 
Fort  366,  (though  this  point  is  not  men- 
tioned in  that  report,)  eited  by  Wright,  J., 
in  Let/t  t.  Bo*,  1  Wils.  122. 
(w)  Xcq/e  T.  Box,  1  Wils.  121. 
(«)  Haytr.MamUnff,  B.R. E.  8  Geo  I. 
Sent.  HiU's  MSS.  toI.  29,  p.  68.  * 
Waikku  T.  Parry,  Str.  444. 
Naitp  T.  FUzparrald,  Str.  643. 

P  P 
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cedents  (a).  Bail  to  the  sheriff  are  liable  to  the  plaintiff  s  whole 
debt  (without  regard  to  the  sum  sworn  to,)  and  costs,  to  the  extent 
of  the  penalty  of  the  bail-bond  (b).  After  a  defendant  has  been 
discharged  out  of  custody  upon  Uie  bail-bond  being  given  (c),  it  is 
neither  in  the  power  of  the  bail  to  render  him,  nor  of  the  party  to 
surrender  himself  again  into  the  custody  of  the  sheriff  before  the 
return  of  the  writ,  without  the  consent  of  the  latter.  But  the  sheriff 
may,  if  he  pleases,  accept  the  surrender  of  the  party,  who  is  willing 
to  return  mto  his  custody,  before  the  return  of  the  writ.  And  if 
the  sheriff  consents  to  do  so,  and  by  virtue  of  such  surrender  has 
the  defendant  in  his  custody  at  the  return  of  the  writ  (48),  the  court 
wiU  then  consider  it  as  if  no  bail-bond  had  been  given :  and  con- 
sequently, under  these  circumstances,  an  action  cannot  be  main- 
tained against  the  sheriff  for  not  assigning  the  bail-bond  (d) ;  nor 
can  he  be  proceeded  against  for  not  brmging  in  the  body,  although 
upon  being  ruled  to  return  the  writ,  he  returned  cqn  corpus  (e). 

Pleadings. — To  an  action  of  debt  by  the  assignees  of  the  sheriff 
upon  a  bail-bond,  non  est  factum  may  be  pleaded.  If  issue  be  joined 
on  nan  est  factum^  the  only  proof  required  on  the  part  of  the  plain- 
tiff (supposing  there  is  not  any  other  plea,)  is  proof  of  the  execution 
of  tne  bail-bond  by  the  defendant  (/) ;  for  the  plea  of  non  est 
factum  does  not  put  in  issue  any  other  allegation  in  the  declaration ; 
consequently,  in  such  case,  it  is  not  necessary  to  prove  the  writ, 
assignment  by  the  sheriff,  &c.  Debt  on  a  bail-bond  given  upon 
an  arrest  in  inferior  court  (g) ;  the  defendant  pleads,  that  before  the 
day  of  appearance  mentioned  in  the  condition,  he  was  rendered  to 
the  gaoler  there,  and  there  continued  till  a  supersedeas  came :  npon 
demurrer  the  plea  was  holden  good. 

In  an  action  (h)  by  the  sheriff  on  a  bail-bond,  the  bound  bailiff 
who  made  the  caption  is  a  competent  witness  to  prove  the  execution 
of  the  bond,  if  the  defendant,  knowing  his  situation,  asked  him  to 
become  attesting  witness. 

Comperuit  ad  Diem. — In  debt  on  bail-bond,  the  defendant  having 

(a)  TP%i«iE:ar<lT.1Fi/i«r,lBaiT.330(47).  don  Sittings,  Trin.  T.  50  G«o.  III.  Sir  J. 

{bS  Steoeiutm  t.  Cameron,  8  T.  R.  28.  Mangfield,  G.  J.»  MS.    See  new  rules. 

ic)  Hamilton  t.  Wilson,  1  East,  383.  (jf)  Pawling  t.  Ludlow,  2  Show.  443 ; 

\d)  Stamper  t.  Milboume,  7  T.  R.  122.  3  Mod.  87,  S.  C. 

(«)  Jonei  T.  Lander,  6  T.  R.  753.  (A)  Honej^wood  t.  Peacock,  3  Campb. 

(/)  Hutchinson  ▼.  Keams,  C.  £.  Lon-  196. 


(47)  See  the  remarks  of  Sir  J.  Mansfield  on  this  case  in  Hill  y.  Heale, 
2  B.&P.  N.  R.  201. 

(48)  The  party  will  not  be  considered  as  lepJIy  in  the  custody  of  the 
sheriff,  firom  the  mere  circumstance  of  the  sherifiTs  having  received  notice  of 
the  surrender;  there  must  be  an  assent  on  the  part  of  the  sheriff  to  the 
surrender.     1  East's  Rep.  383. 
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craved  ojer  of  the  condition,  may  plead  (49)  an  appearance  at  the 
day  therein  mentioned,  acoordine  to  the  form  and  effect  of  the  con- 
dition, concluding  with  ^'and  this  he  is  ready  to  certify  by  the 
record  of  the  appearance ;"  for  the  appearance  being  entered  of 
record,  is  not  triable  by  jury,  but  by  the  record  (t).  This  plea  is 
termed  a  plea  of  comperuit  ad  diem.  If  the  appearance  is  not 
entered  of  record,  the  bond  is  forfeited  (A).  To  tne  plea  of  com- 
pendt  ad  diem  the  plaintiff  may  reply  nul  tiel  record^  viz.  that 
there  is  not  any  such  record  of  the  appearance  (50).  When  the 
record  is  of  the  same  court  (Q,  this  replication  ought  to  conclude 
with  giving  a  day  to  the  defendant.  This  constitutes  a  complete 
issue  of  fact ;  and  if  in  this  case  the  defendant  should  demur  to  the 
replication,  the  plaintiff  need  not  join  in  demurrer ;  but  if  the 
record  is  not  produced  at  the  day,  the  plaintiff  may  sign  judg- 
ment (m).  When  the  record  is  ot  another  court  (n),  the  replication 
ought  to  conclude  with  a  verification,  and  a  prayer  of  judgment  (51) ; 
the  defendant  thereupon  rejoins,  ^^  there  is  such  a  record ;"  and  the 
court  gives  him  a  day  to  bring  it  in.  If  the  record  is  not  brought 
into  court  on  the  day,  judgment  of  failure  of  record  is  given  (52). 
To  an  action  of  debt  on  a  bail-bond  to  the  plaintiffii  (o)  as  sheriff  of 
Middlesex,  the  defendant  pleaded,  that  the  action  was  brought  by 
the  plaintiff,  for  the  benefit  of,  and  as  trustee  for,  J.  S.  (the  sheriff's 
officer,)  by  whom  the  defendant  had  been  arrested,  and  to  whom  the 
defendant,  after  the  return  of  the  writ,  but  before  the  sheriff  had 
been  ruled  to  return  the  same,  paid  the  debt  and  costs,  which  J.  S. 
accepted  in  full  satisfaction  of  the  bond ;  and  that  if  any  damage 
had  accrued  for  default  of  the  defendant's  appearance,  according  to 
the  condition  of  the  bond,  it  was  occasioned  by  the  default  of  the 
sheriff^s  officer  not  paying  over  the  debt  and  costs  to  the  plaintiff  in 
the  action,  which  would  have  been  accepted  by  such  plaintiff.  On 
special  demurrer,  the  case  of  Bottomley  v.  Brook  (p)  was  cited  in 
support  of  the  plea,  to  show  that  to  debt  on  bond  the  defendant 
nught  plead,  that  it  was  riven  to  the  plaintiff  in  trust  for  another ; 
so  as  to  let  the  defendant  mto  a  defence  which  he  might  have  against 

'{)  Bret  T.  Sheppard,  1  Leon.  90.  T.  R.  443,  8,  C.     See  new  rule,  po9t, 

'.k)  Corbet  ▼.  Cook,  Cro.  EUz.  (466).  under  "  Debt  on  Jndgment." 

[I)  Cremer  t.  WieMt,  Ld.  Raym.  550,  (o)  SchoUy  and  DonwUle  t.  Meanu, 

and  Carth.  517,  recogniied  in  Jackson  t.  7  East,  148. 

Wiekei,  7  Taunt.  30.  (p)  M.  22  Geo.  HI.  C.  B.,  cited  in 

[m)  Tapping  t.  Johmon,  2  B.  &  P.  303.  Wineh  v,  Keeley,  1  T.  R.  621. 


i: 


n)  Stm4ford  t.  Boger$,  2  Wils.  1 13 ;  2 


(49)  See  the  fonn  of  this  plea  of  an  appearance  in  6.  R.  Tebbutt,  ais. 
PowUy  lill.  Entr.  498,  and  a  similar  precedent,  p.  114.  For  the  form  of 
plea  of  an  appearance  in  C.  B.  see  the  same  book,  p.  479. 

(50)  For  forms  of  this  replication,  see  Lilly's  Entries,  p.  1 14,  480, 498. 

(51)  See  the  form,  1  Saund.  92. 

(52)  See  die  form,  I  Saund.  92,  n.  (3). 

p  p  2 
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the  cestui  que  trust.  The  court,  however,  were  of  opinion  that  the 
plea  was  bad ;  Lord  ElUnborough^  C.  J.,  observing,  that  as  the 
officer  could  not  have  released  the  bond,  he  could  not  accept  any 
thing  in  satisfSeustion  of  it ;  and  further,  that  it  was  not  alleged  that 
the  bond  was  originally  given  to  the  sheriff  in  trust  for  the  officer; 
nor  did  it  appear,  how  he  afterwards  came  to  have  any  equitable 
interest  in  it ;  consequently  this  was  not  brought  withm  the  case 
cited.  LawrencBy  J.,  adopting  the  remark  of  BuUer^  J.,  in  DoneUy 
V.  Dunn  (53),  animadverted  on  the  plea,  as  being  an  attempt  to  set 
up  matter  as  a  leral  defence,  which  was  nothing  more  than  an 
equitable  practice  of  the  court  in  exercising  a  summary  jurisdiction 
over  its  officers. 

By  R.  G.  H.  T.  2  Will.  IV.  c.  29,  in  all  cases  where  the  bail-bond 
shall  be  directed  to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty 
to  sign  judgment  upon  it.  30.  Proceeding  may  be  stayed  on  pay- 
ment of  costs  in  one  action,  unless  sufficient  reason  be  shown  for 
proceeding  in  more.  See  Key  v.  HilU  2  B.  &  A.  598,  where  before 
the  new  rule  the  court  did  so  stay  the  proceedings,  Abbott,  C.  J., 
dissentiente. 

The  legislature,  considering  that  the  power  of  arrest  upon  mesne 
process  was  unnecessarily  extensive  and  severe,  by  stat.  1  &  2  Vict, 
c.  110,  sect.  1,  enacted,  that  no  person  should  be  arrested  upon 
mesne  process  in  any  civil  action  in  any  inferior  court,  or  (except  in 
the  cases  and  in  the  manner  thereafter  provided  for)  in  any  superior 
court ;  and  by  sect.  3,  if  a  plaintiff  in  any  action  in  any  of  her 
Majesty'^s  superior  courts  of  law  at  Westminster,  in  which  the  de- 
fendant is  now  liable  to  arrest,  whether  upon  the  order  of  a  judge, 
or  without  such  order,  shall,  by  the  affidavit  of  himself  or  some 
other  person,  show,  to  the  satisfaction  of  a  judge  of  the  said  courts, 
that  such  plaintiff  has  a  cause  of  action  against  the  defendant,  to 
the  amount  of  202.  or  upwards,  or  has  sustained  damage  to  tliat 
amount,  and  that  there  is  probable  cause  for  believing  that  the  de- 
fendant is  about  to  quit  England  unless  he  be  forthwith  appre- 
hended, it  shall  be  lawiul  for  such  judge,  W  a  special  order,  to 
direct  tiiat  such  defendimt,  so  about  to  auit  England,  shall  be  held 
to  bail  for  such  sum  as  such  judge  shall  think  fit,  not  exceeding  the 
amount  of  the  debt  or  damages ;  and  thereupon  it  shall  belawfm  for 
such  plaintifl^  within  the  time  which  shall  be  expressed  in  such 
order,  but  not  afterwards,  to  sue  out  one  or  more  writ  or  writs  of 
capias  into  one  or  more  diflerent  counties,  as  the  case  may  require, 
agaiost  any  such  defendant  so  directed  to  be  held  to  bail. 

The  principle  by  which  the  judges  will  be  guided  in  allowing  an 


(53)  2  B.  &  P.  47,  where  it  was  decided,  that  bail  could  not  plead  the 
bankruptcy  and  certificate  of  their  principal  in  their  own  discharge.  This 
decision  was  recognized  in  Aldridge  v.  Harper,  10  Bing.  125. 
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arrest  under  the  foregoing  statute,  is  to  consider  whether  the  de- 
fendant is  about  to  leave  the  country  for  such  a  time  that  he  is  not 
likely  to  be  forthcoming  to  satisfy  the  plaintiff's  execution  at  the 
period  when  he  will  be  entitled  to  it  in  the  ordinary  course  of  law 
proceedings.  It  was  therefore  holden  (q)  to  be  a  sufficient  ground 
for  issuing  the  writ,  that  the  defendant,  an  officer  in  the  army,  was 
about  to  join  his  regiment  stationed  abroad. 


V.  Debt  on  Bond^  with  Condition  to  perform  Covenants^  p.  581 ; 
Assigning  Breaches  under  Stat.  8^9  Will.  III.  c.  11,  s.  8. 
p.  581,  2,  3. 

At  common  law,  it  was  usual  for  the  obligee  of  a  bond,  with  a 
penalty  conditioned  for  the  performance  of  covenants,  to  declare  on 
the  bond  merely ;  to  which  the  defendant,  having  craved  oyer  of  the 
condition  and  the  deed  containing  the  covenants,  usually  pleaded 
performance ;  to  this  the  plaintifT  replied  a  breach  of  one  of  the 
covenants;  and  upon  issue  joined,  and  proof  of  such  breach,  the 

|>laintiff  was  entitled  not  only  to  recover  the  penalty,  that  being  the 
egal  debt,  but  also  to  take  out  execution  for  the  same :  although 
the  penalty  far  exceeded,  in  amount,  the  damages  which  he  had 
sustained  by  the  breach  of  covenant.  Under  these  circumstances, 
the  defendimt  could  only  obtain  relief  through  the  interposition  of 
a  court  of  equity,  which  would  direct  an  issue  of  quantum  damnifi- 
catusy  and  prevent  any  execution  being  enforced  for  more  than  tne 
damage  actually  sustained.  To  prevent  plaintiff,  in  cases  of  this 
kind,  from  converting  that  power,  which  the  strictness  of  the  com- 
mon law  gave  them,  mto  an  engine  of  oppression,  and  to  avoid  the 
circuitous  mode  of  relief  to  which  defendants  were  compelled  to 
resort,  it  was  enacted  by  stat.  8  &  9  Will.  JII.  c.  11,  s.  8,  ^^  That  in 
actions  upon  bond,  or  any  penal  sum,  for  non-performance  of  any 
covenants  or  agreements  contained  in  any  indenture,  deed  (54),  or 

{4)  iMrcMn  ▼.  WUUm,  4  M.  &  W.  351. 


(64)  This  statute  is  not  confined  to  cases  where  the  bond  is  conditioned 
for  performance  of  covenants  in  some  other  instrument  than  the  bond ; 
the  condition  of  the  bond  is  an  agreement  in  writing  within  this  statute. 
2  Burr.  826.  Neither  is  this  statute  confined  to  cases  where  there  is  a 
penalty  to  secure  the  performance  of  an  act,  on  the  non-performance  of 
which  the  obligee  would  be  entitled  to  recover  uncertain  damages :  but  it 
extends  also  to  cases  where  the  agreement  is  for  the  payment  of  a  certain 
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ivriting,  the  plaintiff  may  (55)  assign  aa  many  breadies  as  he  diall 
think  fit,  ana  the  jury,  upcm  trial  of  such  action,  shall  assess  not 


sum ;  as  to  bonds  conditioned  for  the  payment  of  an  annuity*,  or  the  pay- 
ment of  a  debt  by  yearly  instalments  f.  So  it  extends  to  bonds  con- 
ditioned for  the  performance  of  an  award  t,  although  it  appears  that  only 
a  single  sum  is  to  be  paid  on  the  bond ;  for  the  condition  being  to  perform 
an  award,  in  other  words,  to  perform  an  agreement,  comes  directly  within 
the  words  of  the  statute.  But  as  the  great  object  §  of  the  statute  was,  to 
take  away  the  necessity  of  applying  for  relief  to  a  court  of  equity,  this 
statute  does  not  extend  to  baii||  or  replevinlF  bonds,  or  post  obit  bonds**, 
or  a  warrant  of  attorney  to  enter  up  a  judgmentft  given  as  a  security  fox 
a  debt  on  demand,  or  a  bond  with  a  penalty  conditioned  for  the  payment 
of  money  at  a  given  day,  with  a  stipulation  that  on  any  default  in  paying 
the  interest,  the  whole  sum  should  be  demandable  XX  \  in  these  cases  the 
court  can  relieve  the  defendant  without  his  being  compelled  to  file  a  bill 
in  equity ;  and  it  may  be  observed,  that  it  has  not  been  holden  to  extend 
to  common  money  bonds,  that  is,  bonds  with  a  penalty  condition^  for 
the  payment  of  a  less  sum  of  money  at  a  day  or  place  certain.  It  seems, 
that  in  cases  of  this  last  kind,  defendants  are  sufficiently  protected  against 
an  unconscientious  demand  of  the  whole  penalty  by  stat.  4  Ann.  c.  16, 
sect.  13,  by  which  it  is  enacted,  '^  that  if,  at  any  time  pending  an  action 
upon  any  such  bond,  the  defendant  shall  bring  mto  court  the  principal, 
interest,  and  costs  of  suit,  the  same  shall  be  taken  in  discharge  of  the  bond, 
and  the  court  shall  give  judgment  accordingly.'' 

{55)  This  statute  having  been  made  for  the  protection  and  relief  of  the 
defendants,  these  words,  '*  may  assign,"  have  been  construed  to  be  com- 
pulsory on  the  plaintiff,  Drage  v.  Brand,  2  Wils.  377 ;  Hardy  v.  Bern,  5 
T.  R.  540 ;  as  have  the  words,  **  may  suggest,"  in  the  subsequent  part  of 
the  statute,  where  the  defendant  suffers  judgment  by  default.  Roles  v. 
Rosewelly  6  T.  R.  538  ;  or  plaintiff  obtains  judgment  on  demurrer,  Wal- 
cot  V.  Oouldingy  8  T.  R.  126.  Since  these  determinations,  some  of  the 
most  eminent  pleaders  have  thought  it  more  convenient,  in  cases  to  which 
the  statute  applies,  to  set  forth  the  condition  of  the  bond,  and  to  assign 
the  breaches  m  the  declaration,  than  in  any  subsequent  stage  of  the  pro- 
ceedings. This  practice,  as  it  seems,  was  founded  on  the  supposition,  that 
if  the  breaches  were  not  assigned  in  the  declaration,  and  the  defendant 
pleaded  non  est  factum,  the  plaintiff  would  be  precluded  from  making  the 
suggestion  required  by  the  statute ;  but,  in  the  case  of  Ethersey  v.  Jack- 
son, 8  T.  R.  255,  it  was  holden,  that  after  issue  joined  on  non  est  factum, 

«  Collifu  Y.  CoUina,  2  Burr.  820 ;  Wdlcot  v.  GwddJmg,  8  T.  R.  126,  S.  P. 
t  Willoughby  t.  Swmton,  6  East,  550. 
X  Welch  V.  Ireland^  6  East,  613. 

§  Per  T!ndal,  C.  J.,  deUvering  jadgment,  Smith  v.  Bondf  10  Bingh.  131. 
II  Moody  ▼.  Pheasant,  2  Bos.  &  Pol.  446. 

%  Middleton  t.  Bryem,  3  M.  &  S.  155,  recognized  in  Smith  ▼.  Bond,  10  Bingh.  132. 
««  Stair  ▼.  E.  of  Murray,  2B.  &  C.  82,  cited  by  Tmdal,  C.  J.,  deliTeringjndgment 
in  Smiih  v.  Bond,  ubi  tup, 
ft  Shaw  ▼.  MarqtUs  ^  Worcester,  6  Bingh.  385. 
XX  James  v.  Thomae,  5  B.  &  Ad.  40. 
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only  such  damages  and  costs^  as  have  been  heretofore  usually  done 
in  such  cases,  but  also  damages  for  such  of  the  assigned  breaches  as 
the  plaintiff  shall  prove  to  have  been  broken ;  and  like  judgment 
shall  be  entered  on  such  verdict,  as  heretofore  hath  been  usually 
done  in  such  like  actions.^ 

If  judgment  shall  be  given  for  the  plaintifi|  on  demurrer,  or  by 
confession,  or  nihil  dicit  (56),  then  the  statute  directs,  ^^  That  the 


the  plaintiff  might,  upon  summons  and  a  judge's  order,  amend  the  issue, 
and  proceed  according  to  the  directions  of  the  statute;  for  per  Cur.f  it  is 
manifest  that  the  legislature  contemplated  cases  where  the  plaintiff  had 
not  originally  assigned  breaches  in  the  declaration,  which  the  statute 
enabled  him  to  supply  by  entering  a  suggestion  on  the  record,  even  after 
judgment,  and  therefore,  d  fortiori^  it  might  be  done  before.  The  case  of 
Ethersey  v.  Jackson  was  recognized  in  Hcmfray  v.  Rigbyy  5  M.  &  S. 
60,  where  it  was  holden,  that,  after  a  plea  of  non  estfacmLm,  and  that  the 
bond  was  obtained  by  fraud  and  covin,  where  breaches  are  not  assigned  in 
the  declaration,  the  plaintiff  may  suggest  them  in  making  up  the  issue. 
See  further  on  tliis  subject,  the  notes  of  Serjeant  Williams,  in  his  edition 
of  Saunders,  vol.  i.  p.  58,  n.  (1),  and  vol.  ii.  p.  187,  n.  (2).  Debt  on  the 
usual  administration  bond  against  the  surety.  Plea,  non  est  factum f  and 
issue  by  plaintiff,  with  a  suggestion  of  several  breaches.  A  rule  to  show 
cause  why  some  of  the  breaches  should  not  be  struck  out,  or  why  the 
defendant  should  not  be  allowed  to  suffer  judgment  by  default,  and  pay 
one  shilling  damages  thereon,  was  refused :  Bay  ley,  B.,  observing,  tnat 
in  this  case,  on  the  suggestion,  the  jury  wtre  to  inquire  into  the  truth  of 
the  breaches ;  and  that  he  was  not  aware  of  any  case  where  a  party  had 
suffered  judgment  by  default  on  such  breaches ;  and  it  seemed  to  him 
contrary  to  the  provisions  of  the  statute  that  he  should  do  so.  Archbishop 
of  Canterbury  v.  Robertson,  1  Cr.  &  M.  181  ;  3  Tyrw.  419,  n.  S.  C; 
Bay  ley,  B.,  added,  that  the  present  was  not  the  defendant's  only  course ; 
he  might  have  pleaded  performance,  and  suffered  judgment  by  default  in 
answer  to  the  replication.  Where  breaches  are  assigned  in  the  replication 
under  this  statute,  the  jury  may  assess  damages  without  a  specisd  venire. 
Scott  V.  Staley,  4  Bingh.  N.  C.  724,  recognizing  Quin  v.  King,  1  M.  & 
W.42. 

{56)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judgment  on 
demurrer  or  by  de&ult,  and  is  obliged  to  proceed  under  this  statute,  re- 
spects the  costs  of  the  inquisition,  which  if  the  plaintiff  does  not  obtain, 
he  is  in  a  worse  condition  than  he  would  have  been  before  the  statute.  To 
obviate  this  difficulty,  Mr.  Serjeant  Williams,  in  a  note  to  Gainsford  v. 
Griffith,  1  Saund.  58,  recommends,  that  the  judgment  should  be  sus- 
pended until  after  the  return  of  the  inquisition,  and  proposes  a  form  of 
entry  for  that  purpose ;  to  which  form.  Lord  Alvanley,  in  Hankin  v. 
Brootnhead,  3  bos.  &  Pul.  612,  said,  that  he  did  not  see  any  objection. 
His  lordship,  however,  suggested  another  mode  of  proceeding,  that  is, 
that  an  application  should  be  made  to  the  court,  to  order  the  master  to 
tax  the  costs  of  the  inquisition,  and  then  to  add  them  to  the  sum  to  be 
levied  under  the  execution.    In  debt  on  bond  iu  the  penal  sum  of  2000A, 
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plamtiff  upon  the  roll  (67)  may  suffgesfc  ai  many  breaches  of  the 
covenants  and  agreements  as  he  shall  think  fit,  upon  which  shall 
issue  a  writ  (58)  to  the  sheriff  of  that  county  where  the  action  shall 
be  brought,  to  summon  a  jury  to  appear  before  the  justice  or  joa- 
tices  of  assize,  or  nxH  prius^  of  that  county  (59),  to  inquire  of  the 
truth  of  every  one  of  those  breaches,  and  to  assess  the  damages 
that  the  plaintiff  shall  have  sustained  thereby ;  in  which  writ  it 
shall  be  commanded  to  the  said  justices,  that  they  shall  make  a 
return  (60)  thereof  to  the  court,  whence  the  same  shall  issue,  at 
the  time  in  such  writ  mentioned ;  and  in  case  the  defendant,  after 
such  judgment  entered,  and  before  any  execution  executed,  shall 
pay  into  court,  to  the  use  of  the  plaintiff,  his  executors  or  admi- 
nistrators, such  damages  so  to  be  assessed,  by  reascm  of  all  or  any 
of  the  breaches  of  such  covenants,  together  with  costs  of  suit,  a 
stay  of  execution  of  the  said  judgment  shall  be  entered  upon  record ; 
or  if,  by  reason  of  any  execution  executed,  the  plaintiff,  or  his  per- 
sonal representative,  shall  be  fully  paid  or  satisfied  all  such  damages, 
with  costs  of  suit,  and  all  reasonable  charges  and  expenses,  for  exe- 
cuting the  said  execution,  the  body,  lands,  or  ^oods  of  the  defend- 
ant, shall  be  thereupon  forthwith  discharged  m>m  the  said  execu- 
tion, which  shall  likewise  be  entered  upon  record ;  but,  notwith- 
standing, in  each  case  such  judgment  shall  remain  as  a  further 
security  to  answer  to  the  plamtiff  and  his  personal  representative, 
such  damages  as  shall  be  sustained  for  further  breach  of  any  cove- 
nant in  the  said  indenture,  &c.  upon  which  the  plaintiff  may  have  a 


conditioned  for  the  performance  of  covenants,  defendant  suffered  judg- 
ment by  default ;  whereupon  the  usual  common  law  jud^ent  in  debt  was 
entered  for  the  recovery  of  the  debt  and  damages ;  the  plaintiff  then  pro- 
ceeded to  suggest  breaches,  upon  which  suggestion,  a  writ  of  inqniiy  was 
awarded  and  executed,  and  damages  and  costs  ass^sed ;  after  whicn,  the 
plaintiff  entered  a  second  judgment  for  the  damages  assessed  under  the 
writ  of  inquiry,  and  further  costs  adjudged  by  the  court,  and  then  entered 
a  remittitur  as  to  the  costs.  A  writ  of  error  having  been  brought,  it  was 
holden,  that  the  second  judgment  could  not  stand ;  and  thereupon  it  was 
adjudged,  that  the  second  judgment,  with  the  amerciament,  should  be  re- 
versed, and  that  the  former  judgment  should  remaia  unimpeached.  Han- 
kin  V.  Broomhead,  3  Bos.  &  PuL  607. 

(57)  See  note  (55).  No  su^estion  is  necessary  on  a  judgment  by 
warrant  of  attorney.     Kinnersley  v.  Mussen^  5  Taunt.  264. 

(58)  See  the  forfii  of  this  writ,  2  Wms.  Saunders,  187,  c. 

(59)  By  Stat.  3  &  4  Will.  IV.  c.  42,  s.  16,  the  writ  shall  be  executed 
before  the  sheriff,  unless  otherwise  ordered  by  the  court  where  action  is 
pending,  or  by  a  judge  of  one  of  the  superior  courts. 

(60)  See  the  form  of  postea  returned  by  justices  of  assize,  2  Wms. 
Saunders,  187,  c. 
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9cire  facias  (61),  upon  the  said  judgment  agiunst  the  defendant,  or 
against  his  heir,  terre-tenant,  or  his  personal  representative ;  sug- 
gesting other  breaches  of  the  said  covenants  or  agreements ;  and  to 
summon  him  or  them  respectively,  to  show  cause  why  execution 
shall  not  be  had  upon  the  said  juc^gment :  upon  which  there  shall 
be  the  like  proceeding,  as  was  in  the  action  of  debt  upon  the  said 
bond,  for  assessing  damages  upon  trial  of  issue  joined  upon  such 
breaches,  or  inqmry  thereof,  upon  a  writ  to  be  awarded  as  afore- 
said ;  and  upon  payment  or  satisfaction  as  aforesaid,  of  such  future 
damages,  costs,  and  charges,  all  further  proceedings  are  again  to  be 
stayea ;  and  so  toties  quoties ;  and  the  defendant,  his  bMy,  lands, 
or  goods,  shall  be  discharged  out  of  execution  as  aforesaid.^' 


VI.  Debt  on  Bond  of  Ancestor  against  Heir^  p.  585 ;  Pleadings, 
p.  587 ;  Riens  per  Descent^  p.  587 ;  Replication^  p.  587 ; 
Of  ike  Liability  of  the  Heir  for  the  Value  of  the  Land 
alienated  under  11  Geo.  IV.  ^  1  Will.  IV.  c.  147,  s.  6,  p. 
589 ;  Of  the  Liability  of  Devisee  under  the  same  Statute^ 
p.  590 ;  Judgment^  p.  592 ;  Execution,  p.  592. 

Debt  will  lie  against  an  heir,  having  assets  by  descent  in  fee  sim- 
ple, on  the  obligation  of  his  ancestor,  wherein  the  heir  is  expressly 
Dound  (62).    The  law  considers  the  bond  of  the  ancestor,  wherein 


(61)  See  fonn  of  this  writ  against  defendant,  Tidd's  Pract.  Forms,  Ist 
ed.  p.  430.  If  the  plaintiff  proceeds  to  execution,  without  a  scire  facias, 
the  court  will  set  aside  the  execution,  and  order  the  money  levied  under 
it  to  be  restored.  Willoughhy  v.  Swinton^  6  East,  550.  In  cases  within 
this  statute,  although  new  breaches  take  place  within  a  year  after  judg- 
ment recovered,  yet  the  plaintiff  is  bound  to  sue  out  a  scire  facias,  S.  C, 

(62)  **  The  executor  more  actually  represents  the  person  of  the  testator, 
than  the  heir  does  the  person  of  the  ancestor ;  for  if  a  man  binds  himself, 
his  executors  are  boundj  though  they  be  not  named ;  but  so  it  is  not  of 
the  heir."  1  Inst.  209,  a.  See  also  Barber  v.  Fox,  2  Saund.  136,  and 
ante,  p.  45,  S.  C.  "  In  an  action  against  the  heir  at  law  for  a  debt  of  his 
ancestor  upon  specialty,  the  ground  of  the  charge  is,  that  he  is  bound  as 
well  as  the  ancestor,  and  therefore  it  is  in  the  debet  and  detinet,  as  it  would 
have  been  against  the  ancestor ;  and  the  law  gives  him  liberty  to  discharge 
himself  by  pleadine  nothing  by  descent,  or  but  so  much ;  which  plea,  if 
found  ftJse,  he  is  charged  as  a  person  bound  for  die  whole  debt,  if  ne  had 
but  one  acre ;  which  is  not  the  case  of  an  executor,  who  is  charged  only 
for  so  much  as  comes  to  his  hand,  notwithstanding  such  plea  found  false. 
Per  Lord  Hardwicke,  Ch.,  1  Ves.  212. 
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the  heir  is  bound,  as  beoomii^,  upon  the  death  of  the  ancestor,  the 
heir'*8  own  debt,  in  respect  of  the  assets^  which  the  heir  has  in  hig 
oum  right,  and  holds  him  liaole  upon  such  bond,  to  the  value  of  the 
land  descended  (63).  Hence  the  action,  on  the  bond  of  the  ancestor, 
ought  to  be  brought  against  the  heir  in  the  debet  and  detinet  (64). 
But  if  it  be  brought  m  the  detinet  only  (r),  the  omission  of  the 
debet,  which  was  error  at  common  law,  will  be  cured  after  verdict, 
by  Stat.  16  &  17  Car.  II.  c.  8.  And  although  it  is  the  debt  of  the 
defendant  («),  because  his  ancestor  has  bound  him,  yet  he  is  not 
liable  any  further  than  to  the  value  of  the  land  descended ;  and  as 
soon  as  he  has  paid  his  ancestor's  debt,  to  the  value  of  the  land,  he 
is  entitled  to  nold  the  land  discharged.  Where  the  obligor  has 
heirs  and  lands  on  the  part  of  his  father  and  on  the  part  of  his 
mother,  both  heirs  shall  oe  equally  charged  {().  The  possession  of 
a  tenant  for  years,  being  a  rightful  possession,  is  considered  in  law 
as  the  possession  of  the  heir,  and  tnerefore  gives  him  a  seisin  in 
fact.  A.  seised  of  land  in  fee  simple,  at  the  time  of  her  death,  in 
the  possession  of  a  tenant  from  year  to  year,  died,  leaving  B.  her 
heir  at  law.  No  rent  was  ever  paid  to  him,  it  being  supposed  that 
the  land  passed  to  a  devisee  under  the  will  of  A.  After  the  death 
of  B.  his  son  and  heir  brought  ejectment  and  recovered  the  land. 
It  was  holden  (u),  that  B.  was  seised  mfact  of  the  land  in  question, 
which  descended  from  him  to  his  son,  and  was  therefore  assets  in 
the  hands  of  the  son  and  heir,  liable  to  the  bond  debt  of  the  ances- 
tor. If  the  defendant  is  only  collateral  heir  of  the  obligor,  the 
declaration  ought  to  charge  him  specially,  and  the  mesne  descents 
ought  to  be  stated.  In  debt  on  bond  against  the  defendant  (tr),  as 
brother  and  heir  to  J.  S.,  the  defendant  pleaded  riens  per  descent 
from  his  brother.  A  special  verdict  was  found,  that  the  obligor 
was  seised  in  fee,  had  issue,  and  died  seised,  and  the  issue  died  with- 
out issue ;  whereupon  the  lands  descended  to  the  defendant  as  heir 
to  the  son  of  his  brother ;  it  was  holden,  that  the  issue  was  found 
against  the  plaintiff;  for  the  defendant  had  nothing  as  inunediate 
heir  to  his  brother,  but  took  by  descent  from  the  son  of  his  brother ; 
and  although  the  defendant  was  chargeable  as  heir  upon  this  bond, 
yet,  being  collateral  heir  only,  the  plaintiff  ought  to  nave  declared 
specially.     But  this  rule,  as  to  stating  the  mesne  descents  in  the 

(r)  Comber$  v.  Watton,  1  Ley.  224.  (v)  Buthby  ▼.  Vupon,  3  B.  &  C.  298. 

(«)  Buckley  ▼.  Niffktingale,  Str.  665.  (w)  Jenki  r, ,  Cro.  Car.  151 ;  BeWt 

(0  11  Hen.  VII.  12,  b.  case,  HeU.  134. 


(63)  The  debt  is  not  a  lien  upon  th^  land  from  the  ancestor's  death, 
but  only  capable  of  being  made  so  by  the  suit  of  the  party. 

(64)  ''  Because  the  inheritance  of  the  ancestor,  which  creates  a  lien 
upon  the  heir,  is  possessed  by  the  heir  jur^  propria,  and  not  alieno,  as  the 
personal  estate  is  by  the  executor."    Gilb.  Debt,  6.  2,  c.  1. 
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declaration,  applies  only  to  descents  from  persons  seised  in  fee  simple 
in  possession;  for  where  A.,  being  seised  in  fee (x),  bound  himself 
and  his  heirs  in  a  bond,  and  having  two  sons,  B.  and  C,  limited  the 
estate  to  himself  for  life,  remainder  to  his  eldest  son  B.  in  taO, 
remainder  to  his  own  right  heirs,  and  died ;  whereupon  B.  became 
seised  in  tail,  with  remainder  in  fee  expectant,  and  afterwards  died, 
leaving  a  son  D.,  who  became  seised  in  like  manner,  and  afterwards 
died  vdthont  issue;  upon  whose  death  the  premis^  descended  to 
C.  in  fee,  the  estate  tad  being  then  extinct ;  an  action  having  been 
brought  on  the  bond  against  C,  as  son  and  heir  to  A.,  and  riens 
per  descent  firom  A.  pleaded ;  it  was  holden,  that  the  declaration 
charging  the  defendant  as  immediate  heir  of  A.,  and  not  mention- 
ing uie  mesne  descents,  was  proper  (65).  The  plaintiff  being  pre- 
sumed a  stranger  to  the  defendant's  pedisree  (y),  it  is  not  necessary 
for  him  to  state  in  the  declaration  how  uie  defendant  is  heir. 

Creditors  by  specialty  should  be  careful  to  make  the  debtor 
bind  his  heir ;  as  thereby  they  will  be  entitled  to  a  priority  in  the 
distribution  of  assets  by  courts  of  equity  under  the  stat.  3  &  4 
W.  IV.  c.  104,  making  freehold  and  copyhold  estates  assets.  See 
this  stat.  post^  tit.  ^*  Executors,'^  s.  VI.  in  fin.  See  also  the  9th 
section  of  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  47»  making  traders' 
estates  assets,  post,  p.  691,  to  which  a  similar  remark  applies. 

Of  the  Pleadings. — Riens  per  descent, — ^To  this  action  the  heir 
may  plead,  that  he  has  not,  nor  had  at  the  commencement  of  the 
suit,  any  lands  or  tenements,  by  hereditary  descent  from  the  ances- 
tor in  fee  simple  (z).  This  plea  is  usually  termed  a  plea  of  riens  per 
descent. 

Rq)licati(m. — ^The  common  replication  to  the  preceding  plea  is, 
that  the  defendant  had  assets  by  aescent  in  fee  simple :  upon  which 
issue  is  usually  joined.  Upon  this  issue  (66)  the  plaintiff  must 
prove  assets  (a) ;  but  proof  of  assets  in  the  county  of  A.  will  support 
an  allegation  of  assets  in  the  county  of  B. ;  for  assets  or  not,  is  the 
substance  of  the  issue,  and  the  place  is  named  only  for  conformity. 

(«)  KMno  y.ltowdin,  Carth.  126  i  per       (y)  DenMam  t.  Sitpketutn^  SiOk.  355. 
Holtf  C.  J.,  tnd  two  jnstioef ,  Bym,  J.»       (jn  Dootr.  pi.  161. 
diMeiiting.  (a)  Cases  cited  in  6  Rep.  47,  a. 


(65)  As  to  what  shall  be  assets  by  descent,  see  Serjeant  Williams's  note 
on  Jefferson  v.  Morton,  2  Saund.  7.  To  the  cases  on  this  subject  there 
collected,  may  be  added  the  case  of  Doe  v.  Hutton,  3  Bos.  &  Pul.  643. 

(66)  Upon  this  issue  the  heir  may  give  in  evidence  a  bond,  acknow- 
ledged by  his  ancestor  to  the  king,  and  an  extent  thereon  against  the  heir, 

ito  the  amount  of  the  assets  descended] .  Per  Holt,  C.  J.,  Home  v.  Adder- 
ey,  Ld.  Raym.  734, 5.  Bat  the  extent  only,  without  the  production  of  the 
bond,  or  examined  copy  thereof,  is  insufficient,  per  Holt,  C.  J.,  Sherwood 
V.  Adderley,  Ld.  Raym.  734. 
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Upon  this  issue  a  question  frequently  arises,  whether  the  heir  takes 
by  purchase  or  descent ;  with  respect  to  which  the  following  rules 
may  be  observed :  If  lands  are  devised  to  the  heir,  and  the  devise 
does  not  make  any  alteratiim,  either  in  the  tenure,  quality,  or  limit- 
ation of  the  estate ;  that  is,  if  the  devise  conveys  to  the  heir  the 
same  estate  as  the  law  would  cast  on  him  by  descent,  then  the  heir 
takes  by  descent,  although  by  the  terms  of  the  devise  there  is  either 
a  possibility  of  a  charge  (6),  or  an  actual  charge  or  incumbrance  on 
the  lands  (c),  as  payment  of  debts  and  legacies,  and  the  like  (67). 
But  now  by  stat.  3  &  4  Will.  IV.  c.  106,  s.  3,  whenanv  land  shidl 
have  been  devised  by  any  testator  who  shall  die  after  the  3l8t  day 
of  December,  1833,  to  the  heir  or  to  the  person  who  shall  be  the 
heir  of  such  testator,  such  heir  shall  be  considered  to  have  acquired 
the  land  as  a  devisee,  and  not  by  descent ;  and  when  any  land  shall 
have  been  limited,  by  anv  assurance  executed  after  the  said  31st  day 
of  December,  1833,  to  the  person  or  to  the  heirs  of  the  person  who 
shall  thereby  have  conveyed  the  same  land,  such  person  shall  be 
considered  to  have  acquired  the  same  as  a  purchaser  by  virtue  of 
such  assurance,  and  shall  not  be  considered  to  be  entitled  thereto 
as  his  former  estate  or  part  thereof.  See  this  statute,  post^  tit. 
"  Ejectment.^  For  the  replication  given  by  stat.  11  Geo.  IV.  &  1 
WiU.  IV.  c.  47,  s.  7,  see  post,  689. 

The  language  of  the  plea  being,  that  the  defendant  had  not  any 
lands  by  descent,  at  the  time  of  the  original  writ  brought,  or  biU 


Clerk  Y.  Smith,  Salk.  241.  Bl.  R.  22 ;  Seijt.  Hill's  MSS.  vol.  26,  p. 

Attam  T.  Heber,  Str.  1270,  and  1       194,  S.  C. 


(67)  Chareing  land  with  the  payment  of  an  annuity  or  rent,  will  not 
prevent  the  heir's  taking  by  descent,  per  Holt,  G.  J.,  in  Emersam  v. 
Inchbird,  Lord  Raym.  728.  In  Haynsworth  v.  Pretty,  Gro.  Eliz.  833 ; 
Moor,  644 ;  Vaugnan,  27 1 ;  the  devise  was  to  the  eldest  son  in  fee,  upon 
condition  of  his  paying  legacies  to  the  second  son  and  daughter ;  and  in 
default  of  his  so  doing,  then  to  such  second  son  and  daughter :  it  was 
holden,  that  the  devise  over  had  not  the  effect  of  preventing  toe  heir  takine 
by  descent.  So  where  the  devise  was  to  the  wife  for  life,  provided  she  did 
not  marry ;  and  if  she  married,  to  the  son  in  fee ;  and  after  her  death,  at 
all  events,  to  the  son  in  fee,  charged  however  with  an  annuity  to  the 
daughter  for  life ;  and  after  the  deadi  of  the  wife  and  daughter,  the  testa- 
tor bequeathed  1500/.  to  the  daughter's  children ;  and  if  no  children,  then 
subject  to  her  appointment ;  and  in  case  of  no  appointment,  to  her  exe- 
cutors; and  in  default  of  his  paymg  the  annuity  to  the  daughter,  or  the 
legacy  to  her  children,  then  he  devised  to  a  trustee ;  it  was  holden,  that  the 
executory  devise  over  did  not  alter  either  the  quantity  or  quality  of  the 
estate  to  the  heir,  and  consequently  that  he  took  by  descent.  Chaplin  v. 
LerotLX,  5  M.  &  S.  14.  So  where  the  devise  was  to  the  heir  in  fee,  with 
an  executory  devise  in  case  he  did  not  attain  21.  Doe  d.  Pratt  v.  Timine, 
1  B.  &  A.  530. 
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filed  against  him,  it  is  evident  that  the  defendant  cannot  avail  him- 
self of  an  alienation  pendina  the  soit,  and  that  the  lands  so  aliened 
will  still  remain  charged  (c/).  If  upon  issue  joined  on  the  plea  of 
riens  per  descent  (e),  the  plaintiff  prove  that  liudds  came  to  tiie  de- 
fendant by  descent,  and  the  defendant  give  in  evidence  a  conveyance 
of  the  same  lands  by  himself  to  a  stranger,  before  action  brought, 
the  plaintiff  may,  to  encounter  this  eviaence,  prove  that  the  con- 
veyance was  fraudulent,  and  therefore  void  by  stat.  13  Eliz.  c.  5. 

Liability  of  Heir  uTukr  Stat.  11  Geo.IV.^l  WiU.IV.cA7(f). 
— At  the  common  law,  if  the  heir  had  made  a  band  fide  alienation  of 
the  lands  descended,  before  action  brought,  he  was  discharged  (^), 
and  he  might  have  pleaded  this  in  bar ;  consequently  there  was  not 
any  remedy  against  him  at  law ;  although  in  equitv  (A)  he  was  re- 
sponsible for  the  value  of  the  land  aliened ;  but  now,  by  stat.  1 1  Qeo, 
tV.bl  Will. IV.  c.  47.  8.  6  (68),  the  heir  is  rendered  liable  m  an 
action  of  debt  or  covenant,  to  the  value  of  the  land  aliened  before 
action  brought  or  process  sued  out  aeainst  him ;  and  such  execu- 
tion shall  be  taken  out  upon  any  judgment  obtained  against  such 
heir  (i),  to  the  value  of  the  said  land,  as  if  it  was  his  own  debt,  but 
not  beyond  (A) ;  and  land,  bond  fide  idiened  before  action  brought, 
is  specially  exempted  from  such  execution. 

By  the  7th  section  of  the  same  statute  it  is  provided,  *^  That  where 
debt  or  covenant  upon  a  specialty  is  brought  against  any  heir,  he  may 
plead  riens  per  descent  at  the  time  of  the  original  wnt  brought,  or 
bill  filed  against  him ;  and  the  plaintiff  may  reply  (69),  that  he  had 

d)  1  IbmL  102,  a,b.  Kilmaim,  Excli.  T.  5  &  6  Geo.  II.  MSS. 

e)  Gooek'i  case,  5  Rep,  60,  a.  (0  Per  Ld.  Maeele^id,  Gh.,  in  CoU' 


^ 


^)  Explained  and  extended  by  ftat.      wum  t.  Wineh,  1  P.  Wma.  777. 
2  &  3  Vict.  0.  %0,po9it  p.  591.  (k)  Brown  t.  Shuier,  2  Cr.  &  J.  311 ; 


Tennes  de  la  Ley,  v.  Aiaeta.  1  Tyrw.  400. 

Per  C&mynt,  B.,  in  Krew  ▼•  Ld. 


(68)  This  clause,  and  the  7th,  with  the  exception  of  the  additional 
remedy  by  covenant,  is  almost  verbatim  the  same  with  the  5th  and  6th 
sections  of  3  &  4  Will.  &  Ma.  c.  14,  made  perpetual  by  6  &  7  Will.  III. 
c.  14,  but  now  repealed  by  stat.  11  Geo.  I  v.  &  I  Will.  IV.  c.  47,  except 
as  to  persons  who  died  before  16th  July,  1830. 

(69)  To  a  plea  of  riens  per  descent^  the  plaintiff  replied,  that  the  obligor 
(&ther  of  the  defendant)  died  on  such  a  day,  and  that  the  defendant,  after 
his  death,  and  before  ibe  action  brought,  had  lands  by  descent  from  his 
father  in  fee  simple,  unde  querenti  de  debito  prmdicto  satisfecisse  potuit^ 
and  concluded  with  a  verification.  Upon  demurrer,  it  was  objected,  that 
the  replication  was  ill,  because  the  plaintiff  had  put  the  value  of  the  lands 
m  issue  by  these  words,  unde,  ^c.  de  debito  prmdicto  satisfecisse  potuit^ 
which  ought  to  have  been  omitted ;  because  the  statute  is  express,  that 
after  issue  tried,  the  jury  shall  inquire  of  the  value ;  so  that  it  is  matter  of 
idbuest  only,  ex  officio^  and  not  to  be  the  point  of  the  issue ;  but  the  court 
held  the  replication  good ;  observing,  that  if  unde^  S^c.  de  debito  pried. 
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lands,  &c.  from  his  ancestor,  before  original  writ  brought,  or  bill 
filed ;  and  if^  upon  issue  joined  thereupon,  it  be  found  for  the  plain- 
tiff, the  jury  (70)  shall  inquire  of  the  Yalue  of  the  lands,  &e.  so 
descended ;  and  thereupon  judgment  shaU  be  given,  and  execution 
awarded  as  aforesaid,  (that  is,  against  the  heir,  to  the  value  of  the 
land,  as  if  the  same  were  the  proper  debt  of  the  heir;)  but  if  judg- 
ment be  given  against  such  heu*,  uj  confession  of  the  action  without 
confessing  assets  descended,  or  upon  demurrer,  or  nihil  dieU^  it 
shall  be  for  the  debt  and  damage,  without  any  writ  to  inquire  of  the 
lands,  &c.  so  descended/'  The  heir  cannot  plead  assets  in  the 
hands  of  the  executors  (/)  ;  for  it  is  at  the  election  of  the  obligee 
to  sue  either  the  heir,  or  the  executors.  A  plea  by  the  heir  (m), 
that  he  claims  to  retain  a  certain  sum  for  money  laid  out  in  re- 
pairsy  not  stating  them  to  be  necessary  repairs  of  the  tenements 
descended,  cannot  be  supported. 

Liability  of  Devisee  under  Statute. — Before  the  stat.  of  3  &  4 
Will.  &  Ma.  c.  14,  persons  who  had  bound  themselves  and  dieir 
heirs  by  bond,  or  other  specialties,  used  frequently  to  alienate  the 
lands  of  which  thev  were  seised  in  fee  simple  by  devise,  for  the 
purpose  of  defraudmg  their  creditors ;  becauise,  at  common  law, 
such  lands,  in  the  hands  of  the  devisee  or  alienee,  were  not  liable 
to  the  specialty  creditor.  To  remedy  this  inconvenience,  several 
provisions  were  made  by  stat.  3  &  4  Will.  &  Ma.  c.  14,  made  per- 
petual by  stat.  6  &  7  Will.  III.  c  14,  the  general  view  of  which 
was  to  prevent  such  creditors  from  being  defrauded  of  their  debts, 
and  to  put  the  devisee  on  the  same  footing  with  the  heir  (n),  but 
as  this  statute  has  been  repealed,  except  as  to  persons  who  died 

{t)  10  Hen.  YII.  8,  b.,  per  Vawuour^  urieket  hftTing  altered   his  opinion,  and 

J.  C.  B.y  and  Cape's  case,  1  And.  7,  S.  stated   lus  reasons,  made  the  following 

P.  a4)ndged.  memorable  observation :  '<  These  are  the 

(m)  Sheielworth  t.  Neville^  1  T.  R.  reasons    which  indnoed  me  to  alter  my 

454.  opinion,  and  I  am  not  ashamed  of  doing 

(n)  See  remarks  of  Lord  Hardwieke  on  it ;  far  I  ahoayt  thought  it  a  much  greater 

this  stat.  in  Oalton  ▼.  Haacoek,  2  Atk.  reprtMch  to  a  judge  to  continue  m  hie 

432.  This  is  the  case  in  which  Loid  Hard-  error  than  to  retract  it,"  2  Atk.  4S9. 


satisf,  pot.  had  been  omitted,  it  might  have  been  a  good  cause  of  objec- 
tion ;  for  the  statute  does  not  require  any  alteration  of  the  form  of  the 
usual  replication,  except  only  as  to  the  time  concerning  the  assets  by 
descent ;  and  the  conclusion,  which  before  the  statute  was  to  the  country, 
must  now  be  with  an  averment,  in  order  to  give  the  defendant  an  oppor- 
tunity of  answering  the  new  matter  alleged  in  the  replication.  Redshaw 
V.  Hesther,  Garth.  353.    See  the  pleadings  in  this  case,  5  Mod.  119. 

(70)  In  Jeffryy.  Barrow,  10  Mod.  18,  Potds,  J.,  and  Eyre,  J.,  were 
of  opinion,  that  by  ''the  jury,"  in  this  clause,  must  be  understood  the 
jury  that  tried  the  cause ;  and  consequently,  if  that  jury  omitted  to 
mquire  of  the  value  of  the  lands,  such  omission  could  not  be  supplied  by 
another  jury. 
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before  the  1 6th  July,  1830,  by  stat.  1 1  Geo.  IV.  &  1  Will.  IV.  c.  47, 
it  will  be  sufficient  to  state  the  enactments  contained  in  the  last- 
mentioned  statute ;  by  which,  all  wills  (o)  and  testamentaij  limitar 
tions,  dispositions  or  appointments  already  made,  [that  is,  before 
16th  July,  1830,]  by  persons  now  in  bemg,  or  hereafter  to  be 
made  by  any  person  concerning  any  manors,  lands,  &c.,  or  any  rent, 
&c.  or  charge  out  of  the  same,  whereof  any  person  at  the  time  of 
his  decease  shall  be  seised  in  fee  simple,  in  possession,  reversion  or 
remainder,  or  have  power  to  dispose  of  the  same  bv  will,  shall  be 
deemed  (only  as  against  such  person  and  his  heirs,  successors, 
executors,  &c.  with  whom  the  person  nuilfing  such  will,  &c.  shall 
have  entered  into  any  bond,  covenant,  or  other  specialty  bindinff 
his  heirs,)  to  be  fraudulent  and  void.  And  every  such  creditor  (p) 
may  maintain  debt  or  covenant  (71),  upon  the  bonds,  covenants  and 
specialties,  against  the  heirs  and  devisees,  or  devisees  of  such  first- 
mentioned  devisees j'oiitf/y  (72),  and  such  devisees  shall  be  chaigeable 
for  a  &lBe  plea  in  the  same  manner  as  the  heir  is,  or  for  not  confessing 
the  lands  descended.  By  the  4th  section,  if  there  is  not  any  heir 
at  law,  the  creditor  may  bring  debt  or  covenant  against  the  devisee 
solely.  The  6th  section  contains  an  exception  in  favour  of  limita- 
tions, or  appointments,  or  devises,  or  dispositions  made  for  the 
pa}rment  of  debts  (9),  or  portions  for  children,  other  than  the  heir 
at  law,  in  pursuance  of  any  marriage  contract,  bond  fide  made 
before  marriage.  The  8th  section  provides,  '^  that  every  devisee 
made  liable  bv  this  act,  shall  be  chargeable  in  the  same  manner  as 
the  heir,  by  force  of  this  act  (r),  notwithstanding  the  lands,  &c.  to 
him  devised,  shall  be  aliened  before  action  brou^t.*'  By  the  9th 
section,  traders*  estates  shall  be  assets  to  be  administered  in  courts 
of  equity,  provided  that  creditors  by  specialty  in  which  heirs  are 
bound,  shall  be  paid  before  creditors  by  simple  contract,  or  specialty 
in  which  heirs  are  not  bound.  The  11th  section  authorizes  courts 
of  equity,  in  cases  where  suits  have  been  instituted  for  the  payment 
of  debts,  to  compel  infant  heirs  and  devisees  to  convey  the  estates 
liable,  and  which  have  been  decreed  to  be  sold  for  the  satisfaction 
of  the  debts.  The  12th  section  contains  a  similar  enactment  with 
respect  to  persons  having  life  or  limited  interests ;  and  these  pro- 
visions are  by  stat.  2  &  3  Vict.  c.  60,  [17th  Aug.  1839;]  s.  1,  ex- 
tended, so  as  to  authorize  courts  of  equity  to  direct  mortgages  as 

(0)  Sect.  2.  (q)  See  Gott  t.  AiUmom,  Wmet,  521. 

{p)  Sect.  3.  (r)  See  sect.  6,  ante. 


(71)  This  is  new ;  for  under  the  stat.  of  Will.  &  Ma.  debt  only  could 
have  been  maintained.     Wilson  v.  Knubley^  7  East,  128. 

(72)  See  the  form  of  declaration  in  debt  against  heir  and  devisee  jointly, 
under  the  stat.  of  Will.  &  Ma.  CUa.  Entr.  243,  pi.  19 ;  Lil.  Entr.  145, 
529,  530 ;  2  Rich.  C.  P.  241. 
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well  as  sales  to  be  made  of  the  estates  of  infant  heirs  and  devisees 
liable  to  the  debts. 

The  intention  of  the  statute  was  to  prevent  three  inconveniences : 
1,  that  the  creditor  should  not  be  defrauded  by  a  devise ;  or  2,  by 
alienation ;  8,  that  the  heir  should  not  be  charged  with  the  whole 
debt  by  his  false  plea ;  for,  at  the  common  law,  if,  on  issue  joined 
on  rieM  per  descent^  it  were  found,  that  the  heir  had  any  land, 
however  uttle,  per  descent  in  fee  simple,  he  was  chargeable  with 
the  whole  debt,  for  his  false  plea ;  and  the  alteration  introduced  by 
this  statute  was  to  enable  the  creditor  to  recover,  after  the  alienar 
tion  of  the  heir ;  but  then  he  is  to  take  proof  of  the  value  upon 
himself,  and  recover  no  more  of  his  debt  than  the  value  of  the  lands 
amounted  to.     By  the  common  law,  the  infant  heir  mi^t  have 

S leaded  his  nonage,  and  prayed  that  the  parol  mieht  demur  («). 
fot  so  the  infant  devisee  {t)  under  the  statute  of  Wfll.  &  Ma^  and 
now  by  the  10th  section  of  Uie  last  act  («),  the  parol  shall  not 
demur  by  or  against  infants. 

Judgment. — If  the  heir  confesses  the  action,  and  declares  witJi 
certainty  the  assets  which  he  has  by  descent,  the  judgment  shall  be 
that  the  plaintiff  do  recover  his  debt  and  damages  (t^,  to  be  levied 
of  the  assets  descended. 

If  the  heir  confesses  the  action  (a;),  and  says  that  he  has  nothing 
by  descent  but  a  reversion,  after  the  death  of  A.  B.,  of  so  many 
acres  of  land,  situate,  &c.,  the  plaintiff  may  pray  a  special  judg- 
ment, that  he  recover  the  debt  and  damages  to  be  leviea  of  the  said 
reversion,  quando  acciderit(y).  If  the  heir  pleads  riens  per  de- 
scent (z)^  or  pa}rment  by  a  co-obligor  (a),  and  it  is  found  against 
him,  the  judgment  shall  be  general ;  that  is,  to  recover  the  debt 
and  damages. 

^ecution, — ^As  the  judgment  in  debt  against  an  heir,  upon  riens 
per  descent  pleaded  and  found  against  him  (ft),  is  general,  so  is  the 
execution.  Thus  it  was  holden,  that  the  plaintiff  might  have  execu- 
tion, bv  writ  of  elegit,  of  a  moiety  of  all  the  lands  of  the  heir;  as 
well  of  those  which  the  heir  has  by  purchase,  as  of  those  which  he 
hath  by  descent  (73). 

(•)  Gab.  H.  C.  B.  56.  (y)  Per  Holt,  C.  J.,  Carth.  129. 

(t)  Piatket  T.  Bee^,  4  East,  485.  (z)  21  Edw.  III.  9,  b.  pi.  28 ;  Doetr. 

(v)  11  Geo.  IV.  &  1  WiU.  IV.  c.  47.  pi.  181 ;  AOem  ▼.  Holdm,  2  RoL  Abr.  71, 

(w)  Daoff  T.  P€py9,  Flowd.  438,  reoog-  pi.  8 ;  Sty.  287,  288,  8,  C, 

nised  by  HcU,  C.  J.,  in  Smiik  y.  Angel,  (a)  BrauUin  ▼.  MiUmUt,  Carth.  93. 

7  Mod.  44.  (»)  21  Edw.  III.  9,  b.  pi.  28 ;  Smde 

(#)  Dy.  373,  b.  t.  l^ffm,  2  Leon.  11. 

(73)  It  seems,  however,  that  the  plaintiff  is  not  compelled  to  sue  an 
elegit  in  this  case,  but  he  may  suggest  that  the  defenoant  has  certain 
lands,  (describing  them,)  by  descent,  and  pray  execution  against  such 
lands;  for  possibly  the  heir  may  not  have  any  other  than  those  which  he 
has  by  descent.    2  Rol.  Abr.  71.  pi.  3. 
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If  the  heir  suffers  judgment  to  20  by  default,  and  does  not  show 
with  certainty  the  assets  descended,  the  judgment  shall  be  general, 
and  the  execution  may  be  awarded  against  the  heir  as  for  his  own 
debt,  by  capias  ad  satisfaciendum  against  his  person  (c),  or*^.  fa. 
against  his  goods  and  chattels  (d).  If  judgment  is  given  against 
the  heir  upon  demurrer  (74),  the  body  of  the  heir  may  be  taken  in 
execution  (e). 


VII.  Debt  an  Judgment^  and  New  Ride  as  to  the  Plea  of 
Judgment  recovered  in  another  Court. 

Debt  lies  upon  a  judgment,  within  or  after  the  year  after  the 
recovery  (/).  An  action  of  debt  may  be  maintained  in  the  Court 
of  King^s  Bench  or  Common  Pleas,  upon  a  judgment  recovered  in 
one  of  the  courts  of  the  city  of  London  by  special  custom ;  although 
the  original  action  could  not  have  been  brought  in  the  superior 
courts  {g).  Debt  lies  on  a  judgment  for  damages  in  a  real  action ; 
for,  by  the  judgment,  the  damages  are  reduced  to  personalty ;  as  for 
damages  recovered  in  an  action  of  waste  (A).  So  on  a  judgment  in 
scire  facias  on  a  recognizance  (i).  Debt  also  lies  upon  a  judgment 
in  an  inferior  court ;  but  the  declaration  must  allege,  that  the  cause 
of  action  in  the  original  suit  arose  within  the  jurisdiction  of  the 
inferior  court  (k)  ;  it  is  not  enough  to  allege,  that  the  plaintiff  re- 
covered his  damages  within  that  jurisdiction.  Debt  on  judgment 
lies  onlv  where  the  judgment  remains  unsatisfied  (/).  Hence  where 
the  defendant  had  been  taken  in  execution  on  a  judgment,  and 
afterwards  was  discharged  out  of  custody^  with  the  consent  of  the 

(e)  Barker  v.  Bome,  Moore,  522,  and  600-1,  45. 

Cro.  Eliz.  692  ;  Trewmiard't  cue,  Plowd.  (A)  43  Edw.  III.  2.    Bat  see  stat.  3  & 

440,  b,  S.  P.  4  WiU.  IV.  c.  27,  §.  36. 

(d)  Poxon  V.  Smartf  C.  B.  Hil.  4  Geo.  (i)  Lovelepe't  case,  2  Leon.  14. 

II.  MSS.  (k)  Read  ▼.  Pope^  1  Cr.  M.  &  R.  302 ; 

(e)  Grenetmith  ▼.  Braekhole,  cited  in      4  Tynr.  403,  8.  C. 
Pbwd.  440,  b.  (0  Vigen  v.  Aldrich,  4  Burr.  2482, 

f)  43  Edw.  III.  2,  b.  recognised  in  Jaquee  y.  Withy,  1  T.  R. 

)  Maeon  ▼.  NieholU,  1  RoU.  Abr.      557. 


i5 


(74)  And  so,  if  the  heir  Is  condemned  on  any  plea  whatsoever,  or  by 
default,  or  without  plea  for  any  cause,  the  practice  is  for  the  plaintiff  to 
have  execution  of  the  body  of  the  heir,  or  his  goods,  or  elegit  of  his  lands, 
unless  he  confesses  the  debt,  and  shows  the  certainty  of  the  lands  de- 
scended. Per  Plowd.,  in  Davye  v.  Pepys^  Plowd.  440,  b.  It  was  said 
by  Holtf  G.  J.,  d^ivering  the  judgment  of  the  court,  in  Smith  v.  Angell, 
lA.  Raym.  783,  that  the  foregoing  resolution  in  Plowden  had  been  always 
held  to  be  law. 

TOL.  I.  Q  a 
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plaintiff,  upon  entering  into  an  agreement  to  pay  the  debt  by  instal- 
ments, part  whereof  the  defendant  had  aecoroingly  paid,  but  had 
failed  in  payment  of  the  remaining  part ;  it  was  hiolden,  that  the 
plaintiff  could  not  maintain  an  action  upon  the  judgment.  The 
venue  in  this  action  must  be  laid  in  the  county  where  ibe  judgment 
was  given,  and  not  in  the  county  where  the  original  cause  of  action 
arose  (m).  The  defendant  cannot  plead  nil  debet  (n).  If  there  be 
not  any  such  record  as  the  plaintiff  has  declared  on,  the  defendant 
must  plead  nul  tiel  record ;  which  issue  is  tried  by  producing  the 
record  itself,  if  it  be  a  record  of  that  court  where  the  action  is 
brought ;  but  by  new  rule,  H.  T.  4  Will.  IV.,  R.  G.  8,  where  a 
defendant  shall  plead  a  plea  of  judgment  recovered  in  another  court, 
he  shall  in  the  margin  of  such  plea  state  the  date  of  such  judgment ; 
and  if  such  judgment  shall  be  in  a  court  of  record,  the  number  of  the 
roll  on  which  such  {proceedings  are  entered,  if  any ;  and  in  default 
of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign  judgment  as 
for  want  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by  the 
defendant,  the  plaintiff,  on  producing  a  certificate  from  the  proper 
officer  or  person  having  the  custody  of  the  records  or  proceedmgs  of 
the  court  where  such  judgment  is  alleged  to  have  been  recovered, 
that  there  is  no  such  record  or  entry  of  a  judgment  as  therein  stated, 
shall  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of 
the  court  or  a  judge.  A  plea  of  nul  tiel  record  (o),  pleaded  to  an 
action  of  debt  on  an  Irish  judfirment  recovered,  must  conclude  to  the 
country ;  for  it  is  only  provable  by  an  examined  copy  on  oath,  the 
veracity  of  which  is  only  triable  by  a  jury.  A  writ  of  error  pending 
on  the  judgment  may  be  pleaded  in  aliAtement  {p\  but  not  in  bar  {q). 
If  the  defendant  bring  a  writ  of  error,  and  the  plaintiff  bring  another 
action  on  the  judgment  and  recover,  he  cannot  sue  out  execution  oa 
the  second  judgment,  until  the  writ  of  error  be  determined  (r).  The 
more  regular,  as  well  as  the  least  expensive,  mode  by  which  a  plain- 
tiff may  reap  the  benefit  of  his  judgment,  is  by  writ  of  execution ; 
hence  the  proceeding  by  action  of  debt,  being  considered  as  a  vexa- 
tious and  oppressive  mode  of  enforcing  the  judgment,  is  discounte- 
nanced by  the  courts  in  Westminster-hall ;  and  by  statute  43  Geo. 
III.  c.  46,  s.  4,  (Lord  EUenborou^h's  Act,)  ^*  the  plaintiff  in  such 
action  shall  not  recover  costs,  unless  the  court  in  which  the  action 
is  brought^  or  some  judge  of  the  same  court,  shall  otherwise  order.*" 


(m)  Hob.  196.  {p)  Ahy  v.  Buxtfm,  Cftrth.  1. 

(»)  Gilb.  Debt,  and  new  rules.  (q)  Rogen  ▼.  Mayhoe,  Carth.  1. 

(o)  ColliniT.Ld,Mathew,iEBai,473\  (r)  T^uwett  v.  8t&me,  4  Bnrr.  24S4. 


but  lee  Bmrrit  t.  Satmden,  4  B.  &  C.      BettmiU  y.  Siack,  3  T.  R.  643. 
411. 
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Vin.  JDehi  for  Rent  Arrear,  p.  695 ;  Stat.  4  Geo.  II.  c.  28, 
against  Tenants  holding  over  after  Notice  from  Landlord, 
p.  696;  Stat.  11  Geo.  II.  c.  19,  against  Tenants  holding 
over  after  Notice  given  by  themselves^  p.  599  ;  Declaration, 
p.  600 ;  Debt  for  Use  and  Occupation,  p.  601 ;  Pleadings, 
p.  601;  Evictum,p.6^2',  Nil  habuit  in  tenementis,  p.  604i ; 
Statute  of  Limitations,  p.  604. 

If  a  lease  be  of  lands  or  tenements  for  years  (s),  or  at  will  (^9  ren- 
dering rent,  debt  lies  for  the  recovery  of  rent  arrear,  by  the  common 
law.  So  if  a  lease  be  for  life  (u),  after  the  estate  of  freehold  deter- 
mined, debt  lies  for  the  arrears,  by  the  common  law :  and  now,  by 
Stat.  8  Ann.  c.  14,  s.  4,  though  a  lease  for  life  be  continuing,  any 
person  having  rent  due  on  such  lease  may  bring  debt  for  the  same, 
m  the  same  numner  as  if  due  upon  a  lease  for  years.  But  debt  does 
not  lie  (x)  at  the  common  law,  nor  by  stat.  8  Ann.  c.  14,  for  the 
arrears  of  an  annuity  or  yearly  rent  devised,  payable  out  of  lands 
to  A.  during  the  life  of  B.,  to  whom  the  lands  are  devised  for  life, 
B.  paying  the  same  thereout,  so  long  as  the  estate  of  freehold  con- 
tinues. At  common  law,  if  a  person  seised  of  rent  service,  rent- 
charge,  rent-seek,  or  fee-farm  in  fee  simple  died  (y),  and  there  was 
rent  arrear,  neither^  his  heir  nor  executor  could  maintain  an  action 
of  debt  for  such  rent :  the  heir  was  not  competent  to  sue,  because 
he  was  a  straneer  to  the  personal  contracts  of  his  ancestor ;  and  the 
executor  was  incompetent,  inasmuch  as  he  did  not  represent  his 
testator  as  to  an^  contracts  relating  to  the  freehold  and  inheritance. 
To  obviate  this  mconvenience,  it  was  enacted  by  stat.  82  Hen.  VIII. 
c.  S7,  s.  1,  that  an  executor  or  administrator  of  anv  person  seised  of 
rent-service^  rent-charge,  or  rent-seek,  or  of  a  fee-farm  rent,  in  fee, 
in  tail,  or  for  life,  might  maintain  debt  against  the  person  who  ought 
to  pay  the  same,  and  his  personal  representative  (75).  At  the 
common  law,  the  devisee  (z),  or  assignee  (a)  of  rent  reserved  on  a 
lease  for  years  might  maintain  debt  for  the  rent,  in  cases  where  the 
tenant  had  attorned ;  for  that  transferred  the  privity  of  contract. 
By  the  stat.  4  Ann.  c.  16,  s.  9,  attornment  is  no  longer  necessary  (&). 
As  to  stat.  32  Hen.  VIII.  o.  37,  and  what  persons  are  within  this 
statute,  Bee  past,  under  tit.  ^^  Distress/'  s.  IV. 

(«)  Lit  s.  58.  («)  Ardt  t.  WatkiH,  Cro.  Elix.  687, 

(/)  Id.  1.  72.  651 ;  dted  per  Cur.  in  RivU  t.  Waiiom, 

(«)  1  RoU.  Abr.  596,  pi.  11.  5  M.  &  W.  266. 

(r)  Webb  ▼.  Ji§^g9t  4  M.  &  S.  113 ;  (a)  Robin»Y.  CoTf  1  Ler.22. 

KeUf  V.  Clubbe,  8  Brod.  &  B.  130.  (b)  See  Allen  t.  Brjfon,  5  B.  &  C.  512. 
(y)  1  Inst.  162»  a. 

(75)  The  action  is  local,  and  must  be  brought  where  the  land  lies. 
Bull.  N.  P.  177  ;  but  under  stat.  3  &  4  Will.  IV.  c.  42,  s,  22,  may  be 
tried  in  any  county. 

qq2 
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The  action  must  be  brought  against  the  peraons  who  took  the 
profits  when  the  rent  became  m  arrear  (c),  or  against  their  executors 
or  administrators.  If  A.  make  a  lease  for  life  (d)j  or  a  gift  in  tail, 
reserving  a  rent,  that  is  a  rent-service  within  this  statute.  The 
act  is  remedial  (e),  and  extends  to  the  executors  of  all  tenants  for 
life.  If  lessee  for  years  assign  over  the  term,  reserving  a  rent,  he 
may  maintain  debt  for  such  rent  arrear,  although  he  has  not  any 
reversion  (/).  By  stat.  4  Oeo.  II.  c.  28,  s.  1,  '^  If  tenants  for  life, 
lives,  or  years  (76),  or  other  persons  coming  into  possession  of  any 
lands,  &c.  under  or  by  collusion  with  such  tenants,  shall  wilfully  (77) 
hold  over  after  the  determination  of  their  term  (78),  and  after 
demand  made  (79),  and  notice  in  writing  (80)  given,  for  ddivering 

(e)  1  Tnit.  162,  b.  («)  Hool  v.  Bell,  Lord  Raym.  172. 

Id)  lb.  (/)  Neweomb  ▼.  Harvey,  Cuth.  161. 


(76)  "  I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  portion  of 
a  year,  may,  for  some  purposes,  be  considered  and  denominated  a  tenant 
for  years.  But  this  is  a  penal  statute,  and  to  be  construed  strictly.  I 
cannot,  therefore,  include  a  tenant  from  week  to  week  in  the  description 
of  tenants  for  life,  lives,  or  years ;  and  I  do  not  remember  any  instance  of 
a  tenant  for  a  less  time  than  a  year  being  held  within  the  statute.."  Per 
Lord  Ellenbarougky  C.  J.,  Lloyd  v.  Rosbee^  2  Gampb.  453.  ^'The  sta- 
tute is  penal,  and  is  to  be  construed  strictly."  Per  Parke,  B.,  in  Robm-- 
son  V.  Learoyd,  7  M.  &  W.  54. 

(77)  A  tenant  who  holds  over,  under  a  h\r  claim  of  right,  will  not  be 
considered  as  wilftilly  holding  over  within  the  meaning  of  tbis  statute ; 
though  it  may  be  decided  eventually,  that  he  had  no  right.  Wright  ▼. 
Smith,  5  Esp.  N.P.C.  203. 

(78)  Where  the  demise  is  for  a  certain  time,  e.  g.  for  one  year  and  no 
longer,  a  notice  to  quit  is  not  necessary  at  the  end  of  the  year  to  put  an 
end  to  the  tenancy.     8  East,  361. 

(79)  In  Wilkinson  v.  Colley,  5  Burr.  2694,  the  court,  considering  this 
as  a  remedial  law  in  favour  of  landlords,  the  penalty  being  given  to  the 
party  grieved,  held,  that  a  notice  to  quit  in  writing  included  a  demand. 
On  the  authority  of  this  case  it  was  holden*,  by  three  judges,  that  where 
a  woman,  tenant  from  year  to  year,  had  received  a  written  notice  to  quit, 
and  before  the  expiration  of  the  year  married,  it  was  not  necessary  for  the 
landlord  to  make  a  demand  on  the  husband,  in  order  to  entitle  him  to 
maintain  an  action  against  the  husband,  on  this  statute,  for  wilfully  hold- 
ing over.  Chambre,  J.,  dififered  from  the  other  judges,  conceiving,  that 
a  demand  ought  to  be  made,  upon  the  party  against  whom  a  penal  action 
is  brought.  N.  In  a  case  of  this  kind  the  husband  may  be  sued  alone,  and 
it  is  not  necessary  to  join  the  wife  for  conformity,  the  husband  being 
in  possession  of  the  estate  at  the  time  when  possession  is  to  be  delivered, 
and  consequently  the  offence  being  committed  by  him ;  for  the  offence, 

•  Lake  V.  Smith,  I  Bos.  &  Pol.  K.  R.  174. 


DEBT.  697 

the  poflseflsion  thereof,  by  their  landlord  or  lessors,  or  persons  enti- 
tled to  the  reversion  or  remainder  of  such  lands,  &c.  or  their 
agents  (81) ;  such  persons  so  holding  over  shall,  for  the  time  they 
shall  so  hold  over,  pay  to  the  persons  kept  out  of  possession,  their 
executors,  administrators,  or  assigns,  at  the  rate  of  double  the 
yearly  value  of  the  lands,  tenements  and  hereditaments  so  detained, 
for  so  long  time  as  the  same  are  detained,  to  be  recovered  by  action 
of  debt,  whereunto  the  defendant  shall  be  obUged  to  give  special 
bail,  against  the  recovery  of  which  penalty  there  shall  not  be  any 
relief  m  equity.^  To  ascertain  the  amount  which  the  tenant  hold- 
ing over  is  to  pay  under  this  statute,  the  value  of  the  soil  itself, 
and  every  thing  which,  by  having  been  attached  to  it,  becomes  part 
of  the  soil,  must  be  estimated ;  and  that  value  is  what  an  occupier 
would  give,  and  the  landlord  would  otherwise  have  received,  for  the 
use  of  the  freehold  and  every  thing  connected  with  it,  during  the 
time  that  the  possession  is  withheld ;  but  where  the  plidntiff,  being 
the  owner  of  a  woollen-mill  and  steam-engine,  let  to  the  defendant 
a  room  in  the  mill,  together  with  a  supply  of  power  from  the  steam- 
engine,  bv  means  of  a  revolving  shaft  in  Uie  room,  it  was  holden  {a)^ 
in  an  action  for  double  value  under  this  statute,  that  in  estimatmg 
such  double  value,  the  value  of  the  power  supplied  could  not  be  in- 
cluded. One  tenant  in  ccmmion  mav  maintain  an  action  on  this 
statute  (A),  without  his  companion,  for  double  the  yearly  value  of 
his  moiety.  An  action  on  this  statute  may  be  brought  after  a  re- 
covery in  ejectment.  The  defendant  (»),  after  having  held  of  the 
plaintiff  a  farm  for  fourteen  years,  received  a  regular  notice  to  quit 
on  the  12th  of  Mav,  1806,  and  the  possession  was  then  demanded 
of  him ;  but  he  refused  to  deliver  it  up,  and  held  over  till  the  7th 
of  February,  1807;  whereupon  the  plaintiff  brought  his  ejectment 

ijg)  BobimoH  ▼•  Learoyd,  7  M.  &  W.  (A)  Cutting  v.  Dirbp,  2  Bl.  Rep.  1077. 

48.  (t)  Soulsby  t.  Neving,  9  East,  310. 


which  consists  in  not  complying  with  the  demand  to  deliver  possession  at 
the  time  when  it  ought  to  be  complied  with,  is  not  complete  until  the  day 
for  delivering  possession  arrives.  The  demand  need  not  be  made  either  on 
or  before  the  expiration  of  the  term,  but  may  be  made  afterwards ;  e.  y, 
six  weeks  afterwards,  the  landlord  not  havmg  in  the  mean  time  done  any 
act  to  recognize  the  defendant  as  continuing  to  be  his  tenant :  but  the 
landlord  will  be  entitled  to  double  the  yearly  value  only  from  the  time  of 
giving  notice  to  quit  and  making  demand.     Cobb  v.  Stokes^  8  East,  358. 

(80)  Notwithstanding  the  order  in  which  the  words  stand  in  this  statute, 
from  which  it  should  seem  that  the  notice  ought  to  be  given  after  the  de- 
termination of  the  term,  yet  the  notice  may  be  given  before  the  expiration 
of  the  term.     Cutting  v.  Derby,  2  Bl.  R.  1075. 

(81)  A  receiver  appointed  under  an  order  of  the  Court  of  Chancery,  is 
an  agent  within  the  meaning  of  this  statute.  Wilkinson  v.  Colley^  5  Burr. 
2694,  recognized  in  Poole  v.  Warren,  8  A.  &  £•  582. 
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against  the  defendant  and  recovered  poesesBion;  and  afterwards 
brought  this  action  of  debt  upon  the  stat.  4  Geo.  II.  c.  28»  for 
double  the  yearly  value  of  the  premises,  in  the  interval  between  the 
expiration  of  the  notice  to  quit,  (which  was  the  day  of  the  demise 
in  the  ejectment,)  and  the  time  of  recovering  the  possession  under 
the  ejectment.  The  declaration  was  in  the  usual  form,  alleging  the 
demise  to  and  holding  by  the  defendant :  the  demand  of  possession 
and  notice  in  writing  to  deliver  up  the  premises  at  the  end  of  the 
term,  on  the  12th  of  May,  1806:  the  subsequent  refusal  of  the 
defendant,  and  his  wilfully  holding  over  for  three  quarters  of  a  year 
after  the  12th  of  May ;  and  the  annual  vahie  of  the  premises.  It 
was  objected,  on  the  part  of  the  defendant,  that  the  plaintiff  having 
before  recovered  the  premises  by  the  ejectment,  and  thereby  treateS 
the  defendant  as  a  trespaseer,  the  action  of  debt  upon  the  statute, 
in  which,  as  it  was  said,  the  defendant  was  proceeded  agamst  as 
tenant f  could  not  be  maintained ;  but,  per  Lord  EUenbarough^  C.  J., 
There  is  no  incongruity  in  the  landlord's  bringing  this  action  for 
the  double  value  after  a  recovery  in  ejectment.  The  legislature 
considered,  that,  in  many  cases,  the  single  vahie  might  not  be  a 
compensation  to  the  landlord  for  having  been  kept  out  of  possession 
by  the  misconduct  of  the  tenant,  and  uierefore  they  gave  him  dou- 
ble the  value.  It  has  no  reference  to  any  antecedent  remedy  which 
the  landlord  had  to  recover  possession  by  ejectment,  but  is  cumular 
tive.  The  two  actions  are  brought  diverao  intuitu ;  the  ejectment 
is  in  order  to  get  possession  of  the  premises  wrongfully  with- 
held ;  the  action  of  debt  for  the  double  value  is  in  order  to  indem- 
nify the  landlord  for  the  wrong.  The  other  judges  concurred  with 
the  C.  J. 

In  the  following  case  the  plaintiff  declared  in  the  first  count  for 
double  the  yearly  value  (k)  ;  and  in  the  second,  for  use  and  occupa- 
tion. The  defendant  pleaded  as  to  the  demand  in  the  first  coimt, 
and  as  to  parcel  of  the  demand  in  the  second  count,  nil  debet ;  and 
as  to  the  residue,  (being  the  amount  of  the  single  rent,)  the  defend- 
ant pleaded  a  tender,  and  paid  the  money  into  court,  which  the 
plaintiff  took  out  of  court,  but  proceeded  to  trial.  It  vpas  cfm- 
tended,  on  the  part  of  the  defendant,  that  there  should  be  a  non- 
suit, because  the  plea  of  tender  of  rent  covered  the  whole  period, 
for  which  the  double  value  was  claimed  in  the  first  count ;  and  the 
acceptance  of  the  tender,  which  adopted  the  terms  and  character 
of  it,  must  be  taken  to  be  an  admission  by  the  landlord,  that  the 
defendant  held  the  premises  mentioned  in  the  second  count,  as 
tenant  to  him  during  the  whole  period,  for  which  the  rent  was 
claimed,  and  that  he  received  the  tender,  as  of  rent  for  the  same 
premises ;  and  consequently  it  operated  as  a  waiver  of  the  penalty. 
But  the  court  held,  tnat  plaintiff  was  not  estopped  from  taking  the 
money  as  part  of  the  larger  sum  claimed,  and  that  going  on  with 

{k)  Ryal  v.  Rich,  10  East,  48. 
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the  8uit  showed  that  he  did  not  meaa  to  take  it  in  aatiafaction  of 
the  lesser  sum. 

Stat.  11  Geo.  II.  c.  19,  8. 18.— By  stat.  11  Geo.  II.  c.  19,  s.  18, 
If  any  tenant  (82)  shall  give  notice  (83)  of  his  intention  to  quit  the 
premises  holden  by  him,  at  a  time  mentioned  in  such  notice  (84), 
and  shall  not  deliver  up  the  possession  thereof  accordiDgly,  then 
such  tenant,  his  executors,  or  administrators,  diall,  thencemrward, 
pay  to  the  landlcnrd  double  the  rent  which  he  should  otherwise  have 
paid,  to  be  levied  (85),  sued  for,  and  recovered,  at  the  same  times 
and  in  the  same  manner  as  the  single  rent  could ;  and  such  double 
rent  shall  continue  to  be  paid  during  all  the  time  such  tenant  shall 
continue  in  possession^'  (86).  A  tenant,  who,  after  havine  given 
notice  to  quit,  holds  over  for  a  year,  and  then  pays  double  rent, 
according  to  the  foregoing  statute  may  (I)  quit  at  the  end  of  such 
year  without  giving  a  fresh  notice.  N.  By  stat.  3  &  4  Will.  IV.  c. 
42,  s.  3,  ^^  All  actions  for  penalties,  damages,  or  sums  of  money, 
given  to  the  party  grieved,  by  any  statute  now  in  force,  or  hereafter 
to  be  in  fcnrce,  shall  be  commenced  and  sued  one  year  after  the  end 
of  this  present  session,  or  within  two  years  after  the  cause  of  such 
actions  or  suits."*'  The  4th  secticm  contains  the  usual  provision  in 
favour  of  infants,  femes  covert,  non  compotes  mentis,  and  persons 
beyond  sea,  and  provides  also  for  the  absence  of  defendant  beyond 
sea. 

See  further  provisions  of  the  legislature  for  enabling  landlords 
more  speedily  to  recover  possession  of  lands  and  tenements  unlaw- 
fully held  over  by  tenants,  in  stat.  1  Oeo.  IV.  c.  87,  and  which  is 
not  to  be  construed  to  prejudice  or  affect  any  right  of  action  or 
remedv  which  landlords  already  possessed,  sect.  7.  This  statute 
extends  to  Ireland,  sect.  8. 

(0  Booth  ▼.  Matfarlane,  1  B.  &  Ad.  904. 

(82)  A  tenant  for  a  year  under  a  parol  demise  is  a  tenant  within  this 
statute.     Timmins  v.  RawlUan,  3  Burr.  1603. 

(83)  It  is  not  necessary  that  this  notice  should  be  in  writing.  Timmins 
V.  Bowlison,  3  Burr.  1603. 

(84)  There  must  be  some  fixed  time  mentioned.  A  notice  that  the 
tenant  will  quit  as  soon  as  he  can  possibly  get  another  situation  will  not 
enable  the  landlord  to  recover  under  this  statute,  although  he  can  prove 
that  the  tenant  had  got  another  situation.  Farrance  v.  Elkington^  2 
Campb.  591. 

(85)  That  is,  by  distress. — N.  This  remedy  was  pursued  in  Timmins  v. 
Rowlison. 

(86)  It  seems,  that  there  would  be  an  incongruity  in  applying  the  remedy 
given  by  this  statute  for  double  rent  after  the  remedy  by  ejectment,  which 
treats  the  person  in  possession  as  a  trespasser.  Per  Lord  EUenbarough^ 
C.  J.,  9  East,  314. 
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Declaration. — Debt  for  rent,  by  the  lessor  agaioat  the  leasee, 
may  be  brought  either  where  the  land  lies,  or  the  d^  was  made^m); 
but  debt  by  the  grantee  of  the  reversion  against  lessee  (n),  or  by 
lessor  against  the  assignee  of  the  term  (o),  or  by  grantee  of  the 
reversion  against  assignee  of  the  term  ( o),  is  maintainable  on  pri- 
vity of  estate  only,  consequently  is  local,  and  must  be  brought  in 
that  county  where  the  lands  are.  If  the  venue  is  laid  in  the  wrong 
county,  advantage  may  be  taken  of  it  on  demurrer  (9).     It  is  a 

Seneral  rule,  that,  wherever  an  action  is  founded  on  a  deed,  the 
eed  must  be  declared  upon.  But  the  action  of  debt,  for  r&xt 
arrear,  forms  an  exception  to  this  rule ;  for  in  this  case  it  is  not 
necessary  to  declare  upon  the  deed  (r).  Debt  against  an  executor 
for  rent  incurred  during  the  life  of  the  testator,  must  be  in  the 
detinet  only  {$),  But  for  the  rent  incurred  after  the  death  of  the 
lessee,  the  action  may  be  brought  either  in  the  debet  and  deti- 
net (^),  or  in  the  detinet  onlv  (tf) ;  for  the  lessor  has  his  elec- 
tion (87).  Debt  by  (x)  or  agamst  (y)  an  executor  or  administrator, 
for  rent  arrear,  partly  in  time  of  testator  or  intestate,  and  parU^ 
in  time  of  executor  or  administrator,  is  well  brought  in  the  deti- 
net only.  If,  in  such  case,  the  plaintiff  in  the  same  declaration 
charge  the  defendant  in  the  detinet  for  the  rent  arrear  in  time  of 
testator  or  intestate  (z),  and  in  the  debet  and  detinet  for  the  rent 
arrear  in  his  own  time,  the  declaration  will  be  bad  on  demurrer; 
because  several  judgments  would  be  required.  It  seems,  therefore, 
that  if  the  lessor,  in  such  case,  will  not  waive  his  right  of  demanding 
satisfaction  out  of  the  estate  of  the  defendant,  he  must  bring  two 
actions.  Detinet  for  rent  against  an  executor  of  lessee  is  tran- 
sitory (a) ;  because  it  is  for  arrears  in  the  testator's  time ;  but 
when  it  is  in  the  debet  and  detinet  for  rent  accrued  in  the  executor's 
time,  it  must  be  where  the  land  lies  (h)  ;  for  in  this  case  the  exe- 
cutor is  charged  as  assignee  on  the  privity  of  estate,  and  not  on  the 
privity  of  contract.  If  A.  demises  land  by  indenture  to  B.  for 
years  (c),  yielding  rent,  and  B.  dies,  making  C.  his  executor,  the 


(m)  Pattentm  ▼.  Scott,  Str.  776. 

(fi)  Bord  ▼.  Ciidmore,  Cro.  Car.  183 ; 
Trakeame  ▼.  Cleabrooke,  W.  Jones,  43 ; 
ThraU  V.  Cornwall^  1  Wilt.  165. 

(0)  Per  Cur,  in  Pattentm  ▼.  Scott,  Str. 
776. 

(p)  See  Barker  y.  Danur,  Carth.  183. 

(q)  2  Lev.  80 ;  1  Wils.  165. 

(r)  Adm.  per  Cfur.  in  Attp  v.  Pariik,  I 
Bos.  fc  Pal.  N.  R.  109. 

(«)  1  Rol.  Abr.  603,  (S.)  pi.  9. 

(/)  Bich  y.  li-ank,  Cro.  Jac.  238 ;  1 


Biil8tr.22,  S.  C,i  Mmolev.  Caeg/lifr,  Cro, 
Jac.  549. 

(«)  Ray9toH  y.  Cordrye,  Aleyn,  42. 

(;r)  Smith  y.  Norfolk,  Cro.  Car.  225. 

(y)  Aflmer  y.  Hide,  M.  13  Geo.  IL  B. 
R.  MSS. 

(z)  Salter  y.  Oodkold,  3  Ley.  74. 

(a)  Gilb.  Debt,  B.  2,  c  2. 

(b)  Cormel  r.  lAnet,  2  Ley.  80. 

(c)  Agreed  by  three  juitioea  in  Howm 
▼.  Webster,  Yely.  103. 


(87)  The  only  inconvenience  of  suing  in  the  detinet,  is  to  the  plaintiff 
himself,  who  waives  his  right  to  demand  satisfaction  out  of  the  estate  of 
the  defendant,  and  contents  himself  with  what  the  testator's  estate  wiU 
afford.     Aleyn,  43. 
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lessor  may  have  debt  against  the  executor  for  the  rent  reserved,  and 
arrear  after  the  death  of  the  lessee,  although  the  executor  never 
entered  nor  agreed ;  for  the  executor  represents  the  person  of  the 
testator,  and  the  testator  by  the  indenture  was  estopped  and  con- 
eluded  during  the  term  to  pay  the  rent  upon  his  own  contract ;  and, 
therefore,  although  the  rent  is  higher  than  the  profit  of  the  land, 

et  the  executor  cannot  waive  the  land,  but,  notwithstanding  that, 

e  shall  be  charged  with  the  rent  (88). 

Debt  for  Use  and  Occupation. — In  the  case  of  a  demise,  not  by 
deed,  the  action  of  debt  for  use  and  occupation  has  been  substituted 
for  the  ancient  method  of  declaring  in  debt  for  rent.  The  first 
case  in  which  it  was  determined,  that  an  action  of  debt  might  be 
maintained  for  use  and  occupation,  was  the  case  of  Stroud  y.Mogers, 
H.  32  Geo.  III.  G.  B.,  reported  eliortly  in  a  note  to  a  similar  de- 
termination in  the  Court  of  King^s  Bench,  in  Wilkins  v.  Wingate^ 
M.  35  Geo.  III.  B.  R. ;  6  T.  R.  62.  The  generality  of  the  form 
of  declaring,  permitted  in  the  action  for  use  and  occupation,  renders 
it  very  convenient ;  for  it  has  been  holden,  that  a  declaration  in 
debt,  not  setting  forth  any  demise  of  the  premises  {d\  nor  for  what 
term,  or  what  rent  they  were  demised,  nor  how  long  the  defendant 
had  occupied  them,  nor  when  the  sum  claimed  to  be  due  for  the  use 
and  occupation  beciEtme  due,  nor  for  what  space  of  time,  is  sufficient 
to  enable  the  plaintiff  to  recover  for  use  and  occupation.  So  where 
the  declaration  omitted  the  place  where  the  premises  were  situ- 
ated («),  it  was  holden  good  on  special  demurrer,  there  not  being 
any  locality  in  the  action.  The  inconvenience  resulting  to  the 
defendant  from  this  general  form  of  declaring,  is  remedied  by  per- 
mitting the  defendant  to  call  on  the  plaintiff  for  the  particulars  of 
his  demand.     See  ante^  p.  66. 

Pleadinge. — In  debt  for  rent,  upon  a  demise  of  land,  if  the  rent 
be  reserved  by  deed  indented,  the  defendant  may  plead  non  est 


{d^  Stroud  V.  Bogen,  tup.,  and  cited  («)  Kimg  ▼.  PraieTt  6  East,  348.    See 

by  Le  BUme,  J.,  in  Kmff  v.  Fnuer,  6  East,      alto  Bgler  t.  Mar»den,  5  Tannt.  25,  and 
354.  Daviei  v.  Bdwardi,  3  M.  &  S.  380. 


(88)  See  also  Helier  v.  Casebert^  1  Lev.  127,  where  Wyndham,  J., 
said,  that  an  executor  cannot  waive  a  term,  so  as  not  to  be  charged  for  the 
rent,  if  he  has  assets;  for  he  is  bound  to  perform  all  the  contracts  of  the 
lessor,  if  he  has  assets,  be  the  rent  above  the  value  of  the  land  or  not ; 
which  was  not  denied.  And  Kelynge^  J.,  said,  that  he  could  not  so  waive 
it,  but  that  he  should  be  chai^ged  in  the  detinet,  on  which  the  assets  would 
come  into  question.  And  if  he  continues  the  possession,  he  shall  be  chareed 
in  the  debet  and  detinet  in  respect  of  the  reception  of  the  profits,  whe&er 
he  has  assets  or  not;  to  which  Twysden,  J.,  agreed.  See  also  Billing' 
hurst  V.  Speermany  Salk.  297,  to  the  same  efiect. 
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factum  (/) ;  if  without  deed,  non  dimiiit^  or  nothing  ia  arrear,  or 
that  the  defendant  never  entered.  The  [dea  of  nil  debet  shall  not 
be  allowed  in  any  action.  R.  G.  H.  T.  4  Will.  IV.  In  debt  for 
rent,  against  the  leesee  (^r),  or  his  personal  representative  (A),  an 
assignment  before  the  rent  became  due,  cannot  be  pleaded  in  bar  ot 
the  action ;  for  the  privity  of  contract  remains  notwithstan<Ung  the 
assignment :  but  an  assignment  €md  on  acceptance  on  the  part  of 
the  lessor  of  the  assignee  as  his  tenant  may  be  pleaded  in  bar  either 
by  the  lessee  (t),  or  his  personal  representative  (k) ;  because  the 
lessor^s  acceptance  of  the  assignee,  as  nis  tenant,  destroys  the  privity 
of  contract.  Upon  this  principle  it  was  holden,  that  debt  would 
not  lie  on  the  reddendum  agamst  the  lessee  (/)  for  rent  accruing 
after  his  bankruptcyi  when  he  had  ceased  to  occupy  the  premises, 
and  the  assignee  was  in  possession  under  the  commissioner  s  assignr 
ment,  the  lessor^s  assent  to  such  assignment  being  virtually  in  the 
statute  authorizing  the  assignment,  and  being  equivalent  to  an 
express  assent  (89). 

Eviction. — In  debt,  as  in  other  remedies  for  rent  arrear,  an  evic- 
tion may  be  pleaded  in  bar,  for  that  occasions  a  suspension  of  the 
rent ;  but  care  must  be  taken  that  an  eviction,  or  such  &ctB  as 
amount  in  law  to  an  eviction,  be  stated  in  the  plea ;  for,  if  a  mere 
trespass  (m),  or  an  illegal  ouster  (n)  only,  be  stated,  the  plea  will  be 
insufficient.  See  posty  tit.  '^  Replevin.^  If  the  land  be  evicted,  or 
the  lease  determine  before  the  lesal  time  of  payment,  no  rent  shall 
be  paid  (o) ;  because  there  shall  never  be  any  apportionment  in 
respect  of  part  of  the  time,  as  there  shall  be  in  reelect  of  part  of 
the  land  (90).  Hence,  at  common  law,  if  tenant  K)r  life  made  a 
lease  for  years,  rendering  rent  at  Easter,  and  the  lessee  occupied  for 
three  quarters  of  a  year,  and  in  the  last  quarter  before  Easter  the 
tenant  for  life  died ;  in  this  case  there  was  not  any  apportionment 
of  rent  for  the  three  quarters  of  a  year  (91).    But  now  by  statute 

(/)  GUb.  C.  B.  61,  3rd  edit.  (I)  fTadAum ▼.3fari^tf,8East,314,n. 

(g)  Walker't  case,  3  Rep.  22,  a.  (m)  Reynolds  v.  Buckle,   Hob.  326 ; 


(h)  HeUer  v.  Caeebert,  1  Lev.  127.  Hunt  ▼.  Cope,  Cowp.  242. 

(t)  Marsh  T.  Brace,  Cro.  Jac.  334.  (»}  VocheU  v.  Damcastt 

(k)  Marrow  v.  Turpm,  Cro.  Eliz.  715 ;  (o)  C7tm'#  case,  10  Rep.  128,  a. 


Marek  t.  Brace,  Cro.  Jac^334.  (»)  VocheU  v.  Damcaetell,  Moor,  891. 

Marrow  v.  T^rpm, 
Moor,  600,  pi.  829,  S.  C. 

(89)  But  assumpsit  lies  against  a  lessee,  from  year  to  year,  upon  his 
agreement  to  pay  rent  during  the  tenancy,  notwithstanding  his  bank- 
uptcy,  and  the  occupation  of  his  assignees  during  part  of  the  time  for 
which  the  rent  accrued.  Boot  v.  WilsoUf  8  East,  311,  SLndpost^  '*  Use 
and  Occupation.*' 

(90)  ''  Where  our  books  speak  of  an  apportionment  in  case  where  the 
lessor  enters  upon  the  lessee,  in  party  they  are  to  be  understood  where  the 
lessor  enters  lawfully y  as  upon  a  surrender,  forfeiture,  or  such  like,  where 
the  rent  is  lawfully  extinct  in  part."     1  Inst.  148,  b. 

(91)  "If  there  be  lawful  eviction  from  part  by  an  elder  title,  it  is  clear 
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11  Geo.  II.  c.  19,  s.  15,  "  Where  tooant  for  life  dies  before  or  o& 
the  day  on  which  rent  is  reserved  or  made  payable,  upon  any  lease 
of  lands,  &c.,  which  determines  on  the  death  of  sucJi  tenant  for 
life,  his  personal  representative  may,  in  an  action  on  the  case,  re- 
cover from  the  nnder-tenant  of  such  lands,  &c.,  if  the  tenant  for 
life  die  on  the  day  on  which  the  same  was  made  payable,  the  whole, 
or  if  before  such  a  day,  then  a  portion  of  such  rent,  according  to 
the  time  the  tenant  for  life  lived,  of  the  last  year,  or  quarter  of  a 
year,  or  other  time  in  which  the  said  rent  was  growing  due,  making 
all  just  allowances,  or  a  proportional  part^  (p). 

To  remove  doubts  which  had  been  entertained  upon  the  construc- 
tion of  the  foregoing  provision,  it  was  enacted  and  declared  by  stat.  4 
&  6  Will.  IV.  c.  22,  s.  1,  [27th  June,  1 834,]  that  rents  reserved  and 
made  payable  on  any  lease  of  lands,  &c.  which  have  been  and  shall  be 
made,  and  which  leases  determined  or  shall  determine  on  the  death  of 
the  person  making  the  same  (although  such  person  was  not  strictly 
tenant  for  life  thereof),  or  on  the  death  of  the  life  for  which  sucn 
person  was  entitled  to  such  hereditaments,  shall,  so  far  as  respects 
the  rents  reserved  by  such  lease,  and  the  recovery  of  a  proportion 
thereof  by  the  person  granting  the  same,  his  executors,  or  admini- 
strators (as  the  case  maybe,)  he  considered  as  within  the  foregoing 
provision.  And  bysect.  2,  from  and  after  the  passing  of  this  act, 
^*  AU  rents-service  reserved  on  any  lease  by  a  tenant  m  fee,  or  for 
any  life  interest,  or  by  any  lease  granted  under  any  power  (and 
which  leases  shall  have  been  grants  after  the  passing  of  this  act), 
and  all  rents-charge  and  other  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  all  other  payments,  in  O.  B.  and  I., 
made  payable,  or  coming  due  at  fixed  periods  under  any  instrument 
that  snail  be  executed  after  the  passing  of  this  act,  or  (being  a  will 
or  testamentary  instrument,)  that  shw  come  into  operation  after 
the  mussing  of  this  act,  shall  be  apportioned  in  such  manner,  that 
on  the  death  of  any  person  interested  in  any  such  rents,  amiiiities, 
&c.,  or  in  the  estate,  &c.  from  which  the  same  shall  be  issuing,  or  on 
the  determination,  byany  other  means,  of  the  interest  of  anysuchper- 
8(Mi,  he  and  his  executors,  administrators,  or  assigns,  shall  be  entitled 
to  a  proportion  of  such'  rents,  annuities,  &o.,  and  other  payments, 
according  to  the  time  which  shall  have  elapsed  from  the  commence- 
ment or  last  period  of  payment  thereof  respectively  (as  the  case 
may  be) ;  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  ms  interest,  all  just  allowances  and  deductions  in 
respect  of  charges  on  such  rents,  &c.,  and  other  payments  being 

(p)  See  Botheroyd  v.  WooUey,  5  Tyrw.  522. 


that  the  rent  is  apportioned  only,  and  not  suspended."  Per  Parke ^  B., 
delivering  the  judgment  of  the  court  in  Neale  v.  Mackenzie,  5  Tyrw. 
1 125 ;  S.  C.  will  be  found  in  2  Cr.  M.  &  R.  84. 
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made ;  and  that  every'BUch  person,  his  executors,  administrators, 
and  assigns,  shall  have  the  same  remedies  at  law  and  in  equity  for 
recovering  such  apportioned  parts,  when  the  entire  portion,  of  which 
such  apportioned  parts  shall  form  part,  shaU  become  payable,  and 
not  before,  as  he  would  have  had  for  recovering  such  entire  rents, 
annuities,  &c.,  if  entitled  thereto,  but  so  that  persons  liable  to  pay 
rents  reserved  by  any  lease,  and  the  lands,  &c.  comprised  therein, 
shall  not  be  resorted  to  for  such  apportioned  parts  specifically,  bat 
the  entire  rents  of  which  such  portions  shall  form  a  part  shall  be 
received  and  recovered  by  the  persons,  who  if  this  act  had  not 
passed  would  have  been  entitled  to  such  entire  rents;  and  such 
portions  shall  be  recoverable  from  such  persons  by  the  parties  enti- 
tled to  the  same  under  this  act,  in  any  action  or  suit  at  law  or  in 
equity ;  provided  (a),  that  these  provisions  shall  not  apply  to  any 
case,  in  which  it  shall  be  expressly  stipulated,  that  no  apportion- 
ment shall  take  place,  or  to  annual  sums  made  payable  in  policies 
of  assurance  of  any  description.^  This  statute  is  very  obscurely 
worded ;  and  some  confusion  appears  to  have  existed  in  the  mind  of 
its  framer  between  the  period  of  the  creation  of  the  rents,  annui- 
ties, &c.  to  be  apportioned,  and  the  period  of  the  creation  of  the 
interest  of  the  parties  entitled  to  receive  such  rents,  annuities,  &c. 
In  a  late  case  (r).  Lord  Cottenham^  Ch.,  held,  that  the  statute  does 
not  apply  to  rents,  payable  by  tenants  from  year  to  year,  which  have 
not  been  reserved  by  an  instrument  in  writing. 

Nil  habuit  in  tenementis. — If  the  plaintiff  declares  upon  an  in- 
denture  of  lease,  the  defendant  cannot  plead  nil  habuit  in  tenement 
tis  (a),  or  non  dimisit ;  because  the  defendant,  by  the  execution  of 
the  counterpart  of  the  indenture,  is  estopped  n-om  controverting 
either  the  power  of  the  plaintiff  to  demise  or  the  actual  demise ; 
but  otherwise  it  is,  where  the  demise  is  by  deed  poll  {t)y  or  by  paroL 
In  debt  for  rent  reserved  upon  a  lease  by  indenture  (u),  if  the  de- 
fendant pleads  nil  habuit  in  tenementis^  the  plaintiff  need  not  reply 
the  estoppel,  but  may  demur ;  because  the  declaration  being  on  the 
indenture,  the  estoppel  appears  on  the  record.  If  to  debt  on  a 
demise,  without  deed,  the  aefendant  pleads  nil  habuit  in  tenementis, 
the  plaintiff  ought  in  his  replication  to  show  specially  what  estate 
he  had  in  the  premises  (x).  But  if,  instead  of  doins  this,  he  replies, 
^^  that  he  had  a  good  and  sufficient  title,"  and  issue  is  joined  thereon 
and  found  for  the  plaintiff,  the  defect  in  the  replication  will  be  aided 
by  the  verdict.  Nil  habuit  in  tenementis  (y)  cannot  be  pleaded  in 
debt  for  use  and  occupation. 

Statute  of  Limitations, — By  stat.  21  Jac.  I.  c.  16,  s.  3,  actions 

(q)  Sect.  3.  («)  Heath  ▼.  Vermedent  3  Lev.  146 ; 

(r)  In  re  Markby,  4  M.  &  Cr.  484.  Kemp  v.  Goodal,  Salk.  277. 

(f )  Gilb.  Debt.  B.  3,  c.  3.  (or)  Gill  v.  Glane,  Yelv.  227. 

(0  Per  Cur.t  Lewie  ▼.  Wiilie,  1  Wils.  (y)  Curtie  v.  I^ity,  1  Bingh.  N.  C.  15. 
314. 
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of  debt  for  arrearages  of  rent  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  actions.  This  statute  is  con- 
fined to  actions  for  arrears  of  rent  (jt),  upon  a  demise  without  deed, 
and  does  not  extend  to  cases  of  rent  reserved  by  specialty.  But  by 
Stat.  3  &  4  Will.  IV.  c.  42,  s.  3,  [14th  Au^.  1833,]  ''All  actions 
of  debt  for  rent  upon  an  indenture  of  demise  shall  be  commenced 
and  sued  within  ten  years  after  the  end  of  this  present  session,  or 
within  twenty  years  after  the  cause  of  such  actions  or  suits,  but  not 
after."  See  3  &  4  Will.  IV.  c.  27,  s.  42,  and  Paget  v.  Foley,  2 
Bingh.  N.  C.  679,  ante,  p.  614. 


IX.  Debt  against  Sheriff,  ^c.  for  Escape  of  Prisoner  in  jExecu" 
tion,p.  605  ;  Stat.lS  Edw.I.c.ll,  1  Ric.  IL  c.  12, p.  605,6  ; 
What  shall  be  deemed  an  Escape,  p.  607 ;  Of  Recaption,  p. 
611 ;  By  whom  the  Action  for  an  Escape  may  be  brought, 
p.  613;  Against  whom,  p.  613  v  Declaration, p,  615^;  Plead- 
ings, p.  616 ;  Emdence,  p.  617. 

By  the  common  law,  sheriffii  and  gaolers  were  obli^red  to  keep 
persons  in  execution  '' in  close  and  safe  custody ^^  but  if  such  pri- 
soners escaped,  the  only  remedy  which  the  cremtor  had  against  the 
gaoler  was,  by  an  action  upon  the  case,  grounded  upon  the  tort ; 
tor,  at  the  common  law,  an  action  of  debt  did  not  lie  for  an  escape. 
The  statute  of  Westminster  the  second  (13  Ed.  I.  c.  11)  first  gave 
the  action  of  debt  against  the  gaoler  who  permitted  the  escape  of  a 

?srson  committed  to  prison  by  auditors  for  arrears  of  account, 
hat  statute,  havine  authorized  the  commitment  of  the  bailiff  or 
receiver,  in  case  he  is  found  in  arrear,  proceeds  thus :  Et  caveat  sibi 
vicecomesvel  custos  (92)  ejusdem  gaoke,  sivesit  in  libertate  sive  non, 
quod  per  commune  or  eve,  quod  dicitur  replegiare,  vel  alio  modo  sine 
assensu  (93)  domini  ipsum  a  prisond  exire  non  permittat ;  quod  si 
fecerit,  et  super  hoc  convincatur,  respondeat  domino  de  damnoper  hu- 
jusmodi  servientem  sibi  illato,  secundum  quod  per  patriamverijicare 
poterit,  et  habeat  [dominus"]  suum  recuperare,  per  breve  (94)  de 

(«)  Freeman  v.  fiVaey,  Hntt,  109. 


(92)  This  act  extends  to  all  keepers  of  gaols,  as  well  by  wrong  or  de 
facia,  as  dejure.    2  Inst.  382. 

(93)  This  assent  may  be  by  parol,  and  shall  be  a  sufficient  bar  in  an 
action  of  debt  btought  for  the  escape.    2  Inst.  382. 

(94)  Although  this  statute  and  the  subsequent  stat.  1  Ric.  11.  c.  12, 
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debito  [versus  cusiodem].  Et  si  eustus  gaolm  turn  iabeat  per  qnod 
JusticUtur  vel  unde  solvate  respondeat  sitperiar  suns  (95),  qui  custo- 
diam  hujusmodi  gaaUe  sihi  cammisU^  per  idem  breve  (96)« 

The  next  statute  on  this  sabject  is  stat.  1  Rie.  II.  c.  12,  by 
which  it  is  ordained,  **  that  no  warden  of  the  Fleet  shall  suff^  any 
prisoner  there  being,  by  judgment  at  the  suit  of  the  party,  to  go 
out  of  prison  by  mainprize,  bail,  nor  by  baston,  without  making 
gree  to  the  said  parties  of  that  whereof  they  were  judsed,  unless  it 
be  by  writ  or  other  commandment  of  the  king,  upon  pam  to  lose  his 
office,  and  the  keeping  of  the  said  prison.  And  if  any  such  warden 
be  attainted  by  due  process,  that  he  has  suffered  such  prisoner  to  go 
at  large  against  this  ordinance,  then  the  plainti£&  shall  have  their 
recovery  against  the  warden,  by  writ  of  debt.**^  Though  this  statute 
is  confined  in  terms  to  the  wardens  of  the  Fleet  (a),  yet  it  has  been 
holden  that  sherifi  and  other  gaolers  are  within  the  equity  of  it. 
On  the  preceding  statutes,  extended  by  a  liberal  construction,  the 
action  of  debt  against  sherifis  and  other  gaolers,  for  original  escapes 
out  of  execution,  is  wholly  founded.  It  is  observable,  however,  that 
these  statutes,  being  in  affirmance  of  the  common  law,  have  not 
taken  away  the  common  law  remedy  by  action  on  the  case :  and 
that  it  is  at  the  election  of  the  party  to  bring  either  the  one  or  the 

(a)  Plowd.  35,  b. 


only  mentions  "  per  breve,"  yet  a  bill  of  debt  lies  also  by  the  equity  of 
these  statutes.    2  Inst.  382. 

(95)  When  a  person,  havmg  the  custody  of  a  gaol  of  freehold  or  inherit- 
ance, commits  the  same  to  another,  who  is  not  sufficient,  the  superior  shall 
answer  for  the  escape  of  the  prisoner.  The  mayor  and  citizens  of  London 
having  the  shrievalty  of  London  in  fee,  and  the  sherifis  of  London  beine 
guardians  under  them,  and  removable  fVora  year  to  vear,  the  mayor  and 
citizens  are  the  superiors ;  and,  although  the  sherins  appoint  a  keeper 
under  them,  yet  he  is  not  within  the  statute ;  for  there  cannot  be  two 
superiors  within  this  act,  but  one  superior  and  one  inferior  only.  2  Inst. 
382.  In  Plummer  ▼.  Whiteheott,  2  Lev.  158  ;  2  Mod.  119;  T.  Jones, 
60,  S.  C,  the  court  were  of  opinion,  that  the  warden  of  the  Fleet  in  fee, 
having  granted  the  office  to  A.  for  life,  who  permitted  a  prisoner  in  ezecu> 
tion  to  escape,  was  responsible,  A,  not  being  sufficient  at  the  time  of  action 
brought. 

(96)  It  was  said,  arg.  in  Plummer  v.  Wkitchcott,  2  Lev.  159,  that 
after  this  statute,  and  before  the  stat.  1  Ric.  II.  c.  12,  actions  of  debt 
were  brought  in  other  cases  besides  Account,  and  16  £dw.  III.  Fitz. 
Dam.  81,  Mich.  41  Edw.  III.  pi.  1.  41  Ass.  Bro.  Escape,  28,  were 
cited.  And  by  Buller,  J.,  in  Bonafous  v.  Walker,  2  T.  R.  132,  it  was 
said,  that  this  statute  (13  Edw»  I.e.  1 1 ,)  by  a  liberal  construction  had  been 
holden  to  extend  to  all  cases. 
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other  (b)  (97).  There  is,  however,  an  advantage  attending  the 
remedy  given  by  statute,  which  makes  it  more  digible  than  pro- 
ceeding by  the  conmion  law ;  when  an  action  on  the  case  is  brought 
for  an  escape,  the  jorv  are  at  liberty  to  give  such  damages  as  they 
shall  think  right  under  all  the  circumstances  of  the  case,  and  a 
small  sum  is  frequently  considered  as  sufficient  in  cases  of  great 
hardship  against  the  gaoler.  But  where  a  prisoner  escapes  out  of 
execution  (c),  and  the  remedy  prescribed  by  the  statute  13  Edw.  I. 
c.  11,  and  1  Ric.  II.  c.  12,  is  adopted,  the  gaoler  is  put  in  the  same 
situation  in  which  the  original  debtor  stood,  and  the  jury  cannot 
give  a  less  sum  than  the  creditor  would  have  recovered  against  the 
prisoner ;  namely,  the  sum  indorsed  on  the  writ,  and  the  legal  fees 
of  execution.  Such  is  the  law  relating  to  origpLoal  escapes  out  of 
execution ;  and  by  stat.  1  Ann.  stat.  2,  c.  6,  s.  2,  the  same  remedy 
is  given  against  sherifEs,  who  permit  the  escape  of  persons  who  have 
been  retaken  on  an  escape  warrant  authorizea  by  the  first  section  of 
that  act. 

What  shall  he  deemed  an  Escape. — Escapes  are  either  voluntary 
or  negligent.  Voluntary  escapes  are  such  as  are  by  the  express 
consent  of  the  gaoler  (98) ;  negligent^  where  the  prisoner  escapes 
without  the  consent  or  knowledge  of  tiie  gaoler  ({/).  In  either  of 
these  cases  an  action  of  debt  may  be  maintained  against  the  gaoler. 
Even  circumstances  of  the  escape  having  been  without  any  default 
on  the  part  of  the  gaoler,  wiU  not  afford  him  any  justification  {e) ; 
the  act  of  Ood  alone,  or  that  of  the  king's  enemies,  will  be  an  excuse. 
If  a  defendant  taken  in  execution  be  afterwards  seen  at  large,  for 
any  the  shortest  time,  even  before  the  return  of  the  writ,  the  sheriff 
wiU  be  chargeable  for  an  escape  (99)  ;  for  it  is  his  duty  to  obey  the 

S   Burton  v.  Eyre,  Cro.  Jac.  289.  (<0  Stonehowe  r.  MuUim,  Str.  873. 

B<maf9n$  v.  WMer,  2  T.  R.  126.  {•)  AUepi  v.  EyUi,  2  H.  Bl.  108. 


(97)  An  action  on  the  case  is  the  only  remedy  against  the  sheriff  for  the 
escape  of  prisoners  who  have  been  arrested  on  mesne  process ;  the  statutes 
13  £dw.  I.  c.  II,  and  1  Ric.  II.  c.  12,  being  confined  to  escapes  out  of  ex- 
ecution. 

(98)  ''  If  a  eaoler  retakes  a  prisoner  in  execution  after  a  voluntary  es- 
cape, he  is  liable  to  an  action  or  false  imprisonment."  3  Rep.  52,  b,  and 
per  Qrose^  J.,  in  Atkinson  v.  Matteson,  2  T.  R.  177. 

(99)  After  an  arrest  on  mesne  process,  the  gaoler  may  suffer  the  pri- 
soner to  go  at  large,  provided  he  nas  him  at  the  return  of  the  writ.  At* 
kinmmr.  Matteson^^T.  R.  172.  Hence  in  Noy,  72,  a  distinction  is 
taken,  that  in  actions  for  escape  on  mesne  process,  the  writ  shall  allege, 
that  ad  largum  ire  permisit  et  nan  comperuit  ad  diem ;  but  on  process  of 
execution  ad  largum  ire  permisit  is  sufficient.  And  so  are  tne  prece- 
dents, Rastal.  171. 
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writ,  and  (/)  the  writ  commands  him  to  take  the  ddendant,  and 
him  safely  keep,  so  that  he  may  have  him  ready  to  satisfy  the  plain- 
tiff. A  sherirTs  officer  having,  on  the  27th  of  September  (^), 
arrested  a  person  mider  a  ca.  sa.  returnable  on  the  7th  of  November 
following,  carried  him  to  a  lock-up-house ;  and  on  the  2d  of  October 
permittM  him  to  go  in  company  with  one  of  his  (the  officer's) 
followers  to  his  own  house,  for  the  purpose  of  settling  his  affiurs ; 
the  day  after,  the  prisoner  was  seen  rioing  with  the  (%cer :  it  was 
adjudged,  that  the  sheriff  was  liable  for  an  escape ;  for  the  custody 
of  the  follower,  after  the  writ  had  been  once  executed,  amounted  to 
nothing :  and  further,  what  was  done  by  the  follower  was  not  done 
in  execution  of  the  writ  (100).  Upon  a  habeas  corpus  to  a  gaoler, 
to  bring  a  prisoner  in  execution  betore  the  court,  tibe  gaoler  shall 
have  a  convenient  time  only  for  that  purpose,  and  for  carrying  him 
back  again  to  prison  (h) ;  which,  if  he  exceeds,  it  is  an  escape.  The 
sheriff  IS  liable  for  the  escape  of  a  prisoner  taken  in  execution  on  an 
erroneous  judgment  (i).  So  though  there  be  error  in  the  process, 
the  sheriff  cannot  take  advantage  of  it  (A). 

So  debt  lies  for  an  escape  against  the  sheriff  who  permits  a  pri- 
soner taken  under  a  ca.  sa.  to  go  at  large,  although  the  sheriff 
returns  not  the  writ  (Z) ;  for  there  is  a  record  of  wmch  the  party 
shall  take  advantage,  though  the  writ  be  not  returned*  If  a  eheriff 
..arrests  a  party  under  a  ca.  sa.j  who  then  pays  the  debt  and  costs, 
whereupon  the  sheriff  permits  him  to  ffo  at  large,'  the  sheriff  is 
guilty  of  an  escape  for  which  debt  will  lie ;  at  least,  where  the 
sheriff  retains  the  money,  and  does  not  pay  it  over  immediately  to 
the  plaintiff;  for  it  is  the  duty  of  the  sheriff -to  have  the  body  to 
satisfy  the  plaintiff,  and  not  to  receive  the  money  (m).  The  court, 
however,  in  this  case,  intimated  a  strong  opinion,  that  if  the  sheriff 
had,  immediately  upon  the  receipt  of  the  money,  paid  it  over  to  the 
plaintiff,  they  would  have  exonerated  the  sheriff.      Where  the 


^ 


/)  HawUm  ▼.  PUmer^  2  Bl.  R.  1048.  (k)  Burton  t.  Byre,  Cro.  Jac.  289. 

)  Benton w,  Sution,  I  Bob. StVul, 24,  (/)  CUpton'e    cue,    dted  bj 


(h)  ResolTed  bj  all  the  jadges,  Cro.      Cro.  Eliz.  17. 
Car.  14  (101).  (m)  Slaekford  t.  Atuten,  14  East,  468. 

(0  Gold  ▼.  Strode,  Garth.  148. 


(100)  Process  of  execution  being  to  operate  immediately  by  duress  of 
imprisonment,  the  party  ought  to  be  taken  to  prison  within  a  convenient 
time.     1  Bos.  &  Pul.  27,  8. 

(101)  At  the  conclusion  of  the  resolutions  on  this  point  (Cro.  Car.  14), 
the  judges  admonished  the  warden  of  the  Fleet,  that  under  colour  of  writs 
of  habeas  corpus  he  should  not  suffer  prisoners  to  go  at  large,  upon  peril 
to  be  charged  with  escapes.  See  also  Hob.  202  ;  Hard.  476.  Where  a 
prisoner  is  removed  by  habeas  corpus,  if  the  officer  take  him  out  of  the 
direct  road,  it  is  an  escape.  Per  Bullet ^  J.,  in  Benton  v.  Sutton,  I  Bos, 
&  Pul.  28. 
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defendant  is  arrested  on  a  ca.  sa.  issued  upon  a  judgment  (n), 
without  a  9cire  facias^  after  the  year,  and  the  sheriff  permits  him  to 
escape,  debt  wul  lie  against  the  sheriff  for  the  escape ;  for  though 
the  process  be  erroneously  awarded,  yet  it  is  sufficient  for  the  arrest 
by  the  sheriff;  and  he  might  have  justified  in  an  action  for  false 
imprisonment,  and  therefore  cannot  set  the  prisoner  at  large.  So 
where  the  writ  of  execution  is  returnable  the  term  next  but  one 
after  the  teste  (o),  instead  of  the  next  term,  the  sheriff  may  be 
charged  for  an  escape ;  because  the  writ,  though  erroneous,  is  not 
void,  the  party  not  having  a  day  on  such  writ.  So  where  a  court, 
not  having  jurisdiction,  orders  an  officer  to  discharge  a  prisoner, 
and  the  officer  obeys  the  order,  he  ia  liable  in  an  action  for  an 
escape.  The  stat.  37  Geo.  III.  c.  112  authorized  justices  of  the 
peace  (p),  ^*  at  the  first  or  second  general  quarter  session,  or 
general  session,  to  be  holden  after  the  passing  the  act,  or  some 
adjournment  thereof ^  to  discharge  insolvent  debtors  under  certain 
circiunstances.^  The  justices  in  the  county  of  S.,  '^  at  a  general 
quarter  session  holden  by  adjournment,"  after  the  passing  the  act, 
but  which  appeared  to  have  been  an  adjournment  of  a  session 
holden  before  the  act,  ordered  the  gaoler  of  the  sheriff's  gaol  to 
discharge  an  insolvent,  who  was  in  the  custody  of  the  sheriff  in 
execution.  It  was  holden,  that  this  adjourned  session,  not  being 
an  original  session  holden  after  the  passing  of  the  act,  nor -an 
adjournment  of  such  a  session,  had  not  any  jurisdiction  under  this 
act ;  and,  as  the  court  of  general  session,  or  general  quarter  session, 
had  not,  independently  of  this  act,  any  authority  over  a  person 
charged  in  execution  in  a  civil  suit,  the  proceeding  was  coram  non 
judice,  and  consequently,  the  sheriff,  being  responsible  for  the  act 
of  his  servant,  was  liable  to  the  party  at  whose  suit  the  insolvent 
was  in  custody,  for  the  escape ;  agreeably  to  the  rule  laid  down  in 
the  case  of  the  Marshalsea,  10  Rep.  76,  a.,  that,  when  the  court 
has  not  jurisdiction  of  the  cause,  the  whole  proceeding  is  coram 
non  judice,  and  an  action  lies  against  the  officer  who  executes  the 
process  of  the  court. 

By  stat.  8  &  9  Will.  III.  c.  27,  sect.  1,  "Prisoners  upon  con- 
tempt, or  mesne  process,  or  in  execution,  committed  to  the  custody 
of  the  marshal  of  the  King^s  Bench,  or  warden  of  the  fleet,  shall 
be  detained  within  the  said  prisons,  or  the  rules  thereof  (102), 

(n)  Buike*9  case,  Cro.  Elis.  188.  (p)  Brcwn  t.  Compton,  8  T.  R.  424, 

(o)  Shirley  r,   Wright,  Lord  Raym.      in  which  Orbjf  r.  HaUt,  1  Lord  Rajm.  3, 
775 ;  Salk.  700,  S.  C.  was  oyemded. 


(102)  By  this  statute  the  rules  are  to  all  intents  and  purposes  the  same 
as  the  walls  of  the  prison.  A  defendant  in  execution,  who  had  the  liberty 
of  the  rules  of  the  Marshalsea  Prison,  upon  his  giving  security  to  the 

VOL.  I.  R  R 
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until  discharged  by  due  course  of  law;  and  if  the  marshal  or 
warden,  or  keeper  of  any  prison,  shall  suffer  any  prisoner  com- 
mitted to  their  custody,  either  on  mesne  process  or  in  execution,  to 
go  or  be  at  large  out  of  the  rules  of  the  prison  (except  by  virtue  of 
some  writ  of  habeas  corpus,  or  rule  of  court,  to  be  granted  only 
upon  motion  made  or  petition  read  in  open  court),  such  going  or 
being  at  large  shall  be  deemed  an  escape.^  And  by  sect.  8,  '^  If 
the  keeper  of  any  prison,  after  one  day's  notice  in  writing,  refuse 
to  show  any  prisoner  committed  in  execution,  to  the  creditor  or  his 
attorney,  sucn  refusal  shall  be  deemed  an  escape."  And  by  sect.  9, 
^'  If  any  person  desiring  to  charge  another  with  any  action  or 
execution,  shall  desire  to  be  informed  by  the  keeper  of  the  prison, 
whether  such  person  be  a  prisoner  or  not,  the  keeper  shall  give  a 
true  note  in  writing  thereof,  to  such  person,  upon  demand,  at  his 
office  for  that  purpose,  upon  pain  of  forfeiting  50/.,  and  such  note 
shall  be  sufficient  evidence  that  such  person  was  at  that  time  a  pri- 
soner in  actual  custody."  In  an  action  for  an  escape  against  the 
marshal,  it  appeared  that  the  prisoner  Serres  (j),  who  was  in 
execution  in  the  marshal^s  custody,  at  the.  suit  of  the  plaintiff^  was 
seen  at  large  about  eleven  o'^clock,  on  the  first  day  of  Michaelmas 
term,  1806.  The  defence  was,  that  Serres  was  out  upon  a  day-rule 
granted  by  the  court  on  the  same  day;  and  by  the  preceding 
statute  that  could  only  have  been  granted  at  the  sitting  of  the  court, 
which,  in  fact,  did  not  sit  till  after  the  time  when  he  was  at  large. 
And,  it  further  appeared,  that  the  plaintiff  had  actually  filed  his  bill 
against  the  marshal  in  this  action  before  the  sitting  of  the  court 
on  the  same  day.  The  petition,  however,  had  been  simed  by  the 
prisoner  in  the  morning,  Wore  he  went  out  of  prison.  The  ^urt 
were  of  opinion,  that  the  day-rule  was  a  justification  to  the  marshal 
for  the  liberation  of  the  prisoner  on  the  whole  of  the  day,  by  relation ; 
Lord  Ellenborough,  C.  J.,  observing,  that  it  would  entirely  frus- 
trate the  benefit  of  the  day-rule  to  the  parties,  if  the  court  were  to 
construe  it  thus  narrowly  and  strictly;  for  if  it  were  first  to  be 
moved,  and  then  to  be  drawn  up,  and  afterwards  served  upon  the 
marshal,  before  the  party  could  avail  himself  of  it,  he  would  have 

{q)  Field  v.  Jonet,  9  East,  151. 


marshal,  was  proved  to  have  been  out  of  the  rules  for  several  days,  but  od 
the  marshal's  hearing  of  the  esca|>e,  was  put  in  close  custody  before  action 
brought  for  the  escape ;  it  was  holden,  that  this  was  a  negligent  and  not 
a  voluntary  escape  :  that  the  escape  was  not  voluntary  unless  it  was  with 
the  consent  or  by  the  default  of  the  marshal,  and  his  allowing  the  rules  of 
the  prison  was  not  any  default  in  him,  for  the  law  bad  given  a  sanction  to 
it ;  and  it  could  not  be  inferred  thence,  that  he  consented  to  the  prisoner's 
escape ;  because  he  had  taken  security  that  the  prisoner  should  not  go 
beyond  the  rules,  and  immediately  on  his  return  the  marshal  had  confined 
him  in  close  custody.     Bonafous  v.  Walker ^  2  T.  R.  126. 
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the  benefit  of  a  very  small  portion  of  the  day,  considering  how  late 
the  court  usually  commenced  their  sittings  on  the  first  day  of  term. 
The  court  would  consider,  however,  that  the  rule  was  only  granted, 
as  legally  it  could  only  have  been,  when  the  court  sat  on  the  first 
day :  but,  when  granted,  it  was  a  liberty  for  that  day,  and  covered 
the  antecedent  part  of  the  day,  because,  generally  speaking,  there 
is  no  fraction  of  a  day,  unless  where  it  is  necessaiy  to  look  to  it  in 
order  to  answer,  the  purposes  of  justice.  In  Jaill  and  Wife  v. 
Aytan,  B.  R.  H.  14  Geo.  III.  A.  P.  B.  No.  34 ;  Dampier,  M.  S.  S. 
L.  I.  L.,  it  was  determined  that  priority  of  facts  done  on  same  day 
might  be  inquired  into. 

Of  Recaption. — If  the  party  in  execution  escapes  by  the 
negligence  of  the  gaoler,  he  may  be  retaken  either  by  the  gaoler  (r) 
or  the  plaintiff  («);  or  if  the  plaintiff  recovers  against  the  sheriff 
for  the  escape,  the  sheriff  may  bring  an  action  on  the  case  against 
the  defendant  for  damages  sustained  by  him  by  reason  of  the 
escape  {t)  ;  but  if  he  escape  by  the  assent  of  the  aaoUr^  the  jgaoler 
cannot  retake  him  (u) ;  neither  in  such  case  can  i£e  gaoler,  if  he  is 
obliged  to  pay  the  creditor  the  amount  of  his  debt  in  consequence 
of  the  escape,  recover  back  the  money  from  the  debtor  {x) ;  yet  as 
the  judgment  remains  still  in  force,  the  plaintiff  may  either  bring 
debt  (^),  or  scire  facias  (z)  on  the  judgment,  or  sue  out  another 
writ  of  capias  ad  satisfaciendum  (a),  or  of  fieri  facias  {b) ;  and  if 
the  plaintiff  die,  his  personal  representatives  may  have  a  scire 
facias  (c).  If  a  prisoner  in  execution  has  been  permitted  to  go  at 
large,  with  the  consent  of  the  plaintiffs  he  can  never  resort  to  the 
ju<&ment  again  for  the  purpose  of  enforcing  it  in  any  manner. 
And  this  nde  holds,  althougn  the  party  in  execution  has  been  dis- 
charged on  terms  which  are  not  afterwards  complied  with :  as  upon 
an  undertaking  to  pay  the  debt  by  instalments  (ef) ;  or  to  render 
himself  on  a  given  day  if  he  did  not  in  the  mean  time  pay  the 
debt  (e) ;  or  to  pay  the  debt  at  a  future  time  (/),  and  on  failure 
thereof,  that  he  should  be  liable  to  be  taken  in  execution  a^n  (jg). 
So  if  the  plaintiff  consent  to  discharge  one  of  several  defendants 
taken  on  a  joint  ca.  sa,  the  plaintiff  cannot  afterwards  take  any  of  the 
other  defendants  (A)  (103).     So  where  the  prisoner  was  discharged 


i: 


fr)  F.  N.  B.  130.  Allen  y.  Vinier,  T.  Jones,  21. 

\9)  Agreed  by  the  court  in  Alanton  v.  (a)  1  Vent.  4. 

BuHer,  1  Sidf.  330.  (b)  Basset  ▼.  SaUer,  2  Mod.  136. 

(0  F.  N.  B.  130.  (e)  Sudall  ▼.  Wytkam,  2  Lntw.  1264. 

(«)  Peathentonehaugh    t.     Atkmeon,  {d)  Vigere  y.  Aldrieh,  4  Burr.  2482. 

Barnes,  373 ;  adm.  in  Atiineon  y.  Jameeout  (e)  Clarke  y.  Clement ^  6  T.  R.  525. 

5  T.  R.  25.  If)  Tanner  y.  Hague,  7  T.  R.  420. 

(jr)  Piieher  y.  Baileg,  8  East,  171.  {a)  Blaekbnm  y.  Stupart,  2  East,  243. 


s 


Buxton  y.  Home,  1  Show.  174.  (h)  6  T.  R.  525. 

Alaneon  y.  Butler,   1  Ley.  211 ; 


(103)  But  a  discharge  by  act  of  law,  as  under  an  Insolvent  Debtor's 
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upon  giving  a  fresh  security  to  satisfy  the  judgment,  which  was 
afterwards  defeated,  on  account  of  a  mere  informality;  it  was 
holden,  that  the  judgment  was  satisfied  and  could  not  be  set  off 
against  the  demand  of  the  prisoner  (t).  In  conformity  with  this 
rule  it  was  holden,  that  an  agreement  by  the  defendant  (A),  on  his 
being  discharged  out  of  custody  with  the  plaintiff's  consent,  that 
the  judgment  should  stand  revived  for  twelve  months,  was  null  and 
void.  So  where  a  bond  was  conditioned  for  the  surrender  of  a 
debtor  who  had  been  discharged  out  of  execution  (/),  with  the  cre- 
ditor's consent,  on  a  certain  day,  so  that  tJie  debtor  might  be 
again  taken  in  execution,  the  condition  was  holden  void.  The 
ground  on  which  these  decisions  proceed,  being,  that  the  judgment 
IS  satisfied  by  the  discharge  of  the  prisoner  (once  in  execution) 
with  the  consent  of  the  creditor,  the  ci^itor  loses  the  whole  benefit 
of  his  judgment,  and  is  deprived  of  every  remedy  upon  it,  as  well 
by  action  of  debt  (m),  or  writ  of  execution  against  the  goods  (n), 
as  by  writ  of  execution  against  the  person. 

Such  are  the  provisions  of  the  common  law :  but,  for  the  relief 
of  debtors  in  execution  for  small  debts,  it  has  been  enacted,  by  stat. 
48  Geo.  III.  c.  123,  "that  all  persons  in  execution,  upon  any  judg- 
ment obtained  in  any  court,  whether  such  court  be  or  be  not  a  court 
of  record,  for  any  debt  or  damages  not  exceeding  twenty  pounds, 
exclusive  of  the  costs  recovered  by  such  judgment,  and  who  shaU 
have  lain  in  prison  thereupon  for  the  space  of  twelve  successive 
calendar  months  next  before  the  time  of  their  application  to  be  dis- 
charged, may,  upon  application  in  term  time  to  one  of  his  Majesty'^s 
superior  courts  of  record  at  Westminster,  to  the  satisfaction  of  such 
court,  be  forthwith  discharged  out  of  custody,  as  to  such  execution, 
by  rule  of  court.  The  word  "  damages,^^  in  the  foregoing  statute, 
comprehends  damages  for  an  assault  (o).  Where  the  amount  for 
which  the  party  is  charged  in  execution  exceeds  20/.,  although  the 
original  debt  was  less,  out  the  excess  is  made  up  of  interest,  the 
party  is  not  entitled  (p)  to  his  discharge. 

If  a  prisoner  in  execution  (q)  be  discharged  by  the  order  of  a 
court  not  having  jurisdiction,  the  creditor  may  retake  him  on  an 
escape  warrant.     By  stat.  8  &  9  Will.  III.  c.  27,  s.  7,  "  If  a  pri- 

(0  Jaques  v.  Withy,  1  T.  R.  557.  (o)  Winter  v.  EUiott,  1  A.  &  E.  24. 

(k)  Thompwn  ▼.  Briitow,  BarneSp  205.  (p)  Cooper  y.  Blue,  3  M.  &  Sc.  797. 

(i)  Da  Costa  ▼.  Datfia^  1  Bog.  &  Pal.  {q)  Anon,   Salk.  273,   racognized  bj 

242.  Lawrence,  J.,  in  Brown  v.  Con^ton,  8  T. 

(m)  Viffere  y.  Aldrieh,  4  Barr.  2482.  R.  424. 
In)  Tanner  v.  Hague,  7  T.  R.  420. 


Act,  of  one  of  several  defendants  taken  on  a  joint  ca,  sa.  has  been  holden 
not  to  operate  as  a  discharge  of  the  other  defendants.  Nadin  v.  Battle, 
5  East,  147. 
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soner  committed  in  execution  shall  escape  thence,  by  any  ways  or 
means,  the  creditor,  at  whose  suit  such  prisoner  was  charged  in 
execution,  at  the  time  of  his  escape,  may  retake  him  by  any  new 
capitis  J  or  capias  ad  satisfaciendum^  or  sue  forth  any  kind  of  execu- 
tion on  the  judgment,  as  if  he  had  never  been  in  execution. 

Sy  wham  the  Action  for  an  Escape  may  be  brought. — If  a  writ 
of  execution  be  delivered  to  the  sheriff  against  A.,  at  the  suit  of 
B.,  and  a  warrant  made  out  thereon,  and  before  the  return  of  such 
writ  A.  is  taken  in  execution,  at  the  suit  of  C,  and  then  escapes  (r), 
B.  may  maintain  debt  against  the  sheriff,  for  the  escape,  although 
the  party  was  not  arrested  under  the  writ  at  the  suit  of  B.  (104). 
So  where  A*  levied  a  plaint  in  the  Sheriff's  Court  of  London  (s) 
against  B.,  then  in  the  Counter  in  custody  on  a  former  plaint  levied 
against  him  by  C,  and  the  sheriff  permitted  B.  to  escape ;  it  was 
holden,  that  A.  might  bring  an  action  for  the  escape ;  for  by  enter- 
ing the  plaint,  and  charging  the  defendant  in  the  Counter,  he  is  in 
actual  custody  of  the  sheriff. 

This  action  may  be  maintained  by  an  executor  for  an  escape  out 
of  execution  in  the  time  of  the  testator  (t).  If  the  plaintiff,  in  an 
action  against  an  hundred  (u),  is  nonsuited^  and  judgment  entered 
against  him  for  the  costs,  upon  which  he  is  taken  in  execution,  and 
the  sheriff  permits  him  to  escape,  the  hundred  may  bring  debt 
against  the  sheriff  for  the  escape.  In  an  action  for  an  escape  of  a 
prisoner  who  had  been  taken  on  a  capias  utlagatum  after  judgment, 
and  the  action  being  brought  at  the  suit  of  the  party  only,  it  was 
objected,  that  it  ought  to  have  been  tam  pro  domino  rege  quam  pro 
seipso ;  but  the  prothonotaries  certifying  that  the  precedents  had 
been  both  ways,  the  objection  was  disallowed  (x). 

Plaintiff  having  arrested  a  debtor  by  process  out  of  an  inferior 
court,  cannot  by  habeas  corpus  ad  respondendum  (y)  remove  him 
into  the  custody  of  the  Court  of  King  s  Bench  to  answer  to  a  new 
action  there  for  the  same  debt. 

Against  whom  the  Action  for  an  Escape  may  be  brought.— It 
husband  and  wife  are  taken  in  execution,  and  the  wife  is  suffered  to 

(r)  Benifmr.  Suiton^  1  Bos.  &  Pul.  24.  (x)  Moor  ▼.  ReiffnalU,  Cro.  Jac.  619, 

'«)  Jaeikiony.  Hungfhreyi,  Salk.  273.        620, recogpuaed in  Tkroffmortonr.Ckurehf 


i 


[t)  Adm.  by  Holt,  C.  J.,  in  Berwick  y.  D.  P.  1  Peere  Williams,  693. 
AndrewSf  Lord  Rarm.  971.  (y)  Melwme  y.  Gardner,  1  Cowp.  116, 

(«)  Hundred  qf  Laureee  y.    — ,  cited  per  Lord  7Vn/«r(/«ii,  C.J. ,  in  iZo^erf 

Fitzg.  296.  y.  Jonee,  7  B.  &  C.  90. 


(104)  If  A.  be  in  custody  of  the  sheriff  at  the  suit  of  B.,  and  a  writ 
be  delivered  to  the  sheriff  at  the  suit  of  C,  the  delivery  of  the  writ  is  an 
arrest  in  law ;  and  if  A.  escape,  C.  may  bring  debt  against  the  sheriff  for 
the  escape.     Salk.  274,  citea  iu  Bull.  N.  P.  66. 
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escape,  although  the  husband  continue  in  prison,  yet  an  action  will 
lie  against  the  sheriff  for  this  escape,  in  which  action  the  whole 
debt  shall  be  recovered  (a;).  If  the  prisoner  returns  to  prison 
after  a  voluntary  escape  (y%  the  plaintiff  may  admit  him  to  be  in 
execution ;  and  if  he  be  turned  over  to  a  new  sheriff,  &c.  and  after- 
wards escape,  the  plaintiff  may  bring  an  action  against  the  new 
sheriff  for  such  escape.  Where  a  new  sheriff  was  appointed,  his 
predecessor  used  to  deliver  over  (105)  by  indenture  all  the  prisoners 
m  his  custodv,  charged  with  theur  respective  executions ;  and  if  he 
omitted  any  it  was  an  escape  (z).  By  stat.  3  &  4  Will.  IV.  c.  99,  a. 
7,  every  sheriff  at  the  expiration  of  ms  office  shall  deliver  to  the  in- 
coming sheriff  a  list  of  tne  prisoners  and  writs,  and  shall  turn  over 
such  prisoners  and  writs  to  the  incoming  sheriff,  who  shaU  sign  a 
duplicate  of  such  list,  andshall  thereupon  be  charged  with  the  prisoners 
and  the  writs  as  fully  as  if  the  same  nad  been  turned  over  by  inden- 
ture and  schedule.  If  a  sheriff  die,  the  new  sheriff,  ex  necessitate^ 
must  at  his  peril  take  notice  of  all  persons  in  custody  and  of  the 
several  executions  wherewith  they  are  charged  (a).  By  stat.  3  Geo. 
I.  c.  1 5  (106),  s.  8,  "  In  case  of  the  deaui  of  the  hishnBherifl^  the 
under-sheriff  shall  execute  his  office,  until  another  dieriff  be  ap- 
pointed, and  shall  be  answerable  for  the  execution  of  the  office  m 
all  things  during  that  interval  as  the  high-sheriff  would  have  been, 
if  livin^.'^  The  sheriff  is  civilly  liable  for  misconduct  (b)  of  his 
officer,  m  executing  a  writ,  though  the  act  done  be  contrary  to  the 
express  terms  of  the  writ ;  as  if  he  take  the  person  under  9kfi.fa, 
It  is  a  ^neral  rule,  that  the  act  of  the  officer  is  in  law  the  act  of 
the  sheriff;  but  there  is  an  exception,  where  the  party  opposed  to 
the  sheriff  is  colluding  with  the  officer :  hence  wnere  the  sheriff 
sued  an  execution  creditor,  who  had  colluded  with  the  bailiff  and 
thereby  subjected  the  sheriff  to  an  action,  and  verdict  against  him ; 
there,  as  between  those  parties,  it  was  holden  (c),  that  the  act  of  the 
bailiff  was  not  the  act  of  the  sheriff.     So  the  sheriff  is  not  liable  for 

(x)  1  RoU.  Abr.  810,  (F.)  pi.  5.  3  Rep.  72,  b,  affirmed  on  error  in  Ezdi. 

(y)  Jamei  y.  Pierce,  1  Ventr.  269,  in  Chr.  Cro.  Elix.  366. 
which  the  case  of  a  sheriff  of  Esftez,  in  (b)  Smart  v.  HtUttm,  8  A.  &  E.  568, 

Hob.  202,  is  denied  to  be  law.  n. ;  Raphael  y.  Goodman,  8  A.  &  E.  565. 

(jr)  Adj.  in  FFm /6y *t  case,  3  Rep.  71,  b.  (c)  Crowder  v.  Lfrng,  8.B.  &  C.  598. 

(a)  Third  Resolution  in  Weetby's  case. 


( 105)  An  assignment  of  prisoners  by  an  under-sheriff  to  the  succeeding 
liigh-sheriff,  (though  not  by  indenture,)  was  holden  to  be  a  good  assign- 
ment. Poulter  V.  Greenwood^  Barnes,  367,  4to  ed.  But  see  Davidsom 
V.  Seymour,  1  M.  &  Malk.  34,  where  Abbott,  C.  J.,  held,  that  the  new 
sheriff  was  not  answerable  for  the  escape  of  a  debtor  taken  in  execution  in 
the  time  of  his  predecessor,  and  not  delivered  over  to  him  by  indenture. 
See  also  the  note  by  the  learned  reporters. 

(106)  Repealed  as  to  some  of  its  provisions  by  3&  4  Will.  IV,  c.  99. 
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the  acts  of  an  officer  whom  the  plaintiff  himself  appointed  (e).  The 
marshal  of  the  King^s  Bench  permitted  a  prisoner  in  execution  to 
escape  (/),  who  afterwards  returned  to  prison  again.  The  marshal 
died,  and  his  successor  permitted  the  same  person  to  escape  again. 
It  was  holden,  that  the  second  marshal  was  liable  for  this  escape, 
and  that  the  escape  permitted  by  his  predecessor  did  not  discharge 
him.  If  the  prisoner,  being  out .  on  bail  (^),  come  and  surrender 
himself  by  entering  Reddidit  se,  in  discharge  of  his  bail  in  the 
judge's  book,  and  the  plaintiffs  attorney  accept  him  in  execution, 
and  file  a  committitur^  the  marshal  is  not  chargeable  for  an  escape 
without  notice,  either  by  serving  him  with  a  rule,  or  entering  a 
cammittitur  also  in  his  book.  In  an  action  against  the  marshal  for 
an  escape,  the  plaintiff  may  properly  be  ordered  by  a  judge  to  give 
a  particular  of  the  alleged  escape,  ^^specifyina  the  time  and  placed 
and  he  is  bound  to  specify  them  precisely,  if  ne  can ;  if  not,  as  well 
as  he  is  able,  subject  to  an  application  by  defendant  for  better  par- 
ticulars. The  practice  is  not  altered  in  this  respect  by  the  rule  of 
Hil.  4  Will.  IV.  confining  a  plaintiff  to  one  coimt  for  one  cause  of 
action  (A).  The  bailiff  of  a  liberty  (O*  who  has  the  execution  and 
return  of  writs,  is  liable  to  an  action  of  debt  for  an  escape,  if  he 
remove  a  prisoner  in  his  custody  in  execution,  to  the  county  ffaol, 
situate  out  of  the  liberty,  and  there  deliver  him  into  the  custody  of 
the  sheriff. 

Declaration, — If  a  prisoner  escape  in  Essex,  and  is  seen  at  larffe  in 
Hertfordshire,  the  venue  may  be  laid  in  Hertfordshire  (A).  The  plain- 
tiff must  set  forth  in  his  declaration  the  recovery  by  thiat  judgment 
upon  which  the  writ  of  execution  issued,  and  allege  that  the  judgment 
is  still  in  full  force  and  unsatisfied ;  but  it  is  not  necessary  to  set  forth 
the  pleadinss  previous  to  the  judgment ;  for  it  is  but  inducement  to 
the  action.  Beginning  with  the  judgment,  and  stating  briefly,  ^^  quod 
cum  recuperassetj*  is  sufficient.  It  is  sufficient (/)  to  allege  that 
the  writ  directing  the  arrest  was  duly  indorsed  for  bail^  without 
adding  '^  by  virtue  of  an  affidavit  made  and  filed  of  record."  The 
plaintiff  must  aver  and  show  in  evidence,  not  only  the  escape  of  the 
prisoner,  but  that  he  was  previously  lawfully  detained  (m).  If  upon 
a  judgment  by  an  intestate  (n),  his  administrator  brings  a  scire 
facias  and  has  judgment,  whereupon  a  ca.  sa.  issues,  and  the  de- 
fendant is  taken,  and  permitted  to  escape,  in  an  action  against  the 
sheriff  for  such  escape,  the  plaintiff  may  declare  briefly  on  the 


(«)  BuUer,  J.,  in  De  Moranda  y.  Dim.  (k)  Walker  t.  Griffith,  M.  25  Geo.  II., 

AM,  4  T.  R.  121 1  Porter  t.  Vine,  Chit.  Bull.  N.  P.  67. 

Rep.  613,  n.  (o),  both  cited  hj  Denman,  (0  Nightingale  t.  Wileojeeon,  in  error, 

C.  J.,  Fitrd  Y.  Leche,  6  A.  &  E.  706.  B.  &  C.  202. 

(/)  Lewthal  Y.  Lenthal,  2  Lev.  109.  (m)  Per  Bayley,  J.,  Braiier  t.  Jonee, 

Q)  Salk.  272.  8  B.  &  C.  130. 

(h)  Dovtn  y.  CAii|ifNmi,  6  A.  &E.  767.  (n)  Per  Cfur.,  in  Gold  and  othere  v. 

(0  Boothman  y.  The  Barl  qf  Surrey,  Strode,  Garth.  148. 
2  T.  R.  5. 
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judgment  in  the  scire  facias^  without  setting  forth  all  the  proceed- 
ings at  length.  If  a  prisoner  in  the  custody  of  the  sheriff  (o),  is 
brought  by  habeas  carpus  before  a  judge,  and  committed  to  a  dif- 
ferent custody,  e.  g.  to  the  custody  of  the  marshal  of  the  King^s 
Bench,  who  suffers  him  to  escape,  in  an  action  against  the  marshal 
for  such  escape,  it  must  be  averred  in  the  declaration,  that  the  com- 
mitment was  of  record,  otherwise  it  will  be  bad  on  special  demur- 
rer :  for  the  prisoner  is  not  in  point  of  law  in  the  marshal's  custody 
imtil  the  conmiitment  is  entered  of  record  (107)* 

Pleadings. — If  the  prison  be  on  fire  (p),  or  be  broken  open  by 
the  king's  enemies  {q)  (108),  and  the  prisoners  escape,  this  ¥nll  ex- 
cuse the  sheriff;  but  it  is  otherwise  if  the  prison  be  broken  open  by 
the  king^s  subjects  (r)  (109).  If  a  prisoner  in  execution  escape 
without  the  assent  of  tiie  sheriff,  and  he  make  fresh  suit,  and  retake 
him  before  any  action  brought  (s)  against  him,  this  will  excuse  him : 
but  by  Stat.  8  &  9  Will.  III.  c.  27,  s.  6,  he  cannot  give  this  in  evi- 
dence, but  must  plead  it  specially,  and  must  likewise  make  oath  that 
the  prisoner  made  such  escape  without  his  privity  or  consent.  By  this 
plea  it  must  appear,  that  the  recaption  was  before  action  brought, 
otherwise  it  will  be  bad  on  demurrer  (t)  (110)  :  for  if  the  party  at 
whose  suit  the  prisoner  was  in  execution,  bring  his  action  against 
the  gaoler  for  an  escape,  and,  after  action  brought,  the  gaoler 


(o)  Wighimm  y.  MulUiu,  2  Str.  1226,  (r)  Id.  pi.  7,  cites  4  Rep.  84.    See  also 

recognized  in  Turner  ▼.  Eyle»,  3  Bos.  &  Elliott  t.  2>.  qf  Nor/oUk,  4  T.  R.  789  ; 

Pul.  461.  5  Burr.  2812. 

(jtf)  1  Roll.  Abr.  808,  (D.)  pi.  6.  (*)  1  Roll.  Abr.  808,  (E.)  pi.  1. 

(q)  Id,  pi.  5.  (0  8tonehou80Y.  MuUins,  Str.  873. 


(107)  It  is  not  stated  in  Strange's  Report,  whether  the  party  committed 
had  been  taken  on  mesne  process  or  in  execution  :  but,  from  the  case  of 
Wig  ley  v.  Jones ^  5  East,  440,  it  appears  that  the  case  in  Strange  is  not 
law,  unless  it  be  understood  of  a  commitment  of  a  prisoner  in  execution ; 
for  commitments  on  a  writ  of  habeas  corpus  of  persons  in  custody  on 
mesne  process,  are  not  properly  capable  of  being  entered  of  record,  either 
by  themselves  or  as  part  of  any  otiier  record  or  proceeding. 

(108)  Rolle  (and  Dyer,  from  whom  he  cites,)  says  "  fire  which  is  the 
act  of  God,"  which  seems  to  mean  fire  by  lightning.  See  Alsept  v. 
Eyles,  2  H.  Bl.  113,  in  which  Lord  Loughborough^  delivering  the  opinion 
of  the  court,  said,  that,  "  as  the  law  stands,  nothing  but  the  act  of  God  or 
the  king's  enemies  will  be  an  excuse." 

(109)  After  the  gaols  in  the  metropolis  were  destroyed  by  the  riotears,  in 
the  year  1780,  an  act  of  parliament  (20  Geo.  III.  c.  64)  was  passed  to 
indemnify  the  gaolers  from  the  consequences  of  the  prisoners  escaping. 

(110)  From  a  MS.  note,  it  appears  to  have  been  a  special  demurrer, 
assigning  for  cause,  ^*  that  a  recaption  after  action  brought  was  not  plead- 
able in  bar.' 


»» 
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take  him  on  fresh  suit,  this  will  not  bar  the  action  well  attached 
before  («)  (111).  By  stat.  8  &  4  Will.  IV.  c.  42,  s.  8,  this  action 
must  be  commenced  and  sued  within  six  years  after  the  cause  of 
such  action.  It  is  a  good  defence  {x)j  that  the  sheriff  discharged 
the  prisoner  by  virtue  of  an  order  of  the  Insolvent  Debtors  Court ; 
and  it  is  not  necessary  to  show  that  the  proceedings  upon  which  the 
order  is  grounded  were  properly  taken,  or  that  tne  insolvent  was 
within  the  walls  of  the  prison  when  he  petitioned  for  his  discharge. 
See  7  Geo.  IV.  c.  57^  s.  81.  If  the  plaintiff  in  his  declaration  (y) 
set  forth,  that  the  defendant  voluntarily  suffered  J.  S.  ^whom  he 
had  in  execution)  to  escape,  the  defendant  mav  plead  that  he  retook 
him  on  fresh  suit,  before  action  brought,  without  traversing  the 
voluni^try  escape  (112) ;  for  this  allegation  in  the  declaration  is  im- 
material. The  proper  place  for  settmg  it  forth,  if  necessary,  is  in 
the  replication.  If  without  the  knowledge  of  the  gaoler  the  de- 
fendant escapes  (z)  and  returns  before  action  brought,  the  gaoler 
may  plead  this  in  bar  (a),  for  it  is  tantamount  to  a  retaking  on  fresh 
pursuit  before  action  brought.  But  in  a  plea  of  subse(]pent  return, 
it  is  necessary  to  allege  a  detention,  and  that  it  contmued  to  the 
time  of  action  (ft),  or  uiat  it  has  been  terminated  by  legal  means. 

Evidence. — To  support  this  action  the  following  proof  will  be 
necessary : — Ist,  an  examined  copy  of  the  record  of  the  judgment : 
2dly,  the  writ  of  capias  ad  satisfaciendum  ;  or  in  case  the  writ  has 
been  returned,  an  examined  copy  thereof,  and  of  the  return  (c) : 
8dly,  the  delivery  of  the  writ  to  the  sheriff  must  be  proved ;  and 
here  it  is  to  be  observed,  that,  wh6re  the  writ  has  been  returned, 
the  indorsement  of  such  return  on  the  writ  (^),  under  the  hand  of 
the  sheriff,  will  be  sufficient  evidence  of  the  writ  having  been  deli- 
vered to  him :  4thly,  a  legal  arrest  under  the  writ  must  be  proved ; 
that  is,  an  arrest  either  by  the  sheriff,  or  by  the  sheriff's  officer, 
acting  under  the  authority  of  a  warrant  duly  signed  and  sealed  by 

(tf)  Harvey  y,  Reynellj  1  Roll.  Abr.  Geo.  II. ;  Pr.  Reg.  C.  B.  199. 
808,  9,  (E.)  pi.  2 ;  W.  Jones,  145,  8,  C,  (a)  Bonqfotu  ▼.  Walker^  2  T.  R.  126. 

(x)  Safety  T.  JotUM,  2  B.  &  Ad.  598.  {b)  Chambert  y.  Jonet,  11  East,  406. 

(y)  fiovyV  case,  IVentr.  211,  217,  adj.  (e)  See  Tildar  w.  Sutton,  Bull.  N.  P. 

on  demurrer.  66. 

(z)  Chambers  ▼•  Ganibier,  Comjn's  R.  ((f)  Blateh  y«  Archer,  Cowp.  63. 

554;   S.  P.  Grey   y.  Gambier,  Hil.,   8 


(111)  If  the  defendant  escapes,  and  fresh  suit  is  made  after  him,  and 
he  dies  before  he  is  retaken,  an  action  will  lie,  and  the  fresh  suit  is  no  ex- 
cuse unless  he  be  retaken,  for  he  died  at  large  out  of  gaol,  Gilb.  Execu- 
tion, p.  85,  edit.  1763,  cites  Popham,  186;  but  the  case  there  is  put  by 
counsel  in  argument,  and  does  not  ap[)ear  to  have  been  adjudged ;  the 
proposition,  however,  scarcely  requires  an  authority. 

(112)  Hence,  under  a  count  for  a  voluntary  escape,  the  plaintiff  may 
give  evidence  of  a  negligent  escape.  Bonafous  v.  Walker^  2  T.  R.  126, 
ruled  on  the  authority  of  Bovtfs  case. 
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the  sheriff.  Regularly,  in  the  latter  case,  the  warrant  ought  to  be 
proved ;  and  for  this  purpose  the  plaintiff  ought  to  subpoena  the 
officer,  and  give  him  notice  to  produce  the  warrant ;  in  which  case, 
if  it  be  not  produced,  a  copy,  or  parol  evidence  of  its  contents,  will 
be  admissible.  The  officer,  when  called  to  show  his  authority,  is  a 
witness  for  all  purposes,  and  may  be  cross-examined  as  to  the  whole 
of  the  case,  although  he  be  the  real  party  in  the  cause  (e).  It  will 
be  proper,  however,  to  remark,  that  tliis  strict  proof  of  the  authority 
of  the  officer  is  not  always  required ;  for  in  one  case  (/),  the  pro- 
duction of  the  writ^  with  the  name  of  the  officer  indorsed,  and  proof 
of  the  usage  in  the  sheriff  ^s  office  to  indorse  on  the  writ  the  name  of 
the  officer  to  whom  the  warrant  to  arrest  is  delivered,  coupled  with 
evidence,  that  the  person,  whose  name  was  indorsed,  was  the  sheriff^s 
officer,  was  holden  sufficient,  without  the  production  of  the  warranto 
But  in  Hill  v.  The  Sheriff  of  MiddUsex,  Holt's  N.  P.  C.  217;  7Taunt. 
8,  it  was  holden,  that  an  examined  copy  of  a  writ  returned  and  filed 
and  the  indorsement  thereon,  on  which  writ  was  indorsed  the  name 
of  the  bailiff  employed  to  make  the  levy,  was  not  evidence  to  prove 
who  was  the  baUiff,  there  not  bein^  any  evidence  to  show  that  the 
indorsement  was  made  by  the  sheriff^s  authority.  And  in  Morgan 
V.  BrydgeSj  2  Stark.  N.  P.  C.  314,  the  same  law  was  laid  down  by 
Abbott^  J.  Gibbs,  C.  J.,  however,  in  Hill  v.  Sheriff  of  Middle- 
sexy  Holfs  N.  P.  C.  219,  observed,  that  it  was  the  general  practice 
to  connect  the  sheriff  and  the  officer  by  the  production  of  Uie  war- 
rant; but  although  that  was  the  formal,  it  was  not  the  only,  way,  and 
that  any  subsequent  recognition  by  the  sheriff  would  be  equivalent 
to  the  production  of  the  warrant.  In  order  to  constitute  a  legal 
arrest  by  the  officer,  the  arrest  must  be  by  his  authority  (y) ;  but  it 
is  not  necessary  that  he  should  be  the  hand  that  arrests,  or  that  he 
should  be  in  the  presence  of  the  person  arrested,  or  actually  in 
sight,  or  within  any  prescribed  distance,  at  the  time  of  the  arrest. 
Lastly,  the  escape  must  be  proved  by  diowing,  that  the  prisoner, 
after  the  arrest,  was  at  large ;  whether  before  or  after  the  return 
of  the  writ  is  immaterial.  The  under-sheriff^s  confession  of  an 
escape  will  be  evidence  of  the  fact  (A) ;  because  the  under-sheriff 
gives  the  sheriff  a  bond  to  save  him  harmless,  and  therefore  such 
confession  goes  in  effect  to  charge  himself.  To  prove  a  voluntary 
escape,  the  party  escaping  may  be  a  witness,  because  it  is  a  thing  of 
secresy,  a  private  transaction  between  the  prisoner  and  gaoler  (t). 
Under  a  count  for  a  voluntary  escape,  the  plaintiff  may  give  evi- 
dence of  a  negligent  escape  (k).    Such  is  the  evidence  required  to 

(e)  Morgan  ▼.  BrydgeM^  2  Stark.  N.  P.  (A)  Yabiley  v.  DobUt  Ld.  Raym.  190  ; 

C.  315,  Abbotif  J.  see  the  remarks  of  Lawrence,  J.,  on  thia 

(/)  M*NHl  V.  Perehard,  1  Esp.  N.  case,  in  Drake  v.  Sgkee,  7  T.  R.  113. 

P.  C.  263.     See  also  Blateh  v.  Archer,  (t)  R.  ▼.    Warden  qf  the  Pleei,  Salk. 

Cowp.  63  ;  andJonet  y.  Wood,  3  Campb.  MSS. ;  Bull.  N.  P.  67. 

228.  (k)  Bonqfoue  v.  Walker,  2  T.  R.  126. 

(g)  Cowp.  63. 


DEBT.  619 

support  this  action  in  ordinary  cases ;  but,  where  the  circumstances 
under  which  the  party  has  been  arrested  are  of  a  more  complicated 
nature^  and  the  declaration  more  special,  other  proof  will  of  course 
be  necessary  (/)  :  as  if  the  debtor,  being  in  the  county  gaol,  was 
charged  with  a  writ  of  execution,  by  locking  it  with  the  sheriff,  it 
wUl  be  necessary  to  prove  the  fact  oi  his  so  being  in  custody  (m). 

An  acknowledgment  of  a  debt  made  by  a  debtor  after  arrest,  but 
before  an  escape,  is  evidence  against  the  marshal  in  an  action  for 
the  escape  (n).  In  debt  for  an  escape  (o),  where  the  party  who 
had  been  taken  in  execution  by  the  sheriff,  was  afterwards  brought 
up  by  habeas  corpus^  and  conmiitted  to  the  custody  of  the  martial 
of  the  King's  Bench,  the  declaration  alleged  that  the  prisoner  was 
brought,  by  habeas  corpus^  before  a  judge  of  the  King^s  Bench,  and 
by  hun  committed  to  the  custody  of  the  marshal,  '^  as  by  the  said 
writ  of  habeas  corpus^  and  the  said  commitment  thereon,  now  re- 
maining in  the  said  court,  more  fully  appears.^  It  was  holden,  that 
the  production  of  the  writ  of  habeas  carpus^  with  the  commitment 
of  the  judge  indorsed  thereon,  but  which  appeared  to  have  been 
brought  from  the  office  of  the  marshal,  but  had  not  been  filed  of 
record  in  the  courts  was  not  sufficient  to  support  this  allegation :  for, 
admitting  it  not  to  be  necessary,  that  the  commitment  should  be 
of  record,  in  order  to  entitle  the  plaintiff  to  the  action,  yet  the 
plaintiff  having  averred  a  commitment  of  record,  he  was  not  at  liberty 
to  prove  any  other  species  of  commitment ;  for  the  commitment 
though  matter  of  inducement,  was  material,  and  the  latter  part  of 
the  averment,  ^^  now  remaining  in  the  said  court,"  was  not  capable 
of  being  separated  from  the  former  part,  or  treated  as  an  immate- 
rial or  distinct  averment  (113).  If  the  plaintiff  declare  that  he  had 
J.  S.  and  his  wife  in  execution  (p),  and  that  the  defendant  suffered 
them  to  escape,  and  the  jury  find  specially  that  the  husband  only 
was  taken  in  execution,  (it  being  a  debt  due  from  the  wife  before 
coverture,)  and  that  he  escaped,  the  plaintiff  shall  have  judgment, 


t 


[t)  Peake*s  ETid.  392.  7  B.  &  C.  89. 

[m)  See  stat.  8  &  9  WUl.  III.  c.  27,  s.  (o)  Turner  t.  ByU»,  3 Bos.  &  Pol.  456. 

9»  ante,  p.  610.  See  Bamt  y.  JSy/et.  2  Moore,  (C.  P.)  561. 

(n)  Per  BaUey,  J.,  in  Rogere  r.  Jone»,  (p)  Roberte  y.  Herbert f  1  Sidit  5. 


(113)  A  different  rule  holds,  where  an  action  is  brought  for  an  escape  after 
a  commitment  on  a  habeas  carpus^  of  a  person  arrested  on  mesne  process : 
there  the  **  prout  patet  per  recordum  remaining  in  the  court,'*  may  either 
be  rejected  as  surplusage,  on  the  ground  of  such  commitments  not  being 
records,  nor  capable  of  becoming  so ;  or,  if  considered  as  quasi  of  record, 
the  allegation  is  sufficiently  proved  by  the  production  ot  the  writ,  with 
the  committitur  annexed  by  tnc  clerk  of  the  papers  of  the  King's  Bench 
Prison,  with  whom,  as  servant  of  the  marshal,  such  papers  are  usually 
deposited.     Wigley  v.  Jones,  5  East,  440. 
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for  the  substance  of  the  issue  is  found  (114).  Declaration  for  an 
escape  stated,  that  the  plaintiff  in  E.  T.  5  Geo.  IV.  recovered 
gainst  one  H.  W.  £  >  as  by  the  record  appeared,  that  in  Trin. 
T.  in  the  fifth  year  aforesaid,  such  proceedings  were  had  in  the 
said  court,  that  it  was  considered,  tnat  the  plaintiff  should  have 
execution  against  the  said  H.  W.  for  the  damages  aforesaid, 
according  to  the  force  of  the  said  recovery  by  defamt  of  the  said 
H.  W.  as  by  the  record  of  the  said  last-mentioned  proceedings 
still  remaining  in  the  said  court  appears,  and  thereupon^  on,  &c. 
in  T.  T.  in  the  fifth  year  aforesaid,  the  said  H.  W.  was  committed 
to  the  custody  of  the  marshal  in  execution  for  the  damage  afore- 
said and  escaped.  Plea,  not  guilty.  At  the  trial,  the  plaintiff 
proved  the  oririnal  judgment,  and  that  a  committitur  issued 
thereon,  but  he  did  not  prove  any  judgment  in  scire  facias.  It  was 
holden  (^),  that  the  allegation  of  the  judgment  m  sou  fa.  was 
immaterial,  and  that  the  word  ^^  thereupon,"'  did  not  so  connect  the 
judgment  in  sex.  fa.  with  the  commitment,  as  to  make  it  necessaiy 
for  the  plaintiff  to  prove  such  judgment.  Declaration  against  the 
marshal  for  escape  alleged,  that  J.  S.  was  arrested  and  gave  bail, 
that  afterwards  bail  above  was  put  in  hefare  a  judge  at  chamber s^ 
^'  as  appears  by  the  record  of  the  recognizance;"  that  J.  S.  sm> 
rendered  in  discharge  of  the  bail,  and  afterwards  escaped.  At  the 
trial,  the  plaintiff  produced  the  entry  of  a  recognizance  of  bail,  and 
the  entry  of  special  bail  in  the  filazer's  book :  but  the  entry  of 
recognizance  imported,  not  that  the  recognizance  was  taken  before 
a  judge  at  chambers,  but  in  court,  and  the  entry  in  the  filazer's 
book  imported  that  bail  was  put  in  before  a  judge,  but  did  not  state 
whether  it  was  put  in  at  chambers  or  in  court.  It  was  holden  (r), 
that  the  allegation  in  the  declaration  was  not  supported  by  the 
evidence.  If  the  defendant  plead  no  escape  («),  he  cannot  give  in 
evidence  no  arrest,  for  the  plea  admits  an  arrest.  The  sheriff  is 
bound  by  the  statement  in  his  return,  not  only  as  to  the  fact  of  the 
arrest,  but  also  as  to  the  day  on  which  it  was  made  (t). 

{q)  Bromfield  ▼.  Jone»,  4  B.  &  C.  380.  (0  Cook  t.  Smmi,  1  M.  &  Rob.  512, 

(r)  Sevan  t.  Jom»,  4  B.  &  C.  403.  Tindalt  C.  J. 

(*)  Btm.  N.  P.  67. 


(114)  In  debt  for  an  escape  against  the  marshal,  it  was  alleged,  that 
the  prisoner  was  surrendered  to  him  at  the  chief  justice's  chamb^  in  the 
parish  of  St.  Bride's,  whereas  it  appeared  upon  evidence,  that  it  was  in 
the  parish  of  St.  Dunstan.  But  the  judges  held  it  well  enough,  this 
being  debt,  and  the  surrender,  (not  the  place  of  the  surrender,)  being  the 
only  thing  material,  and  that  it  differed  from  trespass,  where  every  part 
of  the  declaration  was  descriptive.  Oates  v.  Macheuy  Str.  595,  at  Nisi 
Prius,  in  Middlesex,  coram  Foriescue  and  Raymond,  justices. 
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X.  Of  the  Statutes  y  and  General  Rules,  relative  to  Actions  founded 

on  Penal  Statutes. 

Of  the  Time  t€ithin  which  Actions  on  Penal  Statutes  must  be 
brought. — By  stat.  31  Eliz.  c.  5,  s.  5,  "  All  actions  brought  for 
any  forfeiture  upon  a  penal  statute,  whereby  the  forfeiture  is  limited 
to  the  king  only,  shall  be  brought  within  two  years  next  after  the 
offence  conunitted.  And  all  actions  brought  for  any  forfeiture 
upon  a  penal  statute,  (except  the  statute  of  tillage,)  the  benefit 
whereof  is  limited  to  the  king  and  the  prosecutor,  shall  be  brought 
within  one  year  after  the  offence  committed ;  and,  in  default 
thereof,  the  same  shall  be  brought  for  the  king,  at  any  time  within 
two  years  after  that  year  ended.  And  if  any  action  shall  be 
brought  after  the  time  before  limited^  the  same  shall  be  void. 
Provided  (ti),  that  where  a  shorter  time  is  limited  by  any  penal 
statute,  the  action  shall  be  brought  within  that  time." 

This  statute  extends  (j;)  to  all  actions  brought  upon  penal 
statutes,  whereby  the  forfeiture  is  limited  to  the  king,  or  to  the 
king  and  the  J^^y^  whether  made  before  or  since  the  statute. 
2dly,  If  any  offence  prohibited  by  any  penal  statute  be  also  an 
offence  at  conmion  law,  the  prosecution  of  it  as  an  offence  at  com- 
mon law  is  not  restrained  by  this  statute.  3dly,  The  defendant 
may  take  advantage  of  this  statute  on  the  general  issue,  and  need 
not  plead  it.  In  actions  brought  on  penal  statutes,  it  is  incumbent 
or  the  plaintiff  to  show  that  the  action  was  conunenced  within  the 
limited  time. 

By  stat.  21  Jac.  I.  c.  4,  s.  1,  ^^All  offences  against  any  penal 
statute,  for  which  any  conunon  informer  may  ground  a  popular 
action,  bill,  plaint,  suit,  or  information,  before  justices  of  assize, 
justices  of  nisiprius  or  gaol  delivery,  justices  of  oyer  and  terminer ^ 
or  justices  of  peace  in  their  general  or  quarter  sessions,  shall  be 
commenced,  sued,  prosecuted,  tried,  recovered,  and  determined  by 
way  of  action,  plaint,  bill,  information,  or  indictment,  before  the 
justices  of  assize,  &c.  of  every  county,  city,  &c.  having  power  to 
determine  the  same,  wherein  such  offences  shall  be  committed,  in 
any  of  the  courts,  &c.  aforesaid  respectively ;  and  the  like  process 
shall  be  as  in  actions  of  trespass  vi  et  armis  at  conunon  law ;  and 
all  informations,  actions,  bills,  plaints,  and  suits,  commenced,  sued, 
&c.  by  the  attorney-general,  or  oiher  officer,  or  common  informer, 
in  any  of  the  king'^s  courts  at  Westminster,  for  any  of  the  said 
offences,  penalties,  or  forfeitures,  shall  be  void."  And  by  sect.  2, 
^^  The  offence  shall  be  alleged  to  have  been  committed  in  the  county 
where  such  offence  was  in  truth  committed ;  and  if,  on  the  general 
issue,  the  plaintiff  or  informer  shall  not  prove  the  offence,  and  that 

(u)  Sect.  6.  (f )  Tidd's  Prae.  15. 
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the  same  toas  committed  in  the  county  in  which  it  is  laid^  the  defend- 
ant shall  be  found  not  guilty."  By  the  3rd  section  it  is  enacted, 
^^  That  no  officer  in  any  couit  of  record  shall  receive,  file,  or  enter 
of  record  any  information,  bill,  &c.  grounded  upon  a  penal  statute, 
until  the  informer  has  first  taken  an  oath,  which  shall  be  entered 
of  record,  before  some  of  the  judges  of  the  court,  that  the  offence 
was  not  committed  in  any  other  county  than  where,  by  the  said 
information,  bill,  &c.  the  same  is  supposed  to  have  been  conunitted, 
and  that  he  believes  in  conscience,  tnat  the  offence  was  committed 
within  a  year  before  the  information  or  suit,  within  the  same 
county.'"  By  the  4th  section,  defendants  are  permitted  to  plead 
the  general  issue,  not  guilty,  and  give  the  special  matter  in  evi- 
dence. By  the  5th  section,  several  statutes  now  obsolete,  e.  g.  the 
statute  against  popish  recusants,  and  actions  for  maintenance,  &c. 
are  exempted  from  the  operation  of  this  act.  With  respect  to 
this  statute,  it  is  to  be  observed,  1st,  That  it  does  not  extend  to 
subsequent  penal  laws  (y) ;  consequently,  in  an  action  founded  on 
Stat.  12  Ann.  c.  1 6,  against  usury,  it  is  not  necessary  that  there 
should  be  an  affidavit  that  the  offence  was  committed  in  the  county 
where,  and  within  a  year  before,  the  action  was  brought  (2). 
2ndly,  Wherever,  by  any  act  in  force  at  the  time  when  this  statute 
passed,  the  informer  might  have  sued  by  action,  bill,  plaint,  suit,  or 
information,  in  the  inferior  courts,  as  well  as  in  the  courts  at 
Westminster,  he  is  now  confined  to  sue  in  the  former ;  but  as  the 
statute  does  not  give  any  new  jurisdiction  to  the  inferior  courts  (a), 
the  party  may  still  sue  in  the  courts  at  Westminster  for  all  pe- 
nalties, which  could  not,  before  the  passing  of  that  statute,  have 
been  recovered  in  the  inferior  courts.  Hence,  an  informer  may 
bring  an  action  of  debt  in  the  courts  at  Westminster  (6),  on  the 
stat.  1  Jac.  I.  c.  22,  s.  14,  for  the  recovery  of  the  penalties  for  selling 
leather,  which  has  not  been  searched  and  sealed;  because  this 
statute  (c)  gives  no  jurisdiction  to  the  inferior  courts  to  distribute 
the  penalties,  but  only  to  inquire  of  the  premises ;  which  inquiry 
means  in  their  accustomed  manner,  namely,  by  indictment  or  pre- 
sentment at  common  law.  3dly,  This  statute  applies  to  those  penal 
statutes  only,  on  which  proceedings  may  be  had  before  the  justices 
of  assize,  justices  of  the  peace  (d),  &c. 

By  Stat.  8  &  4  Will.  IV.  c.  42,  s.  3,  [14th  Aug.  1833,]  "AD 
actions  for  penalties,  given  to  party  grieved,  must  be  commenced 
and  sued  within  two  years  after  the  cause  of  action.*"  See  anie^ 
p.  699. 

(y)  BiehiU  case,  Salk.  373 ;  R,  v.  Galle,  Garland,  q,  t,  ▼.  Burton,  Str.  1103 ;  Andr. 

Salk.  372  ;  Lord  Raym.  370 ;  Harris,  q.  t,  291,  S.  C. 

▼.  Remnf,  cited  in  French,  q.  t.  ▼.  Coxan,  (b)  Skipman,  q,  t,  t.  Henbut,  4  T.  R. 

St.  1081 ;  Menmger  ▼.  Robson,  cited  in  109 ;  R,  t.  Ferrii,  H.  37  Geo.  III.  Ezch. 

Garland  ▼.  Burton,  Andr.  292.  1  Wms.  Saund.  312,  c.  n.  (1),  S.  P. 

[z)  French  t.  Coxon,  Str.  1081.  (e)  See  sect.  50. 

[a)  See  R.  ▼.  Galle,  Garth.  466,  and  (d)  Leigh  t.  Kent,  3  T.  R.  362. 
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By  stat.  18  Eliz.  c.  6,  s.  1,  (made  perpetual  by  statute  27  Eliz. 
c.  10,)  ^*  Every  informer,  upon  any  peiml  statute,  shall  sue  in 
proper  person,  or  by  his  attorney .*"  Hence  an  infant  cannot  be 
a  common  informer;  for  he  must  sue  by  prochein  amy  or  guar- 
dian (e). 

By  the  8d  section  of  st<at.  18  Eliz.,  '^  No  informer  shall  com- 
pound with  any  person  that  shall  offend  against  any  penal  statute, 
for  an  offence  committed,  but  after  answer  made  in  court  to  the 
suit,  nor  after  answer,  but  by  order  or  consent  of  the  court."  In 
cases  where  part  of  the  penalty  goes  to  the  crown,  leave  shall  not 
be  given  to  compound  unless  notice  shall  have  been  given  to  the 
proper  officer ;  but  in  other  cases  it  may.  R.  G.  H.  T.  2  Will.  IV. 
This  statute  extends  to  suits  by  common  informers  only  (/),  and 
not  to  those  by  party  grieved ;  it  extends,  however,  as  it  seems  (^), 
to  subsequent  penal  statutes,  as  well  as  to  those  which  were  in 
being  when  it  was  made.  A  common  informer  cannot  sue  for  a 
less  penalty  than  the  statute  gives  (h) ;  if  he  do,  though  he  has  a 
verdict,  judgment  will  be  arrested :  e.g.ifsL  common  informer  were 
to  sue  for  the  single  value  of  money  won  at  play,  the  statute  (t) 
giving  the  treble  value.  The  exceptions  in  the  enacting  clause  of 
the  statute,  which  creates  the  offence,  must  be  negatived  by  the 
plaintiff  in  his  declaration  (k)  ;  but  if  there  be  a  separate  proviso, 
although  in  the  same  section  (Z),  that  need  not  be  negatived  in 
declaration,  but  is  matter  of  defence,  and  the  other  party  must 
show  it  to  exempt  himself  from  the  penalty. 

Of  the  Pleas  to  Actions  founded  on  Penal  Statutes. — ^A  saving 
proviso  may  be  given  in  evidence  on  the  general  issue ;  because,  if 
the  party  is  within  the  proviso,  he  is  not  guilty  on  the  body  of  the 
act  on  which  the  action  is-  founded ;  but  another  statute,  whereby 
the  defendant  is  exempted  or  discharged  from  the  penalty,  must  be 
pleaded,  and  cannot  be  given  in  evidence  on  the  general  issue  (m). 
So  a  recovery  in  another  action  for  the  same  offence  must  be 
pleaded  specially  (n),  in  order  to  ^ve  the  plaintiff  an  opportunity  of 
replying  nul  tiel  record^  or  that  it  was  a  fraudulent  recovery ;  and 
in  pleacUng  this  plea,  care  must  be  taken  to  set  forth  that  the  plain- 
tiff in  the  other  action  had  priority  of  suit ;  otherwise  the  plea 
will  be  bad  on  demurrer  (o).  To  this  plea  of  a  prior  recovery  (p) 
the  plaintiff  may  reply  that  the  recovery  was  had  by  covin ;  and  if 
the  covin  be  found,  the  plaintiff  shall  recover,  and  the  defendant 

(e)  Maggtv.  Ellis,  M.  25  Geo.  II.  B.R.  (*)  8piere$  ▼.  Parker,  1  T.  R.  141. 

BuU.  N.  P.  196»  and  MS.  (/)  Steel  y.  Smith,  1  B.  &  A.  94. 

(/)  Doghead*9    case,    2  Leon.    116;  (m)  Gilb.  Evid.  6. 

2  Hawk.  P.  C.  279.     See  also  b.  6,  of  the  (n)  Bredon,  q,  i.r.  Harmon,  E.  12  Geo. 

statute.  II.  C.  fi.  London  Sittings,  Byre,  C.  J., 

(g)  Pie*e  case,  Hatt.  35.  Str.  701. 

(A)  Cunningham  y.  Bennet,  T.  1  Geo.  1.  (o)  Jaekeon  y.  Oisling,  T.  15  Geo.  II. 

C.  B.,  Bull.  N.  P.  196.  Bull.  N.  P.  197. 

(t)  9  Ann.  c.  14.  (p)  SUt.  4  Hen.  VII.  c.  4. 
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shall  be  imprisoned  for  two  years.  No  release  of  any  common 
person  shaU  be  available  to  discharge  a  popular  action.  The  de- 
fendant cannot  plead  several  matters  to  an  action  on  a  penal 
statute  (9),  because  the  stat.  4  Ann.  c.  16,  (which  (r)  enables 
defendants  to  plead  several  matters,)  contains  a  proviso  that  no- 
thing in  the  said  act  shall  extend  to  actions  on  any  penal  statute. 

In  an  action  on  a  penal  statute  («),  it  was  moved  by  the  defend- 
ant that  the  plaintiff  should  give  security  to  pay  the  costs,  upon 
affidavit  that  he  was  a  poor  man.  But  the  court  refused  the 
motion ;  for  the  statute  having  given  him  power  to  sue,  it  is  a 
debt  due  to  him ;  but  if  it  appeared  that  the  action  was  brought 
in  a  feigned  name,  they  would  oblige  the  real  prosecutor  to  give 
security.  The  court  will  grant  a  new  trial,  after  verdict  for  de- 
fendant, in  a  penal  action,  on  account  of  a  mistake  or  misdirectum 
of  the  judge  (t)  ;  but  where  the  case  is  properly  left  to  a  jury,  al- 
tnough  they  should  draw  a  wrong  conclusion,  the  court  will  incline 
against  disturbing  the  verdict. 


XI.  Debt  on  Stat.  2  Geo.  II.  c.  24,  Bribery  at  Elections,  p.  624; 
Provisions  of  the  Statute,  p.  625 ;  Stat.  49  Geo.  III.  c.  1 18, 
p.  627 ;  Declaration,  p.  628 ;  Evidence,  p.  630 ;  Stat.  7^8 
Will.  III.  c.  4,  Treating  Act,  p.  634 ;  7  ^  8  Geo.  IV.  c.  37, 
Penalty  for  giving  Ribbons  or  Cockades,  p.  635;  4^5  Vict 
c.  67,  Dispensing  with  Proof  of  Agency  in  the  first  Instance 
upon  Questions  of  Bribery  before  Committees,  p.  636. 

Wherever  a  person  is  bound  by  law  to  act  without  any  view  to 
his  own  private  emolument,  and  another,  by  a  corrupt  contract, 
engages  such  person,  on  condition  of  the  payment  or  promise  of 
money,  or  other  lucrative  situation,  to  act  in  a  manner  which 
he  shall  prescribe,  both  parties  are,  by  such  contract,  guilty  of 
bribery  (u).  There  are  not  any  traces  either  of  action  or  prosecu- 
tion for  bribery  in  elections  of  members  of  parliament,  in  the  annals 
of  Westminster-hall  (v),  until  after  the  legislature  inflicted  parti- 
cular penalties  for  this  kind  of  bribery  by  stat.  2  Geo.  II.  c.  24. 
Informations  for  this  offence  were  not  granted  until  about  the  time 
of  the  general  election  in  1754 ;  and  the  first  case,  in  which  an 
information  at  common  law  for  this  offence  was  prosecuted  with 
effect,  was  the  case  of  R.  v.  Pitt,  T.  2  Geo.  III.  B.  R.  3  Burr. 

(9)  Heyrieiy.  Fogfer,  4  T.  R.  701.  (/)  WUwn  y.  RattiOl,  4  T.  R.  753; 

(r)  See  sect.  4.  Calertft  y.  Gibis,  5  T.  R.  19,  S.  P. 
($)  Shinley  y.  Roberts,  Bull.  N.   P.  (u)  2  Doug.  ControY.  Elections,  400. 

196,  7.  (v)  U. 
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1386 ;  1  Bl.  R.  380,  S.  C.  (115).  From  the  nature  of  this  work, 
the  foUowing  remarks  will  necessarily  be  confined  to  stat.  2  Geo.  II. 
c.  24. 

By  the  7th  section  (u?),  '*  If  any  person  having  or  claiming  to 
have  a  right  to  vote  in  the  election  of  any  member  or  members  to 
serve  for  the  commons  in  parliament,  shall  ask,  receive,  or  take  any 
money,  or  other  reward,  by  way  of  gift,  loan,  or  other  device ;  or 
agree  or  contract  for  any  money,  gift,  office,  employment,  or  other 
reward  to  give  his  vote,  or  to  refuse  or  to  forbear  to  give  his  vote, 
in  any  such  election,  or  if  any  person  by  himself,  or  any  person 
employed  by  him,  shall  by  any  gift  or  reward,  or  by  any  promise, 
agreement,  or  security  for  any  gift  or  reward,  corrupt  or  procure 
any  person  to  give  or  to  forbear  to  give  his  vote  in  any  such  election, 
such  person  shall  for  every  offence  ^rfeit  the  sum  of  500Z.,  to  be  re- 
covered, with  costs,  by  action  of  debt  in  any  of  the  king's  courts  of 
record  at  Westminster.'*^  By  s.  8,  *'  If  any  person  offending  against 
this  act  shall,  within  twelve  months  next  mer  the  election,  discover 
any  other  oflender,  so  that  he  be  thereupon  convicted,  the  discoverer 
(not  having  been  before  that  time  convicted  of  any  offence  against 

(w)  Stat.  2  Geo.  II.  e.  24,  t.  7. 


(115)  In  this  case,  the  defendant  having  been  convicted  and  brought 
up  for  judgment,  a  doubt  was  raised  as  to  the  judgment  which  the  court 
could  or  ought  to  give ;  the  time  limited  for  prosecution,  by  stat.  2  Geo. 
II.  c.  24,  8.  11,  {viz.  two  years,)  not  having  expired.  The  court  (after 
consideration,)  ordered  the  defendant  to  be  imprisoned  for  a  short  term, 
observing,  that  in  inidicting  this  punishment  they  had  paid  regard  to  the 
circumstance  of  the  limited  time  for  prosecuting  upon  the  statute  not  being 
expired.  The  definitions  on  the  subject  of  bribery  m  Sir  £.  Coke,  Hawkins, 
and  other  writers  on  the  pleas  of  the  crown,  extend  to  the  corruption  of 
persons  in  judicial  offices  only.  Mr.  Douglas  ascribes  the  silence  of  these 
writers  on  the  subject  of  bribery  at  elections  of  members  of  parliament,  to 
fear,  on  the  part  of  the  judges,  (at  the  time  when  this  species  of  bribery  first 
prevailed,)  that  by  exercising;  a  jurisdiction  over  this  offence,  they  should 
invade  the  privileges  and  judicial  powers  of  the  House  of  Commons.  It  was, 
however,  remarked  by  Lord  Man^eldy  C.  J.,  delivering  the  opmion  of  the 
court  vnR.v.  Pitt,  1  Bl.  R.  383,  that  bribery  at  elections,  taken  eenerally, 
was  and  still  is  punishable  at  common  law ;  that  the  statute  itself  (2  Geo. 
II.  c.  24,  s.  7)  supposed  it  to  remain  punishable  at  common  law  by  the 
words,  "  or  any  otnerwise  lawfully  convicted.''  But  it  did  not  follow  of 
course,  that  the  court  was  obliged,  ex  dehito  justitia,  to  grant  informa- 
tions for  bribery  at  elections  of  members,  since  the  stat.  2  Ueo.  II.,  which 
infficts  such  very  severe  penalties.  He  added,  that  whether  the  court 
would  ever  hereafter  g^nt  informations  for  this  offence  until  the  time  of 
limitation  was  expired,  would  be  a  matter  of  future  consideration.  In 
R.  y.  Haydan,  3  Burr.  1387;  1  Bl.  R.  404,  S.  C,  the  judgment  was 
respited  until  the  limited  time  was  expired,  and  then  the  court  imposed  a 
fine  upon  the  defendant,  and  ordered  him  to  be  imprisoned. 

VOL.    I.  H  « 


626  DEBT. 

this  act)  shall  be  indemnified  and  discharged  from  all  penalties  and 
disabilities  which  he  shall  then  have  incurred  by  any  ofience  against 
this  act"  (116).  If  a  person  give  or  promise  money  or  other  reward 
to  a  voter,  in  order  to  procure  his  vote  for  one  candidate,  althoug-h 
the  voter  afterwards  vote  for  another  candidate,  the  penalties  of  the 
statute  are  incurred  by  the  corrupter.  In  an  action  of  debt  on  this 
statute,  the  declaration  (x)  charged  that  the  defendant  corrupted 
one  M.  to  vote  for  Lord  V.  and  Sir  R.  B.  (two  of  the  candidates), 
by  giving  him  a  sum  of  money.  The  fact  was,  that  M.  did  not  vote 
for  Lord  V.  and  Sir  R.  B.,  but  for  their  opponents :  whereupon  it 
was  objected,  that  the  defendant,  as  he  did  not  l^  any  corrupt  agree- 
ment procure  M.  to  vote  for  Lord  V.  and  Sir  K.  B.,  could  not  be 
said  to  have  corrupted  him  so  to  do ;  but  the  court  overruled  the 
objection,  on  the  authority  of  Sush  v.  Rawlins  (117),  observing, 
'^  that  the  offence  was  completely  committed  by  the  corrupter, 
whether  the  party  bribed  should  Jterwards  perform  his  promise  or 
break  it^(118).  And  according  to  the  opinion  of  two  judges  in 
Henslow  v.  Fawcett^  3  Ad.  &  Ell.  51,  the  offence  is  completely 
committed  by  the  corrupter,  although  the  party  bribed  never  in- 
tended to  vote  for  the  person,  on  whose  behalf  the  money  was 
given,  if  the  money  was  given  and  professedly  accepted  on  the  terms 
that  he  should  so  vote. 

If  a  person,  without  any  previous  agreement  (y),  takes  a  sum  of 
money,  after  the  election  is  over,  for  having  given  his  vote  for  a 
particular  candidate,  this  is  not  in  offence  within  the  foregoing 
statute.  To  an  action  of  debt  on  the  statute  the  defendant  pleadcni 
nil  debet  (z)  ;  after  verdict  for  the  plaintiff,  the  defendant  applied 

(x)  SuUion  ▼.  Norton,  3  Burr.  1235.         1  B.  &  C.  297. 

(y)  Lurd  Huniingtower  y.  Gurdiner,  (r)  Sutton  t.  BUhop,  4  Barr.  2283. 


(116)  A  verdict  having  been  found  at  the  assizes  against  the  defendant, 
upon  the  7th  section  of  this  statute,  for  corrupting  certain  voters :  the  de- 
fendant at  the  beginning  of  the  term  next  following  the  assizes,  moved,  that 
judgment  upon  the  postea  might  be  stayed,  on  the  ground  of  his  having  en- 
titled himself  to  the  benefit  of  the  8th  section,  by  having  made  a  discovery 
of  another  person  offending  against  the  statute,  who  had  been  convicted 
thereof  on  his  (the  defendant's)  evidence  ;  but  the  court  rejected  the  ap- 
plication, observing,  that  this  was  not  a  case  wherein  they  ought  to  inter- 
pose at  all  upon  motion.     Pugh  v.  Curgenven,  3  Wils.  35. 

(117)  In  which  case  it  was  resolved,  that  the  giving  a  bribe  to  a  person 
to  forbear  voting  was  an  offence,  although  such  person  did  not  forbear  to 
vote,  but  actually  voted  for  the  opposite  candidate.  See  the  case  in 
Sayer's  Rep.  289,  by  the  name  of  Bush  v.  Railing, 

(118)  See  remarks  on  this  case  in  Simeon's  Law  of  Elections,  2nd  edit 
p.  207,  208.     Sulston  v.  Norton  was  recognized  in  Henslow  v.  Finoeett^ 

3  Ad.  &  Ell.  57,  8. 
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to  the  court  to  stay  further  proceedings.  The  grounds  of  the  appli- 
cation will  appear  m>ni  a  statement  of  the  case,  which  was  as  follows : 
The  defendant,  on  the  16th  of  March,  had  received  a  bribe  from 
one  Earle,  and  on  the  same  day  made  a  discovery  of  Earle  to  J.  S. 
(an  attorney  and  commissioner  to  take  affidavits),  accompanied  with 
an  affidavit  of  the  fact ;  whereupon  an  action  was  brought  by  one 
Bingley  against  EarU,  and  he  was  served  with  the  writ  in  that 
action  on  the  19th  of  March.  Two  months  afterwards  the  present 
action  was  commenced,  and  the  defendant  was  served  with  process 
therein  on  the  18th  of  May.  The  two  causes  of  Bingley  v.  Earle 
and  Sutton  v.  Bishop  were  set  down  for  trial,  at  the  assizes,  on  the 
same  day ;  but,  the  cause  of  Sutton  v.  Bishop  standing  first,  the 
judge  would  not  invert  the  order,  and  try  the  cause  of  Bingley  v. 
Earle  first,  although  that  action  was  commenced  first.  The  conse- 
quence was,  that  Sutton  obtained  a  verdict  against  Bishop.  Bing- 
ley, on  the  other  hand,  had  a  verdict  against  Earle,  upon  the  evi- 
dence of  Bishop ;  but  tliis  verdict  came  too  late  for  Bishop  to  avail 
himself  of  it  at  the  trial,  for  a  verdict  had  alreadv  been  given  against 
him.  The  court  were  of  opinion  that,  under  the  circumstances  of 
this  case,  Bishop  was  to  be  deemed  a  discoverer,  within  the  mean- 
ing of  the  8th  section ;  for  it  was  not  intended  that  the  discoverer 
should  be  plaintiff  in  the  cause  wherein  the  discovery  was  made ; 
because,  if  no  other  witness,  there  could  not  be  a  verdict.  It  was 
agreed,  however,  by  Yates,  Aston  and  Willes^  Js.,  (119)  that  there 
could  not  be  a  new  trial,  the  verdict  beine  right :  and  that  judg- 
ment could  not  be  arreisted,  there  not  bemg  error  on  the  record. 
At  all  events,  the  party  must  proceed  to  enter  up  judgment  in 
Bingley  v.  Earle^  before  any  thing  could  be  done  by  the  court ;  for 
the  term  "convicted'*  did  not  mean  convicted  by  verdict  only,  but 
by  verdict  followed  up  by  judgment.  At  length  it  was  resolved, 
that  further  proceedings  should  be  stayed  by  a  special  rule,  stating 
the  particular  circumstances  of  the  case  (120). 

The  giving  or  pronffising  money  or  office  in  order  to  procure  the 
return  of  members,  if  not  given  to  some  person  having  a  right,  or 
claiming  to  have  a  right,  to  act  as  returning  officer,  or  to  vote  at 
such  election,  not  having  been  deemed  bribery  within  the  meaning 
of  the  preceding  statute,  such  gifts  being  contrary  to  the  freedom  of 
elections,  it  was,  by  stat.  49  Geo.  III.  c.  118,  (19th  June,  1809,) 
for  the  better  securing  the  independence  and  purity  of  parliament, 


(119)  Lord  Mansfield,  C.  J.,  was  attending  the  House  of  Lords  in  the 
Douglas  cause. 

(120)  Similar  difficulties  arose  in  the  case  of  Petrie  v.  WhitCy  3  T.  R. 
6,  and  post^  p.  629,  where  an  application  was  made  for  relief,  founded  on 
the  11th  section  of  this  sutute,  the  plaintiff-  having  been  guilty  of  wilful 
delay.  The  court,  on  the  authority  of  Sutton  v.  Bishop,  stayed  the  pro- 
ceedings by  rule. 

s  s  2 
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enacted  and  declared^  that  any  person  giving,  or  causing  to  be  given, 
directly  or  indirectly,  or  agreeing  to  give,  any  sum  of  money,  ^ft^  or 
reward,  to  anv  person,  upon  any  agreement,  that  such  person,  to 
whom  such  gift  or  promise  should  be  made,  should,  by  himself,  or 
by  any  other  person  at  his  solicitation  or  command,  procure,  or  ^i- 
deavour  to  procure,  the  return  of  any  person  to  serve  in  parliament 
for  any  county,  &c.  or  place,  should,  if  not  returned  himself  to  par- 
liament for  such  county,  &c.,  for  every  such  gift  or  promise,  forfeit 
one  thousand  pounds ;  and  the  person  so  returned,  and  so  having 
given,  or  so  having  promised  to  give,  or  knowing  of  and  consenting 
to  such  ffifts  or  promises,  upon  any  such  agreement,  should  be  dis- 
abled and  incapacitated  to  serve  in  that  paniament  for  such  county, 
&c.,  and  deemed  and  taken  to  be  no  member  of  parliament,  and  en- 
acted to  be,  to  all  intents  and  purposes,  as  if  he  had  never  been  re- 
turned or  elected  ;  and  any  person  receiving  or  accepting,  himself, 
or  by  any  other  person  in  trust  for  or  to  his  use,  any  such  sum  of 
money,  gift,  or  reward,  or  any  such  promise  upon  any  such  agree- 
ment, should  forfeit  to  his  Majesty  the  value  and  amount  of  such 
sum  of  money,  gift,  or  reward,  over  and  above  the  sum  of  five 
hundred  pounds.  The  same  section  prescribes  the  mode  of  recover- 
ing the  sums  forfeited,  with  costs  of  suit,  by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  the  king's  courts  of  record. 

Of  the  Declaration. 

The  declaration  on  the  stat.  2  Geo.  II.  c.  24,  sets  forth,  by  way 
of  inducement,  the  name  of  the  county,  city,  or  borough,  where  the 
election  took  place,  and  the  number  of  members  that  it  has  been 
accustomed  to  send  to  parliament,  specifying  them  as  knishts^ 
citizens,  or  burgesses :  it  then  proceeas  to  aver  the  issuing  of  the 
writ  out   of  chancery,    for  the  election  of  members  to  serve  in 

Sarliament,  a  copy  of  which  is  set  forth ;  and  in  this  part  of  the 
eclaration,  care  must  be  taken  that  there  be  not  a  variance 
between  the  writ  set  forth  and  that  produced  in  evidence.  The 
delivery  of  the  writ  to  the  sheriff  is  then  averred,  and,  in  some 
cases,  the  precept  of  the  sheriff  to  the  returning  officer,  to  proceed 
to  an  election.  It  is  not  necessary  to  set  out  the  precept,  or  to 
state  that  the  precept  was  returned  (a).  The  declaration  then 
proceeds  to  state  the  election  by  virtue  of  the  writ,  and  the  names 
of  the  candidates,  concluding  with  a  precise  allegation  of  the  ofience, 
which  renders  the  parties  liable  to  the  penalties  of  the  statute ;  and 
here,  the  general  rule  of  pleading  must  be  observed,  viz.  that  the 
charge  must  be  laid  with  sufficient  certainty,  so  that  the  party 
accused  may  be  enabled  to  defend  himself,  or  have  the  benefit  of 
pleading  it  in  bar  to  another  action  for  the  same  offence;  con- 
sequently  the  nature  and  amount  of  the  bribe  must  be  set  fcvth : 

(a)  Mead  v.  Robhutm,  Willef ,  422. 
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for  where,  in  an  action  on  this  statute,  the  declaration  merely 
stated,  *^  that  the  defendant  received  a  eift  or  reward'*  (&),  without 
specifying  the  nature  of  the  bribe,  wheUier  money  or  goods ;  after 
verdict  for  plaintiff,  judgment  was  arrested,  on  the  ground  that 
the  charge  was  not  laid  with  sufficient  certainty.  It  is  not  neces- 
sary to  allege  in  the  declaration  (c),  that  the  party  corrupted  rave 
his  vote,  or  forbore  to  give  it,  in  consequence  of  the  bribe.  The 
eleventh  section  of  the  stat.  2  Geo.  II.  c.  24,  provides,  ''  That  no 
person  shall  be  made  liable  to  any  incapacity,  oisability,  forfeiture, 
or  penalty,  by  this  act  imposed,  unless  prosecution  be  conunenced 
within  two  years  after  such  incapacity,  &c.  shall  be  incurred ;  or, 
tfi  case  of  a  prosecutiauy  the  sameoe  carried  on  toithout  wilful  delay. 
The  stat.  9  Geo.  II.  c.  38,  after  reciting  the  preceding  section, 
and  also  reciting  that  prosecutions  may  be  commenced  by  suing 
out  writs  against  the  persons  so  offending,  within  two  years  after 
incurring  any  incapacity,  &c.  imposed  by  that  act,  and  the  persons 
so  suing  out  such  writs  may  delay  to  serve  the  same  without  giving 
the  person  sued  any  notice  thereof,  by  reason  of  which  practice, 
the  said  provision  for  limiting  the  time  of  the  prosecution  of  persons 
so  offendmg  may  be  evaded ;  for  explaining  and  amending  the  said 
provision,  enacts,  ^'  That  no  person  shall  be  made  liable  to  any. 
incapacity,  &c.,  unless  such  person  has  been,  or  shall  be  actually 
and  legally  arrested,  summoned,  or  otherwise  served  with  any  such 
original  or  other  writ  or  process,  within  the  space  of  two  years 
after  any  offence  against  the  said  act  has  been  or  shall  be  com- 
mitted.'* 

It  may  be  remarked,  that  this  section  of  the  9  Geo.  II.  c.  38,  ex- 
plains the  first  part  of  the  eleventh  section  of  the  2  Geo.  II.  c.  24 ; 
but,  at  the  same  time  that  it  explains  part  of  that  clause  in  favour  of 
the  partv  prosecuted,  it  does  not  deprive  such  party  of  the  advan- 
tage of  that  defence,  which  was  introduced  in  tne  second  branch  of 
that  proviso,  and  which  relates  to  the  wilful  delay  in  the  carrying 
on  of  prosecutions.  An  act  of  bribery  was  committed  in  September, 
1780  (d).  An  action  of  debt  was  brought  for  this  offence,  on  the 
stat.  2  Geo.  II.  c.  24.  The  declaration  was  delivered  in  May,  1782; 
to  which  the  general  issue  was  pleaded  in  Trinity  Term,  1782 ;  in 
which  term  the  plaintiff  gave  notice  of  trial  for  the  next  summer 
assizes;  but  the  record  was  not  carried  down  to  trial  untU  the 
smnmer  assizes,  1788,  when  it  was  tried,  and  a  verdict  riven  for 
the  plaintiff.  In  Michaelmas  Term  following,  the  defendant 
obtained  a  rule  for  staying  all  further  proceedings ;  which  rule  was 
made  absolute  in  the  next  term ;  the  court  bemg  of  opinion,  1st, 
that  as  the  plaintiff  had  not  assigned  any  reason  for  the  delay,  such 
delay  must  be  considered  wilful  within  the  meaning  of  the  eleventh 


(e) 


Davy  ▼.  Baker,  4  fiarr.  2471.  Geo.  II. »  Say.  Rep.  289. 

Buth  ▼.  Rawlint,  B.  R.  T.  29  &  30  {d)  Petrie  ▼.  White,  3  T.  R.  5. 
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section  of  the  stat.  2  Oeo.  II.  c.  24;  2nd,  that  the  defendant 
might  take  advantage  of  the  delay,  by  an  application  to  the  court 
on  motion ;  although,  by  this  proceeding,  the  objection  would  not 
appear  on  the  record,  but  the  jud^ent  of  the  court  could  not  be 
reviewed  in  a  court  of  error;  3(uy,  that  although  the  defendant 
might  have  claimed  the  benefit  of  the  statute  at  an  eariier  stage 
of  the  cause,  yet  he  was  still  entitled  to  it,  because  the  i^>plication 
miffht  be  made  at  any  time  before  judgment,  the  legislature  having 
said,  that  if  one  party  be  guilty  of  a  wilful  delay,  the  other  party 
should  not  be  punished.  It  was  to  be  considered,  therefore,  not 
as  a  matter  of  favour,  but  of  justice  and  of  law,  that  the  plaintiff 
should  not  recover. 

Evidence. 

As  by  the  eleventh  section  of  the  stat.  20eo.  II.  c.  24,  proceedings 
for  the  recovery  of  any  penalty  must  be  commenced  within  two 
years  after  penalty  incurred,  it  is  incumbent  on  the  plaintiff  to  show 
that  the  action  was  commenced  within  that  period ;  either  by  the 
record,  or  in  case  it  does  not  appear  on  the  face  of  the  record  that 
the  action  was  commenced  within  the  limited  period,  then  by  the 
production  of  the  writ. 

In  an  action  on  this  statute  against  the  defendant  (e),  {for  cor- 
rupting a  voter  at  the  election  of  members  of  parliament  for  the 
borough  of  Heydon  in  Yorkshire,  the  declaration  alleged  the  iaso- 
ing  of  the  precept  to  the  returning  officer,  but  did  not  state  that 
such  precept  was  returned.  To  prove  the  issuing  of  the  preoepti 
the  under-sheriff  produced  the  precept  itself,  under  the  sheriff's 
seal  of  office,  together  with  the  mdenture  ;  which  indenture,  vrith- 
out  the  precept,  nad  been  returned  with  the  writ  by  the  sheriff,  the 
under-sheriff  proving  the  practice  there  to  be,  not  to  return  the 
precept  together  with  the  indenture.  It  was  objected,  on  the  part 
of  the  defendant,  that  the  precept  ought  to  have  been  returned 
with  the  indenture,  and  filed  in  chancery ;  and  that  a  copy  of  the 
precept  on  record  ought  to  have  been  produced.  But  the  court 
overruled  the  objection,  observing,  that  it  was  not  laid  in  the  declar 
ration  that  the  precept  was  returned,  but  only  that  such  precept 
issued ;  and,  therefore^  they  were  of  opinion,  that  the  evidence  pro- 
duced was  sufficient.     In  an  action  for  bribery  (/),  the  declaration 

(0   Mead  y.  Luke  Rohinton,  Willes,      III.  (121),  cited  by  BkZ^,  J.,  miTtn^  t. 
425.  Pippett  IT.R.  239. 

(/)  Cuminsf  y.  Sibley,  C  B.  £.  9  Geo. 


(121)  This  case  was  afterwards  brought  before  the  Court  of  King's 
Bench  by  writ  of  enor,  on  the  ground  that  the  judgment  had  been  entered 
for  damages,  as  well  as  tlie  debt ;  whereas  damages  could  not  be  given  in 
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stated  the  precept  to  have  been  directed  to  the  mayor  only^  but  the 
precept,  which  was  proved,  was  directed  to  the  mayor  and  bur- 
gesses; the  question  was,  whether  the  precept  that  was  proved 
supported  the  declaration?  The  Court  of  Common  Pleas  was  of 
opmion  that  it  did,  and  gave  judgment  for  the  plaintiff.  So  where 
the  declaration  stated  the  precept  to  have  been  directed  to  the 
bailifls  and  jurats  of  S.  (jr),  but  the  precept  produced  in  evidence 
was  directed  to  the  bailiff  (in  the  singular  number),  and  jurats,  it 
was  holden,  on  the  authority  of  the  preceding  case,  that  the  vari- 
ance was  immaterial.  So  where  in  an  action  on  this  statute  (A), 
the  declaration  recited  the  writ  to  the  sheriff  for  the  election  of 
members  to  serve  in  parliament,  and  then  proceeded  to  state  that 
the  sheriff  tncuie  his  precept  to  the  portreeve  of  the  borough  of 
Honiton,  which  concluded  in  these  words :  ^^  and  if  the  said  elec- 
tion so  made,  distinctly  and  openlv,  under  the  seal  of  the  portreeve, 
and  the  seals  of  those  who  should  be  present  at  such  election,  the 
said  portreeve  should  certify  to  the  said  sheriff,  so  that  the  said 
sheriff  should  certify  to  his  said  Majesty,  in  his  said  Majesty's 
chancery,  at  the  day  and  place  aforesaid,  without  delay,  remitting 
to  the  said  sheriff  one  part  of  the  aforesaid  indentures,  so  that  the 
said  sheriff  might  remit  the  same  to  his  said  Majesty,  annexed  to 
his  Majesty^s  writ."  The  precept,  when  produced  at  the  trial,  had 
not  the  word  "  if;""  upon  which  jSyret  Baron,  nonsuited  the  plaintiff 
for  the  variance.  But  the  Court  of  Kind's  Bench  set  aside  the 
nonsuit;  and  BuUer^  J.,  said,  '^The  declaration  in  this  case  is 
much  longer  than  it  need  have  been.  There  is  not  any  necessity 
to  set  out  the  precept ;  but  being  set  forth,  the  question  is,  whether 
the  variance  be  or  be  not  material  \  I  think  it  is  impossible  for  any 
person  to  read  this  part  of  the  declaration  without  knowing  what  it 
should  be ;  every  one  must  see  bv  it  that  the  portreeve  is  absolutely 
to  certify  to  the  sheriff,  &c.  The  insertion  of  the  word  'if  is  a 
mere  mistake.  The  serse  of  the  precept,  as  stated  in  the  declara- 
tion, is  the  same  as  that  which  was  proved ;  it  commands  the 
returning  officer  to  proceed  to  an  election.  Therefore,  as  this  is 
not  a  variance  in  sense,  I  am  of  opinion  that  the  nonsuit  should  be 
set  aside."  The  original  (t)  precept  from  the  sheriff  to  the  return- 
ing officer  of  a  borough  to  proceed  to  an  election  is  admissible  to 
prove  that  such  a  precept  issued ;  so  an  examined  copy  (A)  of  the 

(p)  Warre  ▼.  Harhin,  2  H.  Bl.  113.  (i)  Mead  ▼.  ito^tfuon,  WiUes,  422. 

(h)  King  t.  Pipptt,  1  T.  R.  235.  {k)  Webb  ▼.  Smith,  4  Bing.  N.  C.  373. 


a  popular  action  for  deteotton  of  the  debt,  no  interest  attaching  in  the 
plaintiff  before  action  brought ;  and  of  this  opinion  were  the  court,  who 
directed  the  judgment  to  be  revened,  both  as  to  the  damages  and  the 
costs,  which  were  incorporated  with  the  damages.    4  Burr.  2489. 


632  DEBT. 

precept  of  the  returning  officer  taken  from  the  original  at  the  Crown 
Office  18  also  sufficient  evidence  of  the  precept ;  for  the  regular 
course  is  for  the  sheriff  to  annex  the  precept  to  the  indentures,  so 
as  to  form  a  part  of  the  return.  A  copy  of  the  poU  taken  at  an 
election  for  members  of  parliament  (Z),  examined  with  the  original, 
and  signed  by  the  returning  officer,  is  admissible  evidence :  for 
being  signed  by  the  officer,  it  may  be  considered  as  an  original ;  or 
if  it  be  a  signed  copy,  it  is  admissible  in  evidence  as  8u<m,  on  the 
same  ground  as  copies  of  books  of  a  public  nature,  registers  of 
births,  marriages,  burials,  &c.  (122).  If  A.  applies  to  B.  who  has 
not  any  right  to  vote,  and  bribes  him  to  vote  for  G.  and  D.,  and  B. 
actually  gives  his  vote  for  them,  A.  is  equally  guilty  under  this 
statute,  as  if  B.  had  been  entitled  to  vote :  for  the  words  of  the 
statute  are,  **  any  person  who  hath,  or  claimeth  to  have,  a  right  to 
vote.^'  Hence,  where  the  declaration  charged  that  A.  B.  had  a 
right  to  vote,  and  did  vote  (m) ;  -  and  it  was  proved  that  A.  B.  voted, 
and  that  his  name  was  entered  upon  the  poll,  and  that  the  defend- 
ant gave  him  money  for  his  vote ;  but  it  was  not  proved  that  A. 
B.  had  a  right,  the  court  of  B.  R.  held  the  evidence  conclusive 
against  the  defendimt.  So  where  in  the  declaration  it  was  stated, 
that  the  defendant  corrupted  one  P.  B.,  having  a  right  to  vote,  in 
the  election,  to  give  his  vote  for  certain  candidates  (123),  and  it 
was  proved,  that  P.  B.  did  actually  vote ;  but  there  was  not  any 
evidence  given  of  his  right  io  vote ;  the  court  were  of  opinion,  thaJt 
it  was  not  necessary  eiuier  to  allege  in  the  declaration,  or  to  prove, 
that  the  person  corrupted  had  a  ri^t  to  vote  (1 24) ;  that  the  giving 
money  to  a  person  mr  his  vote,  and  he  standing  by  the  [>residinff 
officer  (n)  at  the  election  and  giving  his  vote,  which  is  received  and 
not  objected  to,  or  controverted,  is  evidence,  of  the  party  bribed 
having  a  right,  proper  to  be  left  to  a  jury,  although  it  be  not  con- 
clusive evidence  of  such  right ;  and  on  the  authority  of  the  pre- 
ceding case  of  Comb  v.  Pitt,  the  court  gave  judgment  for  the 

(0  Metid  r,  Robinton,  WUIm,  424.  ffeHten,  2  WiU.  398. 

(m)  Comb  ▼.  Piii,  cited  in  Rig^  v.  Oir-  (n)  Rigff  t.  Curgetwen^  2  Wils.  395. 


(122)  In  -Rear  v.  Hughes,  H.  1  Geo.  11.  B.  R.  (cited  Willes,  424,)  the 
copy  of  the  poll  of  the  election  of  a  mayor  was  holden  to  be  good  evi- 
dence. 

(123)  It  was  not  alleged  that  the  party  bribed  gave  his  vote;  nor, 
indeed,  is  such  allegation  necessary.  See,  ante,  tit.  **  Declaration,"  Btuh 
v.  Railing. 

(124)  So  in  Lilly  v.  Come,  Worcester  Sum.  Ass.  1774,  MSS.  Bur- 
land,  B.,  held  that  it  was  immaterial  whether  the  party  corrupted  had  a 
right  to  vote  or  not,  as  the  corrupter  thought  he  had,  and  the  party  cor- 
rupted claimed  to  have  a  right  to  vote,  although  upon  discussion  of  his 
right  afterwards  it  should  turn  out  that  he  had  none. 
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plaintiff.  The  party  receiving  the  bribe  (although  particeps  cru 
mims)  is  a  competent  witness  to  prove  the  offence  committed  (o). 
So  it  has  been  holden,  that  the  party  giving  the  bribe,  e.  g.  the 
agent  of  one  of  the  candidates,  is  a  competent  witness  to  prove  the 
£u3t,  in  a  case  where  two  years  had  elapsed  from  the  time  of  the 
offence  committed ;  although  it  was  objected,  that  he  wbb  particeps 
criminis^  and  so  swore  to  excuse  himself  (p)  (125).  So  a  person 
claiming  to  be  the  first  discoverer  of  the  bribery  of  the  oefend- 
ant  (9),  and  meaning  to  avail  himself  of  it,  if  necessary,  in  case  of 
the  defendant's  conviction  (126). 

(0)  PMUip*  ▼.  Fovfler,  E.  8  Geo.  II.  C.      S.  P.,  cited  9  B.  &  C.  558. 
B.,  per  B^e,  C.  J.,  Bwh  ▼.  Balling,  T.  (p)  Mead  ▼.  Robhuon,  WiUes,  422. 

29  &  30  Geo.  II.  B.  R.,  Say.  Rep.  289,  (q)  Heward  y.  Shipley,  4  East,  180. 

m 

(125)  According  to  a  manuscript  note  of  this  case,  (cited  by  Lawrence ^ 
J.,  4  E^t,  185,)  Mr.  J.  Abney  conceived,  that  the  objection  went  merely 
to  the  credit  of  the  witness,  and  not  to  his  competency.  The  other  judges 
put  it  on  the  ground  that  the  two  years  had  expired.  The  grounds  of  the 
decision,  as  stated  in  Willes's  Rep.  424, 5,  were  these:  1st,  that  two  years 
had  elapsed  since  the  offences  were  committed,  and,  therefore,  that  neither 
the  agent  nor  the  person  bribed  could  be  prosecuted  under  the  act ;  2nd, 
admitting  the  ofi&nces  had  been  recently  committed,  vet  the  agent 
could  only  be  considered  as  an  accomplice,  and  as  such  was  a  com- 
petent witness ;  3rd,  that  in  this  particular  case,  the  legislature,  by  holding 
out  inducements,  and  offering  an  indemnity  (2  Geo.  II.  c.  24,  s.  8,)  to 
offenders  to  discover  and  bring  other  offenders  to  punishment,  impliedly 
made  the  discoverers  legal  witnesses.  And  they  relied  on  the  case  of 
Phillips  V.  Fowler,  8  Geo.  II.  in  which  Eyre^  C.  J.,  had  admitted  an 
accomplice  under  the  same  circumstances  to  be  a  witness. 

(126)  '^  By  the  8th  section  of  the  statute  under  consideration,  it  is 
enacted,  that  any  offender  against  the  act,  discovering  within  a  certain 
time,  any  other  offender  within  the  act,  so  that  the  person  so  discovered 
be  thereupon  convicted,  the  discoverer  not  having  been  before  that  time 
himself  convicted  of  the  offence,  shall  be  indemnified  and  discharged  from 
all  penalties  and  disabilities  incurred  under  the  act,  that  is,  he  shall  have 
the  benefit  of  using  the  verdict  against  the  other  offender  for  his  own  in- 
demnity. Now,  it  is  not  probable  that  the  legislature  would  have  made 
that  provision  with  reeard  to  a  discoverer,  unless  they  had  intended  he 
should  be  a  witness ;  for  if  he  were  not,  such  a  provision  would  be  almost 
nugatory  and  useless ;  it  would  be  holding  out  an  inducement  for  parties 
to  make  a  discovery,  and,  when  made,  they  would  be  precluded  the  oenefit 
of  it.  I  think,  therefore,  that  the  statute  has  given  a  parliamentary  capa- 
citation  to  the  witness  through  whom  the  fact  is  discovered,  and  who  might 
otherwise  at  common  law  have  been  incapacitated.''  Per  Lord  Ellenbo- 
rough,  C.  J.,  in  Heward  v.  Shipley,  4  East,  183.  It  may  be  remarked, 
that  in  Bhigley  v.  Earle,  (mentioned  in  the  case  of  Sutton  v.  Bishop,  4 
Burr.  2284,)  the  plaintiff  obtained  a  verdict  on  the  evidence  of  Bishop, 
the  discoverer,  and  it  does  not  appear  that  any  objection  was  taken  to  his 
testimony. 
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In  an  action  on  this  statute,  Christopher  Savile,  Esq.  was  called 
as  a  witness  (r).  He  had  been  indicted  for  perjury  at  the  common 
law,  found  guilty,  and  stood  in  the  pillory  in  Mark  Lane,  pursuant 
to  the  judgment  of  the  court,  and  afterwards  received  the  king  s 
pardon.  jGord  EUenhorough^  C.  J.,  held,  that  he  was  a  competent 
witness,  admitting,  however,  that  it  would  have  been  otherwise  if 
he  had  been  convicted  on  the  statute. 


Stat.  7^8  Will.  III.  c.  4,  Treating  Act ;  7  ^  8  Geo.  IV.  c.  37, 

Penalty  far  giving  Ribbons  or  Cockades  ;  4i  la  S  Vict.  c.  57, 

dispensing  with  Proof  of  Agency  in  the  first  Instance  upon 

Questions  of  Bribery  before  Committees. 

• 
By  the  first  clause  of  the  statute  7  &  8  Will.  III.  c.  4,  (commonly 
known  by  the  name  of  the  Treating  Act,)  it  is  enacted,  *•*'  That 
no  person  hereafter  to  be  elected  to  serve  in  parliament  for  any 
county,  city,  town,  borough,  port,  or  place,  within  England,  Wales, 
or  Berwick-upon-Tweed,  after  the  teste  of  the  writ  of  summons  to 
parliament,  or  after  the  teste  or  the  issuing  out  or  ordering  of  the 
writ  or  writs  of  election,  upon  the  calling  or  summoning  of  any 
parliament,  or  after  any  such  place  becomes  vacant,  shall  by  him- 
self, or  by  any  other  means  on  his  behalf,  or  at  his  charge,  before 
his  election,  directly  or  indirectly^  give,  present,  or  allow  to  any 
person,  having  voice  and  vote  in  such  election,  any  money,  meat, 
drink,  entertainment,  or  provision,  or  make  any  present,  gift, 
reward,  or  entertainment,  or  shall,  at  any  time  hereafter,  make  any 
promise,  agreement,  obligation,  or  engagement,  to  give  or  allow 
any  money,  meat,  &c.,  to  or  for  any  such  person  in  particular,  or 
to  any  such  county,  city,  &c.  in  general,  or  to  or  for  the  use, 
advantage,  employment,  profit,  or  preferment  of  any  such  person  or 
place,  in  order  to  be  elected,  or  for  being  elected  to  serve  in  par- 
liament for  such  county,  city,  &c.^  An  action  was  brought  by  an 
innkeeper  against  two  candidates  (s)  (at  an  election  of  represen- 
tatives in  parliament  for  the  borough  of  Ipswich)  upon  a  bill  for 
provisions  furnished  to  the  voters.  The  bill  consisted  of  three 
descriptions  of  charges :  1st,  for  provisions  furnished  before  the 
teste  of  the  writ ;  2nd,  for  ditto  after  the  teste  of  the  writ  to  voters 
resident  in  the  borough ;  Srd,  for  ditto  to  voters  not  resident  in 
the  borough.  The  deiendants  paid  money  into  court  sufficient  to 
cover  the  charges  of  the  first  and  last  descriptions ;  a  verdict  having 
been  found  for  the  plaintiff,  a  motion  was  made  for  a  new  trial,  on 
the  ground  of  a  part  of  the  cause  of  action  being  illegal,  by  the 
above-mentioned  statute.     The  court  made  the  rule  for  a  new  trial 


(r)  Doter  ▼.  Mutaer,  5  Esp.  N.  P.  C.  (#)  Ribbam  v.  Crickeii  end  moiker, 

94.  1  Bo8.  h  Pul.  264. 
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absolute;  Eyre^  C.  J.,  observing,  that  the  contract  was  bottomed 
in  malum  prohibitum^  and  consequently  the  court  could  not  enforce 
it.  The  legislature  had  drawn  a  strict  line  which  was  not  to  be 
departed  from ;  it  is  said,  that  after  the  teste  of  the  writ,  no  meat 
or  drink  should  be  given  to  the  voters  by  the  candidate ;  and  that 
being  the  case,  the  court  could  not  give  any  assistance  to  the  plain- 
tiff, consistently  with  theprinciples  which  nad  ^vemed  the  courts 
of  justice  at  all  times.  Tne  counsel  for  the  plamtiff  having  ursed, 
that  part  of  the  provisions  having  been  furnished  to  voters  resident 
at  a  distance  from  the  borough,  and  a  verdict  being  good  as  to  that 
part  of  the  demand,  the  plaintiff  might  apply  the  money  paid  into 
court  to  any  other  part  which  he  might  think  proper ;  JSyre^  C.  J., 
in  answer  to  this  argument,  said,  that  such  payment  was  an  admis- 
sion of  a  legal  demand  only,  and  the  court  could  not  allow  it  to  be 
applied  to  an  illegal  account.  It  is  to  be  observed,  that  although, 
in  the  foregoing  case,  money  was  paid  into  court  to  cover  tiie 
demand  for  provisions  fumisned  to  non-resident  voters,  yet  the 
statute  makes  no  difference  between  resident  and  non-resident 
voters.  Hence,  an  action  cannot  be  maintained  by  an  innkeeper 
against  a  candidate  for  provisions  supplied  to  non-resident,  any 
more  than  to  resident  voters,  after  the  teste  of  the  writ  (t).  No 
transaction  falls  within  the  provision  of  this  act,  unless  the  can- 
didate, either  in  his  own  person,  or  by  some  person  acting  for  him 
and  on  his  behalf,  has  some  share  (u)  in  the  transaction.  Hence, 
where  the  supporters  of  a  candidate  gave  orders  to  the  landlord  of 
a  public  house,  opened  by  the  committee  of  the  candidate,  to  supply 
voters  with  refreshments  during  the  election^  which  were  supplied 
on  the  credit  of  those  who  gave  the  orders;  it  was  holden(a;), 
that  the  landlord  might  recover  against  those  who  gave  the  orders ; 
for  the  case  was  not  within  the  treating  Act. 

By  Stat.  7  &  8  Oeo.  IV.  c.  37,  after  reciting  that  it  is  expedient 
to  make  further  regulations  for  preventing  corrupt  practices  at 
elections  of  members  to  serve  in  parliament,  and  for  duninishing 
the  expense  of  such  elections,  by  sect.  2  it  is  enacted,  that  no 
person  to  be  hereafter  elected  to  serve  in  parliament  shall,  after  the 
teste  of  the  writ  of  summons,  or  after  such  place  becomes  vacant 
in  time  of  parliament,  by  himself  or  agent,  directly  give  or  allow  to 
any  person  having  a  vote  at  such  election,  or  to  any  inhabitant  of 
the  county,  city,  town,  borough,  port  or  place,  any  cockade, 
ribbon,  or  other  mark  of  distinction ;  and  by  sect.  3,  any  person  so 
giving  or  allowing,  shall,  for  every  such  offence,  forfeit  the  sum  of 
To/,  to  such  person  as  shall  sue  for  the  same  in  any  of  his  Majesty^s 
courts  of  record,  by  action  of  debt. 

(0    Lqfhouie  ▼.    Wkarton,    Dorfaun .  118. 

Am.   1808»  oor.    Wood,  B,,   I  Ctmpb.  (s)  S.  C.,TkomaMw,I/arne9f^C,Si?, 

550,  n.  615,  S.  P.,  Parke,  B, 

(tt)  HugAei  ▼.  Manhall,  2  Cr.  &  J. 
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By  0tat.  4  &  fi  Vict.  c.  57,  [22nd  June,  1841,]  reciting  that  the 
hiws  in  being  are  not  sufficient  to  hinder  corrupt  and  illegal 
practices  in  the  election  of  members  to  serve  in  parliament,  it  is 
enacted,  that  whenever  any  charge  of  briberv  shall  be  brought 
before  any  select  committee  of  the  House  of  Commons  appointed 
to  try  and  determine  the  merits  of  any  return  or  election  of  a 
member  to  serve  in  parliament,  the  committee  shall  receive  evidence 
upon  the  whole  matter  whereon  it  is  alleged  that  bribery  has  been 
committed ;  neither  shall  it  be  necessarv  to  prove  agency,  in  the 
first  instance,  before  giving  evidence  oi  those  fSftcts  whereby  the 
charge  of  bribenr  is  to  be  sustained ;  and  the  committee  in  their 
report  to  the  House  of  Commons  shall  separately  and  distinctly 
report  upon  the  tad  of  bribery  which  shall  have  been  proved  before 
them,  and  also  whether  or  not  it  shall  have  been  proved  that 
such  bribery  was  committed  with  the  knowledge  and  consent  of 
any  sitting  member  or  candidate  at  the  election. 


(    637    ) 
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DECEIT. 

I.  Of  the  Action  on  the  Case  in  Nature  of  Deceit, 

1.  On  an  implied  Warranty  ^  p.  637. 

2.  On  an  express  Warrantyj  and  herein  of  the  Sale  and 

Warranty  of  Horses^  p,  639. 

II.  Of  the  modem  Action  on  the  Case  grounded  on  Fraudulent 

Misrepresentation  by  Persons  not  Parties  to  the  Contracty 
p.  650. 


I.  Of  the  Action  on  the  Case  in  Nature  of  Deceit, 

1,  On  an  implied  Warranty ^p,  637. 

2.  On  an  express  Warranty  ^  and  herein  of  the  Sale  and 

Warranty  of  Horses^  p.  639. 

1.  On  an  implied  Warranty  (1). — ^An  action  on  the  caae,  in  na- 
ture of  deceit,  may  be  maintained  for  the  breach  of  an  implied  war- 
ranty ;  as  if  a  merchant  sell  cloth  to  another,  hnowing  it  to  be 
badly  fulled  (a) ;  so  if  an  innkeeper  sell  wine  as  sound  and  good, 
which  he  knows  to  be  corrupt,  although  there  be  not  any  express 
warranty,  yet  an  action  on  the  case  in  nature  of  deceit,  will  lie 
against  him ;  because  it  is  a  warranty  in  law  (b)  (2).     In  cases  of 

(a)  9  Hen.  VI.  53,  b. ;  1  Rol.  Abr.  90,  '    in  Parkinaon  ▼.  Lee,  2  East,  323. 
(P.)  pi.  3  ;  S.  C,  cited  by  Lawrence,  J.,  (b)  Adm.  9  Hen.  VI.  53,  b. 


(1)  "By  the  civil  law  every  person  is  bound  to  warrant  a  thing  that  he 
sells  or  conveys,  although  there  be  no  express  warranty :  but  the  common 
law  binds  him  not,  unless  there  be  a  warranty,  either  in  deed  or  in  law ;  for 
caveat  emptor,"     1  Inst.  102,  a. 

(2)  **  Is  it  not  true,  that  in  every  bargain  there  is  a  covenant?  for,<if  I 
buy  of  you  a  horse,  aJthough  there  be  not  an  express  warranty  of  sound- 
ness, yet  if  the  horse  be  unsound,  I  shall  have  wnt  of  trespass  on  my  case, 
and  shall  aver  that  you  sold  me  the  horse,  hnawing  it  to  be  unsound." 
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this  kind,  however,  which  are  ffrounded  merely  on  the  deceit,  it  is 
essentially  necessary  that  the  knowled^  of  the  party,  or^  as  it  is 
technically  termed,  the  scienter,  should  be  averred  in  the  declara- 
tion, and  also  proved. 

1.  The  scienter  must  be  averred  in  the  declaration  : 

For  where  in  an  action  on  the  case,  in  nature  of  deceit  (c),  it  was 
stated  in  the  declaration,  that  the  defendant  had  sold  certain  goods, 
as  his  own  goods,  to  the  plaintiff,  when' in  truth  they  were  the  eooda 
of  another  person :  it  was  holden,  that  this  declaration  would  not 
maintain  the  action,  for  want  of  an  averment,  that  the  defendant 
sold  the  goods  sciens  that  they  were  the  goods  of  another  person ; 
and  there  was  judgment  for  the  defendant.  So  where  the  declara- 
tion stated,  that  we  defendant  being  a  goldsmith  (d),  and  having 
skill  in  precious  stones,  sold  a  stone  to  the  plaintiff  for  a  sum  of 
money,  affirming  it  to  be  a  Bezoar  stone,  whereas,  in  truth,  it  was 
not  a  Bezoar  stone.  After  verdict  and  judgment  for  the  plaintiff  in 
B.  R.  it  was  adjudged,  on  error  in  the  Exchequer  Chamber,  that 
the  declaration  was  bad,  because  it  was  not  averred,  that  the  de- 
fendant knew  it  not  to  be  a  Bezoar  stone,  or  that  he  warranted  it  to 
be  a  Bezoar  stone  (3). 

2.  The  scienter  must  be  proved : 

In  an  action  on  the  case  (e),  for  selling  a  horse  as  defendant's 
own,  when  in  truth  it  was  the  horse  of  A. ;  it  appeared  that  the 
defendant  bought  the  horse  in  Smithfield,  but  had  not  taken  the 

(c)  HoJe'tctfe,  Cro.  Elis.  44.  (c)  Sprigwell  ▼.  AUen^  Aleyn,  91 ;  2 

\aj  Ckandelor  r.  Lopu$,  Cro.  Jac.  4.         East's  Rep.  448,  n.  {a),  S.  C. 


Per  PastoUy  J.,  20  Hen.  VI.  35,  a.    It  seems,  that  by  the  term  "  cove- 
nant," in  this  passage,  must  be  understood  implied  promise y  or  warranty, 

(3)  At  the  time  of  this  decision  great  strictness  was  required  in  the 
allegation  of  a  warrauty.  It  was  then  essentially  necessary  Uiat  it  should 
appear  on  the  face  of  the  declaration,  that  the  warranty  was  contempora- 
neous with  the  sale.  The  usual  and  correct  form  for  this  purpose  was, 
that  the  defendant  warrantizando  vendidit,  (See  Cro.  Jac.  630.)  It  was 
on  this  ground,  and  not  on  the  ground  of  any  distinction  in  terms  between 
an  affirmation  and  a  warranty,  as  I  conceive,  that  the  court,  in  Chandelor 
V.  Lopusy  observed,  that  there  was  not  an  averment  of  warranty.  It 
must  be  admitted,  however,  that  the  language  of  the  reports*  counte- 
nances this  distinction,  frivolous  as  it  may  seem  to  modem  readers.  See 
further  on  this  subject  the  opinions  of  Holty  C.  J.,  in  Medina  v.  Stough^ 
ton,  Salk.  210;  Ld.  Raym.  593,  S.  C. ;  and  of  BulleVy  J.,  in  Pasley  v. 
Freeman,  3  T.  R.  57.  As  to  what  would  be  sufficient  evidence  to  sup- 
port the  warrantizando  vendidit,  see  Holfs  opinion  in  Lisney  v.  Selln^, 
Ld.  Raym.  1120. 

*  See  Harvey  y^ffitm^^  Yd  v.  20. 
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usual  precaution  of  baving  the  horse  legaUy  tolled;  yet  as  the 
plaintiff  could  not  prove,  that  the  defend^t  knew  that  the  horse 
belonged  to  A.,  the  plaintiff  was  nonsuited :  for  the  scienter  or 
fraud  is  the  gist  of  the  action  where  there  is  not  a  warranty;  if 
there  be  a  warranty,  then  the  party  takes  upon  himself  the  mow- 
ledge  of  the  title  to  the  horse  and  also  of  his  qualities  (4).  So  where 
the  declaration  stated  (/),  that  the  plaintiff  bargained  with  the  de- 
fendant to  buy  of  him  a  musket,  as  a  sound  and  perfect  musket,  for 
the  price  of  two  guineas  and  a  half,  and  that  the  defendant  knowing 
the  musket  to  be  unsound  and  imperfect,  sold  the  same  to  the  plaintiff 
as  a  sound  and  perfect  musket,  &c.  Plea,  N.  G.  Lord  Kenyan^ 
C.  J*,  held  it  to  be  necessary  that  the  scienter  should  be  proved. 

2.  On  an  express  Warranty. — ^An  action  on  the  case,  in  nature 
of  a  writ  of  deceit,  may  be  maintained  against  any  person  who  de- 
ceives, by  a  false  assertion,  and  thereby  injures,  another  who  has 
placed  a  reasonable  confidence  in  him  (5) :  as  where  a  partv  (g) 
m  possession  of  a  personal  chattel  sells  it,  and  at  the  time  of  sale 
affirms  it  to  be  his  own,  when  in  truth  it  belongs  to  another,  the 
vendee  may  recover  a  compensation  in  damages  for  such  injury  as 
he  can  prove  to  have  been  sustained  in  consequence  of  this  deceit ; 
for  the  possession  of  a  personal  chattel  is  a  colour  of  title,  and  it  is 
but  a  reasonable  confidence  which  the  vendee  places  in  the  vendor, 
when  he  affirms  it  to  be  his  own.  But  where  the  affirmation  is  (as 
it  is  termed  in  some  of  the  books)  a  nude  assertion ;  that  is,  where 
the  party  deceived  may  exercise  his  own  judgment ;  as  where  it  is 
mere  matter  of  opinion,  or  where  he  may  make  inquiry  into  the 
truth  of  the  assertion,  and  it  becomes  his  o¥ni  fault  from  laches,  that 
he  is  deceived ;  in  this  case  an  action  cannot  be  maintained  (6). 

(/)  Dowding  ▼.  Mortimer,  2  East,  Comb.  142,  8,  C,  s  see  also  Medina  ▼. 
450,  n.  (a).  Stougktfm,  Salk.  210;  Lord  Rajm.  593» 

(jf)  Croeee   ▼.    Oardmer,    Garth.    90;       8,  C. 

(4)  It  18  to  be  oboerved,  that  actions  on  the  case,  for  the  breach  of  an 
express  warranty,  bear  a  strong  resemblance  to  these  actions  on  the  case 
in  the  nature  of  deceit  on  implied  warranties  :  but  this  distinction  between 
them  ought  to  be  attended  to  :  that  in  actions  on  the  case  in  the  nature 
of  deceit,  the  gravamen  is  the  deceit,  and  the  gist  of  the  action  is  the 
scienter ;  hot  m  the  action  for  breach  of  warranty,  the  gravamen  is  the 
breach  of  warranty ;  and  where  the  plaintiff  declares  in  tort  for  such 
breach,  it  is  not  necessary  to  allege  the  scienter,  nor,  if  alleged,  to  prove 
it.     Williamson  v.  Allisany  2  East,  446. 

(5)  Formerly  it  was  usual  in  cases  of  this  kind  to  declare  in  tort ;  but 
it  was  observed  by  Orose^  J.,  m^Pasley  v.  Freeman^  3  T.  R.  54,  that  all 
the  cases  of  deceit  for  misinformation  might,  as  it  seemed  to  him,  be  turned 
into  actions  of  assumpsit. 

(6)  The  case  of  Bayly  v.  Merrel,  Cro.  Jac.  386,  and  3  Bulst.  94, 
affords  an  useful  illustration  of  this  rule. 
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As  if  A.,  being  possessed  of  a  term  for  years  (A),  offers  to  sell  it  to 
B.y  saying  that  a  straneer  would  have  given  A*  a  certain  sum  of 
money  for  this  term,  whereas,  in  truth,  that  sum  had  not  been 
offered  to  A.,  an  action  on  the  case  will  not  lie,  although  B.  was, 
by  such  affirmation,  deceived  in  the  value. 

Declaration  that  defendant,  being  possessed  of  goods,  represented 
to  plaintiff  that  he  was  legally  entitled  to  dispose  of  them ;  that 
plamtiff,  in  consequence,  at  defendant's  request,  sold  them  by  auc- 
tion, and  after  deducting  certain  charges,  which  he  was  entitled  to 
deduct,  paid  over  the  residue  to  defendant :  that  defendant  de- 
ceived plaintiff  in  this — ^that  he,  defendant,  was  not  at  the  time  of 
sale  entitled  to  dispose  of  the  ^oods ;  that  the  true  owner  afterwards 
recovered  the  value  of  the  plaintiB^  and  that  the  def<»idant  refused 
to  reimburse  him.  After  verdict  for  plaintiff,  it  was  moved,  in  arrest 
of  judgment,  that  the  declaration  was  neither  ex  contractu  nor  ex 
delicto :  no  allegation  of  fraud ;  no  scienter ;  and  that  iatt  would 
not  lie  unless  the  misrepresentation  w^e  wilful,  and  intended  to 
deceive.  But  the  court  was  of  opinion  that  the  declaration  might 
be  sustained  (i) :  that  as  the  defendant  had  not  shown  that  he  was 
authorized  to  sell  at  the  time  he  affirmed  he  was,  and  as  it  was 
proved  he  was  not  authorized  at  the  time  of  the  sale,  the  court 
would  presume  that  he  never  had  authority  at  any  time ;  that  he  had 
created  a  belief  in  the  plaintiff  that  he  had  authority,  when  cleariy 
he  had  no  authority. 

An  action  on  the  case  for  a  deceit  cannot  be  maintiuned  by  the 
seller  of  his  share  in  a  trade,  against  the  buyer,  who  has  persuaded 
him  to  sell  it,  at  a  certain  price,  by  a  representation  that  certain 
partners,  whose  names  he  will  not  disclose,  are  to  be  joint  purchasers, 
and  that  they  will  give  no  more,  although  in  truth  they  had  autho- 
rized the  defendant  to  purchase  it,  doing  the  best  he  could,  and 

(A)  1  R.  A.  101,  pi.  16,  adjudged.  («)  Adaautm  ▼.  JarvU^  4  Bingh.  66. 


Another  class  of  cases,  on  fraudulent  affirmations,  for  which  an  action 
cannot  be  maintained,  was  mentioned  by  Grose^  J.,  in  Pctsley  y.  Free^ 
man^  3  T.  R.  65 ;  that  is,  where  the  affirmation  is  that  the  thing  sold  has 
not  a  defect  which  is  visible.  An  instance  of  this  kind  is  mentioned  in 
argument  in  Bayly  v.  Merrel,  Cro.  Jac.  387,  where  a  person  buys  a 
hone,  which  the  seller  affirms  to  have  two  eyes,  and  the  horse  has  one 
eye  only ;  in  such  case  the  purchaser,  unless,  as  is  quaintly  observed  in 
one  of  the  year  books,  he  be  blind,  is  remediless ;  for  vigilantibus  non 
dormientibus  jura  subveniunt.  See  also  Dyer  v.  Hargrove  and  others^ 
10  Ves.  507,  where  Sir  William  Grants  M.  R.,  said,  that  it  was  holden 
at  law,  that  a  warranty  is  not  binding,  where  the  defect  is  obvious,  and 
put  the  case  of  a  horse  with  a  visible  defect ;  and  of  a  house  without  roof 
or  windows,  warranted  as  in  perfect  repair ;  and  see  Tmdal,  C.  J.,  in 
Margetsan  v.  Wright,  1  Bing.  605 . 
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although  the  defendant  charged  them  with  a  higher  price  than  he 
gave  (K),  It  being  usual,  in  the  sale  by  auction  of  drugs,  if  they  are 
sea-damaged,  to  express  it  in  the  broker's  catalogue,  and  dbrugs 
which  are  repacked,  or  the  packages  which  are  discoloured  by  sea- 
water  bearing  an  inferior  price,  although  not  damaged,  the  defend- 
ants, who  had  i)urchased  some  sesrdamaged  pimento,  repacked  it, 
and  advertised  it  in  catalogues  which  did  not  notice  that  it  was 
sea-damaged  or  repacked,  but  referred  it  to  be  viewed,  with  little 
facility,  however,  of  viewing  it :  they  exhibited  impartial  samples  of 
the  quality,  and  sold  it  by  auction.  Held,  that  this  was  eqmvalent 
to  a  sale  of  the  goods,  as  and  for  goods  that  were  not  seardamaged, 
and  that  an  action  lay  for  the  fraud  (I).  N.  An  action  on  the  case 
will  lie  for  a  breach  of  warrantv  upon  the  sale  of  a  chattel,  although 
the  purchaser  has  not  paid  for  it  (m). 

If  an  order  is  given  for  an  undescribed  and  unascertdned  thing, 
stated  to  be  for  a  particular  purpose,  (as  copper  for  sheathing  ships, 
that  is,  a  particular  copper,  prepared  in  a  particular  manner,)  which 
the  manu&cturer  supplies,  he  cannot  sue  K>r  the  price  unless  it  does 
answer  the  purpose  for  which  it  was  supplied  (n) ;  but  when  the 
order  was,  '*  send  me  your  patent  hopper  and  apparatus  to  fit  up 
my  brewing  copper,  with  your  smoke-consuming  furnace,^'  it  was 
holden  (o),  that  as  the  purchase  was  of  a  well-defined  and  known 
machine,  it  was  the  buyer's  concern  whether  it  answered  the  pur^ 

!>ose  for  which  he  wanted  to  use  it  or  not.  The  distinction  is  well 
bunded  and  sanctioned  by  authority,  that  if  a  person  purchase  an 
article  from  another,  relying  upon  his  own  judgment,  he  cannot 
afterwards,  if  the  article  turns  out  to  be  unfit  for  the  purpose  re- 
quired, come  upon  the  partv  from  whom  he  purchased  it ;  but  if  a 
party,  relying  not  on  himself,  but  on  the  judgment  of  the  other  party, 
purchase  an  article,  telling  the  seller  for  what  use  it  is  wanted,  the 
sale  under  those  circum£^bances  carries  with  it  an  implied  warranty 
that  the  article  is  fit  for  the  use  required  (p). 

Some  pockets  of  hops  were  sold  by  sample,  with  a  warranty  that 
the  bulk  of  the  commodity  answered  the  sample ;  it  was  holden,  that 
the  law  did  not  raise  an  implied  warranty  that  the  commodity  should 
be  merchantable,  though  a  fair  merchantable  price  was  given,  and 
that  the  seller  was  not  answerable,  thouffh  the  soods  turned  out  to 
be  unmerchantable,  in  consequence  of  a  latent  defect  which  existed 
in  the  commodity  at  the  time  of  the  sale,  but  which  was  unknown 
to  the  seller,  arising  from  the  fraud  of  the  grower,  from  whom  he 
had  purchased,  and  not  from  any  fraud  in  the  seller  (q).     If  a  ship 

(k)  Verwm  ▼.  Keya,  4  Taunt.  488,  Hopkmt,  4  M.  &  W.  406. 

Ezeh.  Chr.,  aiBnning  judgment  of  B.  R.  (o)  Chanter  ▼.  Hopkim,  4  M.  &  W. 

(0  -^OMt  ▼.  Bowdm,  4  Taunt.  847.  399. 

(m)  Per  Ctariam,  9  Hen.  YII.  21,  b ;  (p)  Per  TkuUU,  C.  J.,  iu  Brawn  ▼. 

Bro.  Abr.  Deceit,  pi.  24.  Bdgingion,  C.  P.  H.  T.  1841. 

(n)  Jonei  ▼.  Bnffhi,  5  Bingh.  533 ;  3  (q)  Parkmton  ▼.  Lee,  2  Eatt's  Rep. 

M.  &  P.  155  {  recognized  in  Chanter  ▼.  314. 

VOL.   I.  T  T 
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is  sold  with  all  faults^  the  seller  is  not  liable  to  an  action  in  respect 
of  latent  defects  which  he  knew  of  without  disclosing  at  the  time  of 
sale,  unless  he  used  some  artifice  to  disguise  them,  and  prevent  their 
being  discovered  by  the  purchaser  (r).  In  Meyer  v.  JEverth^  4 
Campb.  22,  it  was  holden,  that  on  a  sale  of  goods,  if  the  sale-note  do 
not  contain  a  stipulation  that  the  goods  are  equal  to  a  sample,  parol 
evidence  is  inadmissible  to  make  such  stipulation  part  of  the  con- 
tract ;  but  it  may  be  shown  that  at  the  time  of  the  sale  a  sample 
was  fraudulently  exhibited  to  deceive  the  buyers,  whereby  the  plam- 
tiff  had  been  induced  to  purchase  the  commodity,  which  tumcMi  out 
of  greatly  inferior  miality  and  value ;  provided  the  plaintiff  has  de- 
clared for  a  deceitful  representation,  and  not  merely  on  the  contract 
as  containing  the  stipulation.  See  also  Gardiner  v.  Chrajfj  4  Campb. 
144.  If  a  representation  be  made  before  a  sale,  of  the  quality  of  the 
thing  sold,  with  full  opportunity  for  the  purchaser  to  inspect  and 
examine  the  truth  of  tne  representation,  and  a  contract  of  sale  be 
afterwards  reduced  into  writmg,  in  which  that  representation  is  not 
embodied,  no  action  for  a  deceit  lies  against  the  vendor  on  the 
ground  that  the  article  sold  is  not  answerable  to  that  representation, 
whether  the  vendor  knew  of  the  defects  or  not  («). 

Upon  a  sale  of  pictures,  a  bill  of  parcels  of  *'  Four  pictures. 
Views  in  Venice,  Canaletti,  160/.,"  is  evidence  (t)  from  which  a 
jury  is  at  liberty  to  infer  a  warranty,  that  the  pictures  were  painted 
by  that  artist. 

Warranty  on  Sale  of  Horses. — ^As  actions  are  more  firequently 
brought  for  the  breach  of  warranties  upon  the  sale  of  horses  thm  upon 
the  sale  of  any  other  chattel,  the  foUowing  remarks  will  be  chiefly 
directed  to  that  subject.  A  horse  being  an  animal  subject  to  secret 
maladies  which  cannot  be  discovered  by  a  mere  trial  and  inspection, 
it  is  usual,  and  in  all  cases  prudent,  for  the  buyer  of  a  horse  to  re- 
quire from  the  seller  a  warranty  of  its  soundness;  for  if  a  horse, 
having  a  secret  malady,  is  sold  without  a  warranty  of  soundness,  and 
without  any  fraud  on  the  part  of  the  seller,  the  purchaser  is  witiiout 
a  remedy.  Formerly,  indeed,  it  was  a  current  opinion,  that  a  sound 
price  given  for  a  horse  was  tantamount  to  a  warranty  of  soundness ; 
but  it  was  observed  by  Grose^  J.,  in  Parkinson  v.  Lee^  2  East,  322, 
that  when  that  doctrine  came  to  be  sifted,  it  was  found  to  be  so  loose 
and  unsatisfactory  a  ground  of  decision,  tiiat  Lord  Manefield^  C.  J., 
rejected  it,  and  said,  that  there  must  either  be  an  express  warranty 
of  soundness,  or  fraud  in  the  seller,  in  order  to  maintain  the  action. 

The  advantage  arising  to  the  buyer,  from  an  express  warranty 
of  soundness,  is  this — that  such  warranty  extends  to  every  kind  of 
soundness,  known  and  unknown  to  the  seller ;  and  if  the  warranty 

(r)  BagUhoU  ▼.  Walter;  3  Campb.  Smg,  1  Stark.  N.  P.  C.  75. 

154.  {t)  Pouter  ▼.  Barham^  6  Ner.  &  Man. 

(«)  Pickering  ▼.  Doweon^  4  Taunt.  779.  62 ;  4  A.  &  E.  473 ;  see  also  /ewMne  t. 

See  farther  on  this  subject,  Dawee  ▼.  Slade,  2  Esp.  N.  P.  C.  572. 
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be  fiJfie,  the  buyer  has  a  remedy  against  the  seller,  to  recover  a 
compensation  in  damages.  *^  To  be  sold,  a  Uack  gelding,  five  years 
old ;  has  been  constancy  driven  in  the  plough — ^warranted ;"  it  was 
holden  (k),  that  the  warranty  applied  to  soundness  only.  ^'  Received 
of  B.  J^ —  for  a  grey  four-year  old  colt,  warranted  sound ;"  it  was 
holden  (j;),  that  uie  warranty  was  confined  to  soundness  only,  and 
that  the  preceding  statement,  as  to  the  age,  was  matter  of  descrip- 
tion onlv,  for  which  the  party  is  not  answerable,  unless  it  be  shown 
to  be  udse  within  his  knowledge.  Roaring  is  a  maladv  which 
renders  a  horse  less  serviceable  for  a  permanency,  and  therefore 
an  unsoundness  (y),  A  nerved  horse  is  unsound  (z):  so  is  a  chest- 
foundered  (a).  So  if  the  horse  has  a  bone  spavin  in  the  hock  (6). 
Crib-biting,  which  has  not  yet  produced  disease,  or  alteration  of 
structure,  is  not  an  unsoundness  (c)  within  a  general  warranty ; 
but  it  is  a  vice  under  a  warranty  that  a  horse  is  sound  and  free 
from  vice  (d).  Mere  badness  of  shape  (e),  though  rendering  the 
horse  incapable  of  work,  is  not  unsoundness.  A  temporary  mme- 
ness  rendering  a  horse  less  fit  for  present  service  at  the  time  of 
sale,  is  a  breach  of  a  warranty  of  soundness;  and  it  vnll  be  no 
defence  that  he  afterwards  recovered  (/).  So  if  a  horse  has,  at 
the  time  of  sale,  a  cough,  although  that  may  either  be  temporary 
or  may  prove  mortal,  he  is  unsound  (g).  Some  splints  cause  lame- 
ness, others  do  not,  and  the  consequences  of  the  splint  are  not 
apparent  at  the  time,  like  the  loss  of  an  eye,  or  any  visible  blemish 
or  defect,  to  a  common  observer.  In  an  action  upon  a  warranty, 
in  which  the  defendant  warranted  the  horse  to  be  sound,  wind  and 
limb,  ^^  at  this  time ;"  that  is,  at  the  time  of  the  warranty  made : 
the  jury  found  a  verdict  for  plaintifi*.  The  judge  requested  the 
jury  to  tell  him,  whether  the  horse  was  sound ;  or  if  they  believed 
him  to  be  unsound,  whether  that  unsoundness  arose  from  the  splint, 
the  existence  of  which  was  hnovni  to  the  plaintiff  at  the  time  of 
the  sale.  The  jury,  in  answer,  said,  that  although  the  horse  ex- 
hibited no  symptoms  of  lameness  at  the  time  when  the  contract  was 
made,  he  had  then  upon  him  the  seeds  of  unsoundness  arising  from 
the  i^Iint.  The  court,  on  motion  for  new  trial  (A),  sustained  the 
verdict,  thinking  that,  by  the  terms  of  the  warranty,  the  parties 


(ti)  Riehtardton  ▼.  Broum,  1  Bingh. 
344. 

(jt)  Budd  ▼.  Fmrmattir,  8  Bingh.  48. 

(y)  Oiuiow  ▼.  Bamei,  2  Stark.  N.  P.  C. 
81.  But  aee  BoMeii  ▼.  CoZ/tt,  2  Campb. 
623. 

(z)  But  ▼.  Ot^ome,  Ry.  &  Mo.  290, 
Be»/,  C.  J. 

(a)  AtUriwry  t.  Pmrmnmert  8  B. 
Moore,  32. 

(h)  Watmm  ▼.  Denton,  ICSlV, 85. 

(e)  Broetmffiihurg  t.  Hayeockf  Holt'f 
N.  P.  C.  630. 


(d)  Sehol^ld  ▼.  Rohh,  2  M.  &  Rob. 
210. 

(e)  DieHnmm  ▼.  FolUtt,  1  M.  &  Rob. 
299,  Aiderwn,  J. 

(/)  Elton  ▼.  Brogden,  4  Campb.  281, 
Lord  BUenborouffhf  C.  J. 

(ff)  S.  P.  per  C.  J.  in  8.  C,  and  per 
B«9t,  C.  J.  C.  B.,  in  Ltddmrd  ▼.  Kmn, 
Midd.  Sitting*  after  E.  T.  5  Geo.  IV. ; 
CoatBt  Y,  Stepkem,  2  M.  &  Rob.  157,  S.  P. 
But  aee  Boldm  ▼.  Brogden,  2  M.  &  Rob. 
113. 

{h)  Margttwn  ▼.  Wright,  8  Bingh.  454. 
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meant  that  this  was  not  a  splint  at  that  time  which  would  be  the 
cause  of  future  lameness,  ana  that  the  jury  had  found  that  it  was ; 
and,  consequently,  the  warranty  was  broken.  As  soon  as  the 
unsoundness  is  discovered,  the  buyer  should  immediately  tender  the 
horse  to  the  seller  (t) ;  and  if  he  refuses  to  take  him  back,  sell  the 
horse  as  soon  as  posmble  for  the  best  price  that  can  be  procured; 
for  the  purchaser  is  entitled  to  recover  for  the  keep  of  the  horse 
for  such  time  only  as  would  be  required  to  resell  the  horse  to  the 
best  advantage  (A).  In  an  action  (I)  for  breach  of  warranty  of  a 
horse,  the  plaintiff  cannot  recover  as  special  damage  the  loss  of  a 
bargain  for  resale  of  the  horse,  though  the  contract  of  resale,  at 
a  profit)  had  been  actually  completed  before  the  unsoundness  was 
discovered. 

Where  an  article  is  warranted,  and  the  warranty  is  not  com- 
plied with,  the  vendee  has  three  courses,  any  one  of  which  he  may 
pursue. 

1st.  He  may  refuse  to  accept  the  article.  Although  the  vendee  of 
a  specific  chattel,  delivered  with  a  warranty,  may  not  have  a  right 
to  return  it,  the  same  reason  does  not  apply  to  cases  of  executory 
contracts ;  where  an  article,  for  instance,  is  ordered  from  a  manu- 
facturer, who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit 
for  a  certain  purpose,  and  the  article  sent  as  such  is  never  com- 
pletely accepted  by  the  party  ordering  it;  in  this  and  similar 
cases,  the  party  ordering  may  return  it  as  soon  as  he  discovers  the 
defect,  provided  he  has  done  nothing  more  in  the  meantime 
than  was  necessary  to  give  it  a  fair  trial  (m) :  but  there  is  no 
authority  to  show  that  he  may  return  it,  where  he  has  done  more 
than  was  consistent  with  the  purpose  of  trial  (7). 

(t)  CoMwtU  ▼.  Coartt  1  Taunt.  R.  567.  Ell.  132. 

(^)  Jtftf.  KeniU  ▼.  Hancock,  Ry,  &  M.  (Q  Clare  ▼.  Maynard,  6  A.  &  E.  519 ; 

436,  per  LittMale,  J.,  cited  by  Demman,  1  Ner.  &  P.  701. 

€.  J.,  in  Ckcaierfium  ▼.  Lamb,  2  Ad.  &  {m)  See  Lorymer  t.  Smitkf  1  B.  &  C.  1. 


(7)  Per  Lord  Tenferden,  C.  J.,  delivering  the  judgment  of  the  court  in 
Street  v.  Blay,  2  B.  &  Ad.  456,  where  the  plaintiff,  on  the  2d  of 
February,  sold  a  hone  to  the  defendant  for  43/.,  with  a  warranty  of  sound- 
ness. The  defendant  took  the  horse,  and  on  the  same  day  sold  it  to 
Bailey  for  45/.  Bailey,  on  the  following  day,  parted  with  it  in  exchange 
to  Osborne ;  and  Osborne  in  two  or  three  days  afterwards  sold  it  to  the 
defendant  for  30/.  No  warranty  was  given  on  any  of  the  three  last  sales. 
The  horse  was  unsound  at  the  time  of  the  first  sale ;  and  on  the  9th  of 
February  the  defendant  offered  to  return  it  to  the  plaintiff,  who  refused  to 
accept  it.  The  plaintiff  brought  an  action  against  the  defendant  for  the 
price ;  it  was  holaen,  that  supposing  it  might  have  been  competent  for  the 
defendant  to  return  the  horse  after  having  accepted  it  and  taken  it  into 
his  possession,  if  he  had  never  parted  with  it  to  another,  at  all  events  he 
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2ndl}r.  He  may  accept  it,  and  bring  a  cross  action  on  the 
warranty.  ^^  I  take  it  to  be  clear  law,  that  if  a  person  purchases  a 
horse  which  is  warranted,  and  it  afterwards  turns  out  that  the  horse 
was  unsound  at  the  time  of  the  warranty,  the  buyer  may,  if  he 
pleases,  keep  the  horse  and  bring  an  action  on  the  warranty,  in 
which  he  will  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as  existed  at 
the  time  of  the  warranty  (n) ;  and  the  seller  will  be  liable  in  such 
an  action  notwithstanding  any  length  of  time  which  may  have 
elapsed^  (o). 

Sdly.  He  may,  without  bringing  a  cross  action,  use  the  brc^h 
of  warranty  in  reduction  of  damages  in  an  action  brought  for  the 
price.  Where  an  action  was  brought  for  the  price  of  cinq-foin 
seed  sold  by  the  plaintiff  to  the  defendant  at  so  much  per  quarter, 
and  warranted  to  be  good  new  growing  seed ;  the  defence  was,  that 
it  did  not  correspond  with  the  warranty.  It  was  proved,  that  soon 
after  the  sale  the  seed  had  been  exammed  and  tasted  by  a  person 
of  skill,  who  declared  it  not  to  be  ^od  growing  seed ;  the  defendant, 
however,  did  not  communicate  uiis  to  the  jnaintiff,  or  return  the 
seed,  and  afterwards  sowed  part  and  sold  residue,  which  was  not 
naid  for,  and  purchaser  decliu*ed  he  would  not  pay  for  it,  because  it 
nad  proved  wholly  unproductive.  It  was  holden,  that  the  defend- 
ant was  not  bound  to  return  the  seed  without  using  it,  and  that  by 
keeping  it  he  hi^  not  precluded  himself  firom  insisting  on  the  breach 
of  warranty  as  a  defence  to  the  action ;  and  the  jury  having  found 
for  the  defendant  on  this  point,  and  there  not  being  any  evidence 
to  show  that  the  seed  was  of  any  value,  the  court  of  B.  K.  refused 
to  disturb  the  verdict  (p).  The  cases  have  established,  that  a 
breach  of  the  warranty  may  be  given  in  evidence  in  mitigation  of 
damages,  on  the  principle  of  avoiding  circuity  of  action ;  and  thero 
is  no  hardship  in  such  a  defence  being  allowed,  as  the  plaintiff 
ought  to  be  prepared  to  prove  compliance  with  his  warranty,  which 
is  part  of  the  consideration  for  Uie  specific  price  agreed  by  the 
defendant  to  be  paid  (9). 

It  was  formerly  holden,  that  the  purchaser  might,  on  discovering 
the  breach  of  warranty,  rescind  the  contract,  return  the  article 
warranted,  and  if  he  had  paid  the  price,  recover  it  back  (r) ;  but  it 

(»)  Per  Lord  Eldon,  C.  J.,  in  Curtis  (q)  Ver  hord  Tenterdent  C,  J,,  in  Street 

▼.  Hatma^t  3  Esp.  N.  P.  C.  83.  ▼.  Blay,  2  fi.  &  Ad.  462.    Bat  see  Gn- 

(o)  Per  UttledaUf  J.,  in  Poutttm  ▼.  maidi  ▼.  White,  4  Esp.  N.  P.  C.  95. 

Lattimore,  9  B.  &  C.  265.  (r)  See  Curtis  y.  ffrnmay,  3  £^.  N. 

(p)  PouUan  ▼.  Latiimore,  9  B.  &  C.  P.  C.  83, 
259. 


could  not  do  so  after  a  resale  at  a  profit ;  the  defendant,  however,  was 
entitled  to  give  the  breach  of  warranty  in  evidence  in  mitigation  of 
damages. 
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is  now  settled,  that  you  cannot  treat  a  contract  as  rescinded  on  the 
ground  of  a  breach  of  warranty,  except  there  was  an  original  agree- 
ment that  the  party  should  be  at  lioerty  to  rescind  in  such  case, 
or  unless  both  parties  have  consented  to  rescind  it  («)• 

The  ancient  method  of  declaring  in  cases  of  warranty,  was  in 
tort  (8)  on  the  warranty  broken ;  out  of  late  years  it  nas  been 
found  more  convenient  to  declare  in  assumpsit.  The  propriety  of 
the  modem  practice,  which  has  preyailed  generally  for  many  years, 
was  established  in  the  case  of  Stuart  v.  vTilkinSj  Doug.  18.  If  a 
horse  be  warranted  sound,  but  prove  unsound,  and  the  buyer  ofiers  to 
return  him  to  the  seller,  who  refuses  to  receive  him,  the  buyer  may, 
notwithstanding  such  refusal,  maintain  an  action  agiunst  the  seller 
for  a  breach  of  the  warranty,  if  he  can  prove  that  the  horse  was 
unsound  at  the  time  of  warranty.  This  was  decided  in  Fielder  v. 
Starkin^  I.  H.  Bl.  17,  (recognized  in  Pateshall  v.  Tranter^  3  A.  & 
E.  103 ;  4  Nev.  &  Man.  649,)  where  the  buyer  had  kept  the  horse 
eight  months,  without  giving  any  notice  of  the  unsoundness,  before 
he  made  an  ofler  to  return  ninL  Lord  Loughborough,  G.  J.,  said, 
'^  that  no  length  of  time  elapsed  after  the  sale  would  futer  the  nature 
of  a  contract  originally  false  (9).  Neither  is  notice  neoessaiy  to  be 
given.  Though  the  not  giving  notice  will  be  a  strong  presumpticMi 
against  the  buyer,  that  the  horse  at  the  time  of  sale  nad  not  the 
defect  complained  of,  and  will  make  the  proof  on  his  part  much 
more  difficult."  But  where  there  is  an  agreement  to  take  a  horse 
back  (/),  if  on  trial  he  shall  be  found  faulty,  though  it  is  HceatapBr 
nied  with  an  express  warranty,  yet  it  is  incumbent  on  the  purchaser, 
if  he  discovers  any  fault,  to  use  due  diligence  in  returning  the  horse ; 
for  a  trial  means  a  reasonable  trial.  And  it  is  expedient  in  aU  cases 
to  give  notice  as  early  as  possible  of  the  unsoundness  or  defects 
complained  of.  A  horse  was  sold  at  a  public  auction  («),  warranted 
six  years  old  and  sound,  and  one  of  the  conditions  (10)  of  sale  was, 

(«)  Per  Lord  Lyndkuni,    C.  B.,  in  (t)  AtUtm  ▼.  IUehard9,  2  H.  Bl.  57S. 

Gimpertg  ▼.  Denton,  1  Cr.  &  M.  209,  (u)  Buehmum  ▼.  Panukew,  2  T.  R. 

recognixing  Street  ▼.  B/oy.  745. 


(8)  In  this  form  of  declaration  the  scieDter  need  not  be  charged,  or,  if 
charged,  need  not  be  proved.     Williamson  v.  AlUsony  2  East,  446. 

(9)  If  a  party  be  induced  to  purchase  an  article  by  fraudulent  misre- 
presentation of  the  seller,  and  after  discovering  the  fraud  continue  to  deal 
with  the  article  as  his  own,  he  cannot  recover  back  the  money  from  the 
seller.     Campbell  v.  Fleming^  1  A.  &  £.  40. 

(10)  In  Megnard  v.  Aldridge,  3  Esp.  N.  P.  C.  271,  it  was  proved,  that 
the  conditions  of  sale  were  contained  m  a  printed  paper  pasted  up  under 
the  auctioneer's  box,  and  that  the  auctioneer  at  the  time  of  the  sale  had 
announced  that  the  conditions  of  sale  were  as  usual.  Lord  Kenyan^  C.  J., 
held,  that  this  was  a  sufficient  notice  to  all  persons  who  came  to  Uie  sale,  of 
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^^  that  the  purchaser  of  any  horse  warranted  sound,  who  should 
conceive  the  same  to  be  un^und,  should  return  him  within  two 
days ;  otherwise  he  should  be  deemed  sound."  Ten  days  after  the 
safe,  the  plaintiff  discovered  that  the  horse  was  twelve  years  old, 
and  offered  to  return  him,  but  the  defendant  refused  to  receive  him, 
and  thereupon  plaintiff  sold  the  horse,  and  brought  an  action  on 
the  warranty  asainst  the  seller.  It  was  proved  that  the  horse  was 
twelve  years  old.  The  jury  were  of  opinion  that  the  plaintiff,  by 
not  returning  the  horse  sooner,  had  made  him  his  own,  and  gave  a 
verdict  for  the  defendant ;  but  the  court  set  aside  the  verdict,  and 
Lord  KenyoHj  C.  J.,  observed,  *^  that  the  question  turned  on  the 
condition  of  sale,  which,  in  his  opinion,  ought  to  be  confined  solely 
to  the  circumstance  of  unsoundness ;  that  there  was  good  sense  in 
making  such  a  condition  at  a  public  sale ;  because,  notwithstanding 
all  the  care  that  could  be  taken,  many  accidents  miffht  happen  to 
the  horse  between  the  time  of  sale  and  the  time  ymen  the  horse 
might  be  returned,  if  no  time  were  limited.  But  the  circumstance 
of  the  age  of  the  horse  was  not  open  to  the  same  difficulty.'*  The 
vendor  of  a  horse,  who  makes  a  contract  of  sale  on  a  Sunday,  but 
not  in  the  exercise  of  his  ordinary  calling,  may  recover  (x).  The 
defendant  was  the  proprietor  of  a  stage-coach,  and  a  horse-dealer. 
The  plaintiff's  son  was  travelling  on  a  Sunday  in  defendant's  coach, 
and  while  the  horses  were  changing,  made  a  verbal  bargain  for  the 
horse  in  question  for  the  price  of  thirty-nine  guineas ;  the  defend- 
ant warranted  the  horse  to  be  sound,  and  not  more  than  seven  years 
old.  The  horse  was  delivered  to  the  plaintiff  on  the  following 
Tuesday,  and  the  price  then  paid ;  there  was  not  any  evidence  to 
show  that  the  plaintiff  or  his  son  knew  at  the  time  when  he  made 
the  bai^gain  that  defendant  was  a  horse-dealer.  An  action  having 
been  brought  for  a  breach  of  the  warranty;  it  was  objected,  that 
the  bargain  having  been  made  on  a  Sunday,  was  void  within  statute 
29  Gar.  II.  c.  7,  s.  2.  But  it  was  holden  (y),  that  there  was  not 
any  complete  contract  on  the  Sunday,  as  it  then  rested  in  parol, 
nor  until  the  Tuesday  when  the  horse  was  delivered  to  and  accepted 
by  the  plaintiff.  But  assuming  the  contract  to  be  complete  on  the 
Sunday,  as  the  purchaser  had  no  knowledge  of  the  fact  that  the 
vendor  was  exercising  his  ordinary  calling,  he  might  recover. 

(x)  DrwyY.  Dtf<miain€t  1  Taant  131.  (y)  Bioxmmi  t.  WUlianu,  3  B.  &  C. 

But  see  Smith  ▼.  Sparrow,  4  Bingh.  84.         232. 


the  conditions  under  which  the  horses  were  sold ;  and  he  compared  it  to 
the  case  of  carriers,  who  advertised  that  they  would  not  be  liable  for  goods 
lost  above  a  certain  value,  unless  entered  as  such ;  in  which  case  the  post- 
ing up  of  a  bill  in  the  coach-office  to  that  effect,  had  been  holden  to  be 
sufficient  notice.  Sec  Bywater  v.  Richardson^  1  A.  &  £.  508 ;  3  Nev. 
&M.748. 
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Where  a  horse  is  sold  with  a  warranty  of  soundness  (e),  for  a  cer- 
tain sum,  part  of  which  is  paid  at  the  time  of  sale,  if  tiie  horse 
prove  unsound,  and  the  sum  paid  be  equal  to  the  value  of  the  horse, 
the  seller  cannot  recover  the  remainder  (11).  Plaintiff  sold  the 
defendant  a  horse  with  a  warranty  of  soundness ;  the  defendant 
gave  the  plaintiff  a  bill  of  exchange  for  the  price :  the  defendant  dis- 
covering the  horse  to  be  unsound,  tendered  him  to  the  plaintifl^  but 
he  refused  to  take  him  back  again.  An  action  having  been  brought 
by  the  plaintiff  against  the  defendant  on  the  bill,  the  defendant 
proved,  that  the  pmintiff^  at  the  time  of  taley  knew  that  the  horse 
was  unsound.  It  was  holden(a),  that  the  plaintiff  could  not 
recover ;  for  it  was  clearly  a  fraud,  and  a  person  cannot  recover  the 
price  of  goods  sold  under  a  fraud.  Where  the  contract  of  war- 
ranty is  still  open,  it  is  essentially  necessary  that  the  plaintiff  should 
declare,  in  a  special  action  on  the  case  (6),  founded  on  the  warranty, 
and  not  merely  in  an  action  for  money  had  and  received,  to  recover 
the  price  of  the  horse  (12).  In  an  action  for  money  had  and  re- 
ceived (c),  to  recover  back  the  price  of  a  horse,  sold  as  a  sound 
horse,  and  which  proved  to  be  unsound,  it  appeared  in  evidence, 
that  there  had  been  a  warranty  of  soundness  at  the  time  of  the 
original  contract  of  sale :  but  in  a  subsequent  conversation,  when 
the  plaintiff  objected  that  the  horse  was  unsound,  the  defendant 
said,  that  if  the  horse  were  unsound  he  would  take  it  a^n,  and 
return  the  money.  It  was  contended,  on  the  authority  otl^ower  v. 
Wells,  and  Weston  v.  Downes^  that  the  action  for  money  had  and 
received  would  not  lie ;  because  this  was  no  other  than  a  mode  of 
trying  the  warranty,  which  could  be  by  a  special  action  on  the  case 
only:  and  of  this  opinion  were  the  court;  Lord  Ellenborough^  C. 
J.,  (who  delivered  tnat  opinion,)  observing,  ^^  that  the  subsequent 
conversation  was  not  to  be  considered  as  an  abandonment  of  the 

{2)  King  v.  Boston,  Middlesex  Sittings  24,  n.,  8.  C. ;  Weston  ▼.  Downes,  Dong. 

after  E.  T.  1789;  Kenyon,  C.  J.,  7  East,  23,  and  ante,  p.  97. 
481,  n.  (e)  Payne  ▼.  WhtOe,  7  East,  274,  re- 

(a)  Lewis  y.  Cosgrave,  2  Taunt.  2.  cogniied  in  Street  ▼.  Blag,  2  B.  &  Ad. 

(b)  Power  ▼.  Weils,  Cowp.  818  ;  Doug.  462. 


(11)  In  cases  of  this  kind,  it  will  be  adviseable  for  the  defendant  to  give 
the  plaintiff  previous  notice  of  the  intended  defence,  in  order  that  he  may 
be  prepared  to  meet  it.  But,  where  the  sum  to  be  paid  by  the  defendant 
is  not  ascertained  by  the  terms  of  the  agreement,  ana  the  plaintiff  declares 
on  a  quantum  meruit,  it  is  competent  to  the  defendant,  even  without 
notice  to  the  plaintiff,  to  prove  that  the  thing  sold  was  not  worth  so  much 
as  the  plaintiff  claims.  And  if  it  appear,  that  the  plaintiff  has  been  paid 
on  account  as  much  as  the  thing  was  worth,  he  cannot  recover.  Batten 
V.  Butter,  7  East,  479. 

(12)  In  what  cases  the  plaintiff  may  declare  for  money  had  and  received, 
see  Towers  v.  Barrett,  1  T.  R.  133,  and  ante,  p.  97. 
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oririnal  warranty,  the  performance  of  which  the  defendant  stOl 
insisted  on ;  but  rather  as  a  deckration,  that,  if  the  warranty  were 
shown  to  be  broken,  he  would  do  that  which  is  usually  done  in  such 
cases,  take  back  the  horse  and  repay  the  money.  Then,  where  any 
question  on  the  warranty  remains  to  be  discussed,  it  ou^ht  to  be  so 
in  a  shape  to  give  the  other  party  notice  of  it,  namely,  m  an  action 
on  the  warranty.^  ^^  A  warranty  by  one  not  intrusted  to  sell,  but 
merely  to  deliver  the  article,  and  bring  back  the  price,  does  not 
bind  the  principal  (<{),  without  showing  an  express  authority  to 
warrant  given  by  the  latter.'* 

It  is  usual  to  insert  the  warranty  in  the  receipt  for  the  price  of 
the  horse :  in  such  case,  the  receipt,  if  duly  stamped  with  a  receipt 
stamp,  will  be  evidence  of  the  warranty.  It  does  not  require  an 
agreement  stamp  (e).  And  if,  on  the  face  of  such  receipt,  it  ap- 
pear that  money  was  the  consideration  paid  for  the  horse,  it  will 
not  be  competent  to  the  defendant  to  prove  a  different  considera- 
tion, m  order  to  take  advantage  of  a  variance,  as  will  appear  by 
the  following  case: — ^The  plaintiff  declared  in  assumpsit  (f),  that 
in  consideration  that  the  plaintiff  had  bought  of  the  defendant  a 
horse  for  so  much  money,  tne  defendant  warranted  the  horse  to  be 
sound.  In  proof  of  the  plaintiff's  case,  a  receipt,  which  had  been 
given  by  the  defendant,  was  produced,  purportmg  to  be  a  receipt 
of  so  much  money,  for  a  horse  warranted  sound.  On  cross-exami- 
nation of  the  witness  who  produced  the  receipt,  it  appeared,  that 
the  plaintiff  had  given  a  mare  as  well  as  a  sum  of  money  in  ex- 
change for  defendant's  horse.  It  was  ejected,  that  there  was  a 
variance ;  but  Oraham^  B.,  was  of  a  different  opinion,  observing, 
that  the  receipt  admitted  that  the  defendant  had  taken  the  mare 
as  money.  So  where  the  declaration  stated  (g)  that  in  considera- 
tion that  the  plaintiff  would  buy  of  the  defendant  a  horse  for 
31/.  10«.,  to  be  paid  by  the  plaintiff  to  the  defendant,  the  defendant 
promised  that  tne  horse  was  sound ;  and  that  the  plaintiff  did  buy 
of  the  defendant  die  horse  for  that  price,  and  did  pay  to  the  defend- 
ant the  said  31  /.  10«.,  and  then  alL^ed  as  a  breach  that  the  horse 
was  unsound;  it  appeared  in  the  proof,  that  the  defendant  agreed  to 
dispose  of  his  horse,  which  he  warranted  sound,  to  the  plaintiff,  for 
thirty  guineas,  but  agreed,  at  the  same  time,  that  if  the  plaintiff 
would  take  the  horse  at  that  value,  he,  the  defendant,  would  pur- 
chase of  the  plaintiff's  brother  another  horse  for  fourteen  guineas, 
and  that  the  difference  only  should  be  paid  to  the  defendant.  The 
witness  described  it  as  one  deal  between  the  parties,  and  that,  but 
for  the  latter  consideration,  he  did  not  believe  that  the  bargain 
would  have  been  made.  It  was,  therefore,  objected,  that  the  proof 
varied  from  the  contract  as  laid,  and  showed  rather  a  contract  for 

{d)  Per  BajfUy,  B.,  Wao^^  ▼.  Bur-  (/)  Broum  ▼.  Fry^  Devon.  Stmim.  Am. 

fwd,  4  Tyrw.  265 ;  2  Cr.  &  M.  392.  1808,  MS. 

(e)  Shrine  ▼.  BlmoTB,  2  Campb.  407.  {s)  Handt  ▼.  Burton,  9  East,  349. 
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the  exchange  of  horses,  paying  the  difference  only  in  money,  than 
an  entire  money  payment  for  the  horse  in  question.  But  the  court 
overruled  the  objection ;  Lord  EUenbcrough^  C.  J.,  observing,  that 
the  parties  agreed  to  consider  the  brotber's  hors^  as  fourteen 

Ceas,  in  their  mode  of  reckoning  the  payment  for  the  defendant's 
e ;  but  still  the  consideration  for  the  latter  was  thirty  gQuiess, 
and  the  defendant  received  thirty  guineas  in  money  and  value. 
But  where  declaration  in  assumpsit  stated,  that  the  d^endant  war- 
ranted a  horse  to  be  sound,  and  the  proof  was,  that  Uie  defendant 
warranted  the  horse  to  be  sound  every  where  except  a  kick  on  the 
leg  (i) ;  it  was  holden,  that  this  was  a  qualified,  and  not  a  general 
warranty,  and  consequently  that  there  was  a  variance.  As  to  the 
competency  of  a  former  vendor,  with  warranty,  to  prove  sound- 
ness, see  Bin  v.  Mountain,  1  Mo.  &  Bob.  302 ;  Stat.  3  &  4  Will. 

IV.  c.  42,  s.  26;  Burgeu  v.  Cuthill,  1  Mo.  &  Rob.  315 ;  Yeamans 

V.  Legh,  2  M.  &  W.  419 ;  Bowman  v.  Willis,  3  Bingh.  N.  C.  669 ; 
BusseU  V.  Blake,  C.  P.,  H.  T.  1841. 


II.  Of  the  Modern  Action  on  the  Case  grounded  on  Fraudulent 
Misrepresentations  by  Persons  not  Parties  to  the  Contract, 
9  Geo.  IV.  c.  14,  *.  6. 

Wherb  a  person,  with  a  design  to  deceive  and  defraud  another, 
makes  a  false  representation  of  a  matter  inquired  of  him,  in  con- 
sequence of  which  the  person  to  whom  the  representation  is  made 
enters  into  a  contract,  and  thereby  sustains  an  injury,  an  action  on 
the  case,  in  the  nature  of  deceit,  will  lie  at  the  suit  of  the  party 
injured,  against  the  party  making  the  fraudulent  misrepresentation^ 
although  a  stranger  to  the  contract,  from  the  entering  into  whidi 
the  plaintiff  was  damnified  (13).  This  was  for  the  first  time  de- 
cided in  the  case  of  Pasley  and  another  v.  Freeman,  H.  T.  17S&, 
3  T.  R.  61,  which  came,  before  the  court  on  a  motion  in  arrest  of 

(t)  Jone9  ▼.  OnpUy,  4  B.  &  C.  445. 


(13)  The  old  cases  were  confined  to  fraudulent  assertions  by  one  of  the 
contracting  parties,  (as  was  justly  observed  by  OrosSy  J.,  in  his  elaborate 
argument  m  Pasley  v.  Freeman,  3  T.  R.  53,)  and  proceeded  upon  the 
breach  of  a  promise,  either  express  or  implied,  that  the  fiict  misrepre- 
sented was  true,  and  in  these  respects  they  differ  from  Pasley  v.  Free- 
mauy  and  subsequent  cases  decided  on  the  authority  of  that  case.  See 
Lord  Eldon^s  remarks  on  this  case  in  6  Vesey,  182,  and  in  3  Ves.  & 
Beames,  110. 
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judgement  on  the  third  count  of  the  declaration.  That  count 
stated,  ^^  that  the  defendant,  intending  to  deceive  and  defraud  the 
plaintiffs,  did  wrongfully  and  deceitfimy  encourage  and  persuade 
them  to  sell  and  deliver  certain  goods  to  one  FiQch,  upon  credit, 
and  for  that  purpose  did  falsely,  deceitfully,  and  fraudulently  assert, 
that  Falch  was  a  person  safely  to  be  trusted,  &c.,  whereas,  m  truth, 
Falch  was  not  a  person  safelv  to  be  trusted,  and  the  defendant 
well  knew  the  same,  &c."  The  question  was,  whether,  admitting 
all  the  facts  as  stated  to  be  true,  the  action  could  be  maintained. 
Lord  Kenyan^  C.  J.,  Ashurst  and  Buller,  Js.,  were  of  opinion,  that 
it  might  be  maintained ;  Grose y  J.,  was  of  opinion,  that  it  was  not 
maintainable. 

The  principle  of  this  case  was  extended  much  further  by  the 
Court  of  Exchequer  in  the  case  of  Lanaridge  and  Levy  (A),  which 
was  an  action  for  falsely  and  fraudulently  warranting  a  gun  to  have 
been  made  by  Nock,  and  selling  it  as  such  to  the  plaintiff*s  father 
for  the  use  of  himself  and  sons,  one  of  whom,  the  plaintiff,  confiding 
in  the  warrantv,  used  the  gun,  which  burst  and  injured  him ;  Parhe^ 
B.,  in  delivermg  the  judgment  of  the  court,  said,  ^*  As  there  is 
fraud,  and  damage  the  re^t  of  that  fraud,  not  from  an  act  remote 
and  consequential,  but  one  contemplated  by  the  defendant  at  the 
time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is  respon- 
sible to  the  party  injured  *'  (/)•  So  where  the  defendant,  being  about 
to  sell  a  public  house,  falsely  represented  to  B.,  who  had  agreed  to 
purchase  it,  that  the  receipts  were  180/.  a  month,  B.,  having  to 
the  knowledge  of  the  defendant  communicated  this  statement  to  the 
plaintif!^  who  became  the  purchaser  instead  of  B.,  it  was  holden(m), 
that  an  action  was  maintainable  for  the  deceit  by  the  party  even- 
tually injured. 

It  seems,  that  no  representation  is  necessary ;  it  is  enough  if  a 
party  allow  another  to  enter  into  a  contract  under  a  delusion  as  to 
material  facts  which  he  might  have  removed  (n). 

In  cases  of  this  kind  it  is  not  necessary  that  the  defendant  should 
have  derived  any  advantage  from  the  deceit  (o) ;  or  that  he  should 
have  colluded  with  the  person  who  did  derive  the  advantage; 
but  there  must  be  fraud  (14)  in  the  defendant,  in  order  to  support 

{i)  2M.  &W.519,confiniiedonError,  97. 
4  M.  &  W.  337.  (»)  See  .Httf  ▼.  Gray,  1  Stark.  N.  P.  C. 

(0  See  4  M.  &  W.  337,  where  the  Court  434,  dted  by  CoUmm,  J.,  in  PUmmrt  t. 

of  BicheqnerChamber  reeognisedthU  die-  Hoad^  5  Bingh.  N.  C.  109. 
tomof  Poritt,  B.,  m  the  ground  of  their  de-  (o)  Pa»Uy  t.  Frtemant  3  T.  R.  51 ;  end 

dsioD.  per  JTciiyoii,  C.  J.,  in  fjrrt  ▼.  Dunrford^ 

(m)  Pi/tNort  ▼.  Hood,  5  Bingh.  N.  C.  1  East,  328,  9. 


(14)  **  By  fraud,  I  understand  an  intention  to  deceive;  whether  it  be 
from  any  expectation  of  advantage  to  the  party  himself,  or  from  ill  will 
towards  the  other,  is  immaterial."     Per  Le  Blanc^  J.,  in  Haycrafi  r. 
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the  action  {p) ;  for  in  a  case  where  there  was  not  any  fraud  or  de- 
ceit in  the  party  making  the  representation,  althourii  he  had  in- 
cautiously asserted  that  to  be  within  his  0¥ni  knowlec^  (q)^  whidh 
in  strictness  he  could  not  be  said  to  have  known,  but  had  reasonr 
able  and  probable  cause  only  to  belieye ;  it  was  holden  by  Grase^ 
Lawrence^  and  Le  Ulane^  Js.,  that  the  action  was  not  maintainable. 
But  Kenyan^  C.  J.,  was  of  a  different  opinion.  The  defendant, 
having  had  a  credit  lodged  with  him  by  a  foreign  house  (r),  in 
fiivour  of  one  T.  to  a  certun  amount,  upon  an  express  stipulation, 
that  there  should  be  previously  lodged  in  the  defendants  hands 
goods  to  treble  the  amount,  imd  having  been  ^)plied  to,  by  the 
plaintifb,  for  information  reoDecting  the  responsibility  of  T.,  an- 
swered, that  he  (defendant)  aid  not  Imow  any  thing  of  T.,  except 
what  he  had  learned  from  his  correq>ondent,  but  that  he  had  a 
credit  lodged  with  him  to  a  certain  amount  by  a  respectable  house, 
which  he  held  at  the  disposal  of  T.,  (omitting  to  mention  the  stipu- 
lation on  which  the  foreign  house  had  given  T.  credit,)  and  that, 
upon  a  view  of  all  the  circumstances  \mich  had  come  to  the  de- 
fendant's knowledge,  the  plaintiflb  miffht  execute  T/s  order  with 
safety,  (viz.  an  order  for  the  sale  and  d^veij  of  goods  upon  credit) : 
It  was  holden,  that,  on  the  part  of  the  derendant,  there  was  a  ma- 
terial suppression  of  the  truth,  and  evidence  sufficient  for  the  jury 
to  find  fraud,  which  was  the  gist  of  this  action ;  although  at  the 
time  when  the  defendant  made  the  representation,  he  added,  that 
he  gave  the  advice  without  prejudice  to  himself.  It  is  not  neces- 
sary for  the  plaintiff  to  show  that  the  &lse  statement  of  the  de- 
fendant was  accompanied  with  an  intention  to  injure  the  plaintiff  (<). 
Plaintiff  beinff  about  to  ftunish  defendant's  son  with  goods  on  credit, 
inquired  of  the  defendant,  by  letter,  whether  his  son  had,  as  he 
asserted,  <f  300  of  his  own  property  ;  the  defendant  answered  that 
he  had;  the  &ct  being,  that  defendant  had  lent  his  son  <f  300  on  his 
promissory  note,  payju)le  with  interest  on  demand,  and  had  received 
interest  on  the  note.  The  son  having  afterwards  become  insolvent, 
it  was  holden  (0,  that  this  was  a  misrepresentation  for  which  the 

(p)  Ttgpp  T.  Xcf ,  3  Bos.  &  Pol.  367,  re«  R.  H.  41  Geo.  III.,  1  East,  318. 

cognixed  by  Park^  J.,  7  Bingfa.  107.  Oh  Fbtter  ▼.  Charle§,  7  Biogh.  105. 

(q)  Haycrqft  ▼.  Cretuy,  2  East,  92.  {t)  Corbett  ▼.  BrowHj  8  Biagh.  33. 
(r)  Byre  md  another  t.  Dunqford,  B. 


Creasy  f  2  East's  R.  108.  **  Fraud  may  cousist  as  well  in  the  sup- 
pression of  what  is  true,  as  in  the  representation  of  what  is  false."  Per 
Chambre^  J.,  3  Bos.  &  Pul.  371.  <'  Fraud  and  falsehood  must  concur 
to  sustain  this  action/'  Per  Oibbs^  C.  J.,  AshlinY.  White,  Holt's  N. 
P.  C.  387.  But  as  respects  fraud,  fraud  in  law  is  sufficient.  '*  It  is 
fraud  in  law,  if  a  party  makes  representations  which  he  knows  to  be 
false,  although  the  motive  from  which  the  representations  proceeded  may 
not  have  been  bad."  Tindal,  C.  J.,  7  Bingh.  107.  See  also  Foster  v. 
Charles,  6  Bingh.  396;  7  Bingh.  105. 
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defendant  was  liable  in  damages;  for  the  statement  being  false 
within  the  defendant's  knowledge,  fraud  might  be  inferred.  The 
making  a  representation,  which  a  party  knows  to  be  untnie,  and 
which  is  calculated,  from  the  mode  in  which  it  is  made,  to  induce 
another  to  act  on  the  faith  of  it  so  that  he  may  incur  damage,  is  a 
fraud  in  law.  Hence,  where  a  bill  was  presented  for  acceptance  at 
the  office  of  the  drawee,  when  he  was  absent,  and  A.,  who  lived  in 
the  same  house  with  the  drawee,  being  assured  by  one  of  the 
payees  that  the  bill  was  perfectly  regular,  was  induced  to  write  on 
the  bill  an  acceptance  as  by  the  procuration  of  the  drawee,  believ- 
ing that  the  acceptance  would  be  sanctioned,  and  the  bill  paid  by 
the  drawee.  But  the  bill  was  dishonoured  when  due.  The  in- 
dorsee, haying  sued  the  drawee,  was  nonsuited  on  the  above  facts ; 
the  indorsee  then  brought  an  action  against  A.  for  falsely,  fraudu- 
lently, and  deceitfully  representing  that  he  was  authorized  to 
accept  by  procuration ;  and  althoudi  the  jury  negatived  fraud  in 
fact,  yet  it  was  holden(«),  that  A.  was  liable,  for  there  was  a 
fraud  in  law.  In  the  foregoing  case,  there  was  a  direct  assertion 
of  that  which  the  defendant  knew  to  be  untrue ;  but  where  the 
party  making  the  representation  does  not  know  it  to  be  untrue,  the 
action  cannot  (o)  be  maintained. 

By  stat.  9  Geo.  IV.  c.  14,  s.  6,  ^^  No  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any  represen- 
tation or  assurance  made  or  riven,  concerning  or  relating  to  the 
character,  conduct,  credit,  abiuty,  trade,  or  dealings  of  any  other 
person  (15),  to  the  intent  or  purpose  that  such  other  person  may 
obtain  credit,  money,  or  goods  upon  (ir),  unless  such  representation 
or  assurance  be  made  in  writing,  signed  by  the  party  to  be  charged 
therewith." 

This  provision  was  framed  to  prevent  an  evasion  of  the  Statute 
of  Frauds,  29  Car.  II.  c.  3,  s.  4,  which  had  prevailed  since  the  de- 
cision in  Pashy  v.  Freeman^  ante,  p.  650.  Parties  who  were  thereby 
prevented  from  suing  as  upon  *'  a  special  promise  to  answer  for  the 
debt,  de&ult,  or  miscarriage  of  another,  because  there  was  not  any 
guarantee  in  writing,  brought  actions  on  the  misrepresentation. 
Dut  this  provision  is  not  confined  to  cases  under  the  Statute  of 
Frauds,  which  is  not  mentioned  in  the  act  till  afterwards  (a;). 


i; 


«)  PoVUa  ▼.  WaUer,  3  B.  &  Ad.  114.  (mf)  Per  Tindal,  C.  J.,  in  Devaux  ▼. 

'v)  Freeman  ▼.  Baker^  5  B.  &  Ad.  797.      StemielUr,  6  Bingh.  N.  C.  88. 
(w)  Sic. 


(15)  A  representation  made  by  the  defendant  alone,  who  was  in  part- 
nership with  two  other  persons,  that  the  firm  was  trustworthy,  is  a  repre- 
sentation as  to  the  credit  of  others  within  the  meaning  of  the  statute,  and 
must  be  in  writing,  to  make  it  binding.  Devaux  v.  Steinkeller^  6  Bingh. 
N.  C.  84. 
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In  Lyde  v.  Banuird^  1  M.  &  W.  101,  the  foregoing  section  of 
the  9  Geo.  IV.  c.  14  was  very  fully  discussed.  It  was  an  action  on 
the  case  for  {Sedsely  representing  that  the  life  interest  of  Lord  E« 
Thynne  in  certain  truist  funds  was  charged  with  only  three  an- 
nuities, whereby  the  plaintiff  was  induced  to  advance  to  the  said 
Lord  E.  Thynne,  999/.  for  the  purchase  of  an  annuity  secured  by 
his  covenant,  bond,  warrant  of  attorney,  and  an  assignmoit  of  hu 
life  interest  in  the  said  fund ;  whereas  tilie  defendant  well  knew  that 
the  said  interest  was  charged,  not  only  with  three  annuities,  but 
also  with  a  mortgage  for  20,000/.  The  representation  having  been 
made  hy  parol.  Lord  Abinger^  C.  B.,  at  the  trial,  nonsuited  the 
plaintifl^  on  the  ground  that  tilie  case  was  within  the  statute.  On 
motion  for  a  new  trial,  the  court  was  equally  divided ;  Lord  Abinger 
and  Gumey^  B.,  conceiving  the  case  to  be  within  the  statute,  rdy- 
ing  on  the  word  *^  ability"  therein ;  Parhe^  B.,  and  Aldenon^  B., 
considered  the  case  not  within  the  statute :  the  case  was  never  de- 
cided ;  but  it  appears  from  subsequent  cases  that  the  construction 
contended  for  by  the  learned  Chief  Baron  would  be  that  adopted  by 
the  courts.  See  Haslock  v.  Fergutson^  7  A.  &  E.  86 ;  Suxam  v. 
Phillips,  8  A.  &  E.  457. 

In  ordinarv  cases,  the  person  who  gives  a  representation  of  the 
credit  of  a  third  person  is  not  liable  beyond  the  value  of  the  goods 
furnished  on  the  facts  of  the  representation  (y)  :  but  circumstances 
may  exist  which  will  render  him  liable  to  losses  arising  from  subse- 
quent dealings  {z).  In  this  action,  the  party  (a)  whose  credit  is 
misrepresented,  is  a  competent  witness  for  the  plaintiff. 

(y)  De   Grwfu  ▼.  Smith,  2   Campb.  277  ;  Smith  ▼.  HterriM,  2  Steric.  N.  P.  C. 

533.  47,  S.  P. ;  Brwat  t.  Robinwn^   1  Ry.  & 

(t)  HutchiiuoH  ▼.  B^ll,  1  Taunt.  558.  Moo.  48,  S.  P. 
(a)   Riehardtan  t.  Smith,  1  Campb. 


(     655     ) 
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DETINUE  (1). 


I.  Of  the  Action  of  Detinue,  and  in  what  Cases  it  may  be  main- 

tainedf  p.  655. 
11.  Of  the  Pleadings  and  Evidence^  p.  657. 
III.  Of  the  Judgment,  p.  658. 


I.  Of  the  Action  of  Detinue,  and  in  what  Cases  it  may  be 

maintained,  p.  655. 

The  action  of  detinue  may  be  maintained  by  any  person  who  has 
either  an  absolute  or  a  speciid  property  in  goods  against  another,  who 
18  in  actual  possession,  either  by  deliyery  or  finding  (a),  &c.  (2)  of 
such  goods,  and  refuses  to  re-deliver  them.  In  this  action  the  plaintitf 
seeks  to  recover  the  goods  in  specie,  or  in  failure  thereof  the  value, 
(for  it  is  in  the  election  of  the  defendajit,  whether  he  will  deliver  the 

rific  goods  (b),  or  pay  the  value  thereof,)  and  also  dama^^  for 
detention. 


s« 


1  Inst.  286,  b.  ton's  Ent.  pi.  202 ;  Dalton'i  Shff.  322 ; 

b)  See  diitrmgaaadMihtnmd.    Ai-      RairtaU's  Ent  212. 


(1)  This  action  fell  into  disuse  on  account  of  the  defendant  having  been 
permitted  to  wage  his  law ;  but  wager  of  law  is  now  abolished.  See  ante, 
p.  64. 

(2)  In  Kettle  v.  Bromsall,  Willes,  118,  it  was  holden,  that  detinue 
would  lie  for  things  lost  and  found*,  as  well  as  for  things  delivered.  If  A. 
bargains  and  sells  goods  to  B.  upon  condition,  that  if  A.  pays  B.  a  certain 
sum  of  money  at  a  day  fixed,  the  sale  shall  be  void ;  if  A.  pays  the  money, 
he  may  have  detinue  for  the  goods,  although  they  came  not  to  the  hands 
of  B.  by  bailment,  but  by  bargain  and  sde.  jBateman  v.  Elman,  Cro. 
Eliz.  866. 

•  F.  N.  B.  324,  ed.  4to,  S.  P. 
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As  this  action  proceeds  on  the  ground  of  property  in  the  plaintiff^ 
at  the  time  of  (ictian  brought^  it  cannot  be  maintained,  if  the  de- 
fendant took  the  ^oods  tortiously  (c),  for  by  the  trespass  the  pro- 
perty of  the  plaintiff  is  divested  (3).  Hence,  also,  if  a  person  de- 
tain the  ^^oods  of  a  feme  covert  (d),  which  came  to  his  hands  before 
the  marriage,  the  hus]band  alone  must  bring  the  action ;  because 
the  property  is  in  him  at  the  time  of  action  orought.  Property  in 
the  plaintiff  without  ever  having  had  possession  is  sufficient.  Hence 
an  heir  may  maintain  detinue  for  an  heir  loom  («).  So  if  it  be 
enacted  by  a  statute  (/),  that  soods  imported  in  any  other  manner 
than  as  therein  directed,  shall  be  forfeited,  one  moiety  to  the  king, 
and  the  other  moiety  to  him  who  will  inform,  seize,  or  sue  for  them : 
a  subject  may  have  detinue  for  the  moiety  of  goods  imported  con- 
trary to  the  provisions  of  the  statute ;  for  by  the  illegal  importation 
the  property  is  divested  out  of  the  owners ;  and  by  bringing  the  ac- 
tion it  IS  vested  in  the  plaintiff,  by  relation,  from  the  time  of  the 
offence  committed  (4).  So  if  I  deliver  goods  to  A.  (o),  to  deliver  to 
B.,  B.  may  have  detinue ;  for  the  propertv  is  vested  in  him  by  the 
delivery  to  his  use.  The  goods  demanded  must  be  such  as  can  be 
distinguished  from  other  property,  by  certain  discriminating  marks : 
as  money  in  a  bag  (h)  ;  a  horse ;  a  cow  (£)  ;  a  piece  of  gold,  value 
twenty-one  shillings ;  deeds  concerning  the  inheritance  of  the  plain- 
tiff's land  (A),  if  he  can  describe  what  they  are,  and  what  land  they 
concern  (Z),  or  if  such  deeds  are  in  a  chest  (m)  :  and  the  like.  But 
for  money  (not  in  a  bag  or  chest),  or  com  (n),  and  other  things  which 
cannot  be  distinguish^  from  property  of  the  same  kind  or  descrip- 

(c)  9  Hen.  VII.  9,  a;  Bro.  Abr.  De-  (A)  1  Inst.  286,  b;  1  Rol.  Abr.  606, 
tinue,  pi.  53,  per  Brian,  C.  J.,  may  have      (A.)  pi.  1. 

replerin,  pi.  36.  (<)  F.  N.  B.  S22,  (A.)  ed.  4to. 

(d)  BnU.  N.  P.  50.  (k)  1  Inst.  286,  b. 

e)  Bro.  Abr.  Detinue,  pi.  30.  (Q  lb. 

f)  See  itot.  12  Car.  II.  e.  18 ;  J2o.  (m)  Bankt  ▼.    Wheftiome,  Cro.  Elix. 
Urti  q.  i,  V.  Withered,  5  Mod.  193 ;  12      457. 

Mod.  92 ;  Sa]k.  223,  8.  C.  (n)  1  Inst.  286,  b. 

(^)  1  Rol.  Abr.  606,  (C.)  pL  1. 


(3)  This  position  is  cited  in  Com.  Dig.  and  other  books  ;.but  the  opi- 
nion of  Vavasour,  J.,  to  the  contrary^  in  the  same  case,  seems  to  be  better 
founded.  See  the  reasoning  o(  Anderson  and  Warburton^  Js.,  in  Bishop 
y.  Montague,  Cro.  Eliz.  824,  to  the  same  effect,  but  applied  to  the  action 
of  trover. 

(4)  This  case  was  recognized  in  Wilkins  v.  Despard,  6  T.  R.  112, 
where  it  was  holden,  that  if  a  ship  be  seized  as  forfeited  under  the  Navi- 
gation  Act  (12  Car.  II.  c.  18)  by  a  governor  of  a  foreign  coantry  onder 
the  dominion  of  Great  Britain,  the  owner  cannot  maintain  trespass  against 
the  governor,  although  there  has  not  been  any  sentence  of  condemnation ; 
because  the  forfeiture  is  complete  by  the  seizure,  and  the  property  b 
thereby  divested  out  of  the  owner. 
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tion,  detinue  will  not  lie.  The  gist  of  the  action  being  the  de- 
tainer (o),  it  is  necessaiy  that  the  defendant  should  be  in  possession 
of  the  goods. — ^Hence,  if  the  bailee  of  goods  die,  detinue  will  not  lie 
against  his  personal  representative,  unless  he  takes  possession  of  the 
goods  (p)  (5).  But  ir,  after  the  death  of  the  bailee,  a  stranger 
takes  the  goods,  detinue  lies  against  such  stranger  (g).  If  goods 
be  deliverod  to  husband  and  wife,  detinue  ouffht  to  be  brought 
against  the  husband  only  (r).  But  if  they  are  delivered  to  the  wife 
before  nuirriage,  the  action  must  be  brought  agamst  husband  and 
wife  (s).  From  the  preceding  cases  it  may  be  collected,  that  the 
grounds  of  the  action  of  detinue  are, 

1.  A  property  in  the  plamtifl^  either  absolute  or  special  (at  the 
time  of  action  brought),  in  personal  goods  which  are  capable  of 
being  ascertained. 

2.  A  posseesion  in  the  defendant  by  bailment,  finding,  &c. 

3.  An  unjust  detention  on  the  part  of  the  defendant. 


II.  Of  the  Pleadings  and  Evidence. 

Ths  manner  in  which  the  goods  came  into  the  possesBion  of  the 
defendant  is  matter  of  inducement  only;  hence,  if  the  plaintiff  de- 
clares on  a  bailment,  the  defendant  cannot  plead  that  the  plaintiff 
did  not  bail  the  ^oods ;  for  the  bailment  is  not  traversable  (t).  So 
where  the  plaintiff  declared,  that  the  goods  came  to  the  hands  of 
the  defendant  by  finding  (te),  and  the  evidence  was,  that  the  plaintiff 
had  delivered  the  goods  to  the  defendant  (an  infant)  for  a  special 
purpose,  and  the  defendant  refused  to  re-deliver  them;  it  was 
nolaen,  that  the  evidence  supported  the  declaration.  If  the  action 
be  brought  for  several  articles  (a;),  it  is  not  necessary  to  set  forth 
the  separate  value  of  each  in  tlie  declaration ;  it  is  sufficient  if  the 
jury  sever  the  values  by  their  verdict.  The  plaintiff  must  prove  the 
detainer  of  the  goods  precisely  as  laid  in  the  declaration.  Hence, 
in  detinue  for  a  bond  for  100/.  upon  bailment  (y),  if  defendant  plead 

(o)  2  Bubt  308 ;  Oiediitme  ▼.  Hewiii,  4    Tjrw.    915 ;  Bro.  Abr.    Detinue  de 

1  Cr.  &  J.  565 ;  1  Tyrw.  445.  bieni,  pi.  50. 

p)  1  BoL  Abr.  607,  (D.)  pi.  1.  («)  IfiHt  ▼.  OntJkam,  1  Bos.  &  Poll. 

q)  lb.  pL  2.  N.  R.  140. 

r)  38  £dw.  III.  1»  a.  (»)  Pamly  ▼.  Holly,  2  Bl.  R.  853. 

f)  1  Intt.  351,  b.  (y)  2  BoU.  Abr.  703,  Tkiia,  pi.  11. 
[t)  FRi/itir  ▼. /(MM ,  2  Cr.  &  M.  672  ; 


(5)  Executors  are  chargeable  in  this  action  on  the  ground  of  possession 
only.  Bro,  Abr.  Detinue  de  biens,  pK  19.  If  there  are  three  execu- 
tors, and  one  hath  possession,  detinue  lies  against  him  only.    Ih. 

VOL.   I.  u  u 
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that  he  did  not  receive  a  bond  for  such  sum,  and  it  is  found  that  he 
received  a  bond  for  a  greater  sum,  there  must  be  a  verdict  for 
the  defendant ;  because  the  bond  is  not  the  same  as  that  which  the 
plaintiff  demands.  The  plea  of  non  detinet  shall  operate  as  a  denial 
of  the  detention  of  the  goods  by  the  defendant,  but  not  of  the  plain- 
tiff's property  therein,  and  no  other  defence  (z)  than  such  denial 
shall  be  admissible  under  that  plea  (a).  Plaintiff  had  delivered  to 
defendant  the  title  deeds  of  plamtiff's  wife's  estate ;  plaintiff  after- 
wards levied  a  fine  of  the  estate  to  the  use  of  his  son.  Plaintiff 
afterwards  commenced  an  action  of  detinue  against  the  drfendant 
for  the  deeds ;  it  was  holden  (&),  that  as  the  muniments  of  an  estate 
belong  to  the  person  who  has  the  leeal  interest  in  it,  plaintiff  could 
not  recover ;  for  at  the  time  the  action  commenced,  the  deeds  were 
not  the  property  of  the  plaintiff,  but  of  the  son ;  who  being  the  true 
owner,  ought  to  sue  for  them  at  once.  If  one  joint  tenant  bring  an 
action  of  detinue,  the  objection  that  the  other  tenants  should  have 
joined  can  be  taken  only  by  plea  in  abatement  (c). 


III.   Of  the  Judgment 

The  form  of  the  judgment  in  this  action  is  (^),  that  the  plaintiff  do 
recover  the  goods  in  question,  or  the  value  thereof,  if  the  plaintiff 
cannot  have  the  eoods,  and  his  damages ;  that  is,  damages  for  the 
detention  (6).  The  language  of  the  judgment  being  in  the  alter- 
native, that  the  plaintiff  do  recover  the  goods,  or  the  value  thereof, 
it  is  incumbent  on  the  jury  to  find  the  value  (7),  and  an  omission 
in  this  respect  cannot  be  supplied  by  a  writ  of  inquiry  of 
damages  (e). 


(x)  R.  G.  H.  T.  4  Will.  IV. 

(a)  See  Bicharda  ▼.  Frankumf  6  M.  & 
W.  420. 

\h)  PhUip§  ▼.  Bobnuon,  4  Bingh.  106. 

[c)  Broadbent  y.  Ledward,  3  P.  &  D. 
45  ;  11  A.  &  E.  209. 

{d)  Townsend'slstBookof  Jadgments, 
344 ;  2nd  Book  of  Jadgmentfl,  82, 83, 84, 
85 ;  Alton's  Entries,  202,  pi.  8 ;  Peteri  ▼. 


s 


Heyward,  Cro.  Jac.  681, 2;  Keilw.  64,  b.; 
per  Frowiek,  C.  J. 

(«)  Per  Coke^  in  Ckeney^i  ease,  10  R«p. 
119,  b.,  recognised  by  Holit  C.  J.,  in 
Herbert  y.  Waters^  Salk.  206,  where  he 
said,  that  he  thought  that  a  contrary  de- 
termination in  BvWoii  V.  JioMnwm,  Sir  T. 
Raym.  124,  and  1  Sid.  246,  was  not 
law. 


(6)  The  jud^ent  in  trover  is,  ''that  the  plaintiff  do  recover  his 
damages.**    Knight  v.  Bourne y  Cro.  £liz.  116. 

(7)  If  several  things  are  demanded,  the  jury  ought  to  find  the  value  of 
each  particular  thing.     East  T.  3  Hen.  VI.  43,  a. 
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I.  Of  the  Nature  and  Origin  of  a  Distress^  p.  659. 
II.  Of  the  Causes  for  which  a  Distress  may  be  taken^  p.  660. 

III.  Of  the  Things  which  may^  and  the  Things  which  may  noty 

be  Distrained^  p.  662. 

IV.  Who  may  Distrain,  p.  667. 

V.  Of  the  Time  at  which  a  Distress  may  be  taken,  p.  670. 
VI.  Of  the  Place  where  a  Distress  may  be  taken,  p.  672. 
VII.  The  Manner  of  disposing  of  Distresses,  and  herein  of  the 
Sale  of  Distresses  for  Rent  Arrear,  p.  674. 
VIII.   Of  Pound  Breach  and  Rescous,  p.  678. 
IX.  Of  Abusing  the  Distress,  and  of  Irregularity  in  the  Pro- 
ceeding by  the  Party  distraining,  p,  680. 


I.   Of  the  Nature  and  Origin  of  a  Distress. 

The  power  of  distraining  was  given  to  the  lord,  (in  lieu  of  the 
forfeiture  of  the  land,)  for  the  purpose  of  enforcing  the  tenant  to 
perform  those  services  which  were  the  consideration  of  his  enjoy- 
ment of  the  land.  Hence  the  distress  was  considered  merely  as  a 
pledge,  and  the  detention  thereof  was  justifiable  only  so  long  as  the 
duties  incident  to  the  tenure  renuuned  undischai^zed.  If  the  tenant 
offered  sages  and  pledges  for  the  performance  of  the  services,  and 
the  lordy  idPter  such  offer,  persisted  in  detaining  the  distress,  the 
tenant  miffht  sue  out  a  wnt  of  replevin,  the  tenor  of  which  was, 
that  the  defendant  had  taken  and  unjustly  detained  the  ^oods, 
"  against  gases  and  pledges.*"  This  form  is  still  preserved  m  the 
proceedings  m  replevm,  but  the  offer  of  gases  and  pledses  has  fallen 
mto  disuse.  The  replevin  was  considered  as  so  much  a  matter  of 
right,  that  if  a  person  bv  deed  granted  a  rent  with  a  clause  of  dis- 
tress, and  jB;ranted  further,  that  the  distresses  taken  should  be 
hrreplevisabie,  vet  they  might  be  replevied,  such  a  restriction 
being  against  the  nature  of  a  distress  (a).    Goods  distrained  are 

(a)  1  Intt.  145,  b. 
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not  liable  to  the  distress  of  another  sabject,  because  in  custody  of 
the  law  (b) ;  nor  to  another  subjects  execution  (c),  for  the  same 
reason.  But  an  inunediate  ext^t  against  the  king's  debtor  for 
the  king's  own  debt,  after  a  distress,  but  before  actual  sale,  shall 
prevail  (^),  notwithstanding  the  custody  of  the  law,  on  the  ground 
of  the  general  rule  of  preference  allowed  by  hiw  to  the  king^s  debts. 


IL   Of  the  Causes  far  which  a 


may  be  taken. 


1.  At  Common  Law. — ^A  distress  may  be  taken  for  the  non- 
performance of  services,  either  certain  or  such  as  may  be  reduced 
to  certainty  (0),  viz.  heriotHservice  (/),  rent^service  (9),  suit- 
service  (A),  that  is,  suit  to  a  hundred  court,  or  court  baron ;  for 
non-payment  of  a  jBioe  imposed  on  an  inhabitant  of  a  manor,  by  the 
steward  of  a  court  leet,  for  refusing  to  take  the  customary  oath, 
when  elected  to  the  office  of  a  con^ble  (£)  ;  for  non-payment  of 
an  amerciament  in  a  court  leet,  for  a  nuisance  (A),  or  for  an  offence 
done  in  court  (/)  ;  histly,  at  common  law,  goods  or  cattle  damage 
feasant  may  be  distramed  (m).  A  landk)^  connot  distrain  (1^, 
unless  there  be  an  actual  demise  to  the  tenant  at  a  fixed  rent. 
Hence  where  tenant  holds  under  an  agreement  for  a  future  lease, 
and  no  lease  has  been  executed  and  no  rent  subsequently  paid,  the 
landlord  cannot  distrain.  But  payment  (o)  of  rent  under  such 
an  agreement  will  constitute  an  acknowled^ent  of  a  tenancy  firom 
year  to  year,  under  which  the  landlord  will  be  authorized  to  dis- 
train ;  and  so  will  admission  {p)  of  a  charge  of  half  a  yearns  rent 
in  an  account  between  the  parties.  Secus,  where  tenant  holds  over 
after  notice  to  quit  by  landlord,  and  there  is  not  any  evidence  of 
renewal  of  tenancy  (9). 

By  stat.  6  Geo.  IV.  c.  16,  s.  74,  no  distress  for  rent  made  and 
levied  after  an  act  of  bankruptcy,  upon  the  goods  of  any  bankn^t. 


{h)  Bro.  Distr.  75,  cited  by  Lord  C.  B. 
Parker,  2  Vat.  294. 

(c)  Bro.  28 ;  Finch,  11,  cited  by  Lord 
C.  B.  Parker,  in  R.  ▼.  CoH<m,  Parker, 
120. 

id)  R.  ▼.  Cotton,  Parker,  112,  recog- 
nized in  Gilet  ▼.  Qrover,  D.  P.  1832; 
9  Biogh.  128,  where  eight  judges  held 
that  goods  of  a  debtor  seis^,  under  a  fi.  fa. , 
but  not  sold,  might  be  taken  under  an 
extent  in  chief,  or  in  aid;  Gaeelee,  J.,  and 
LUtleddle,  J.,  dissent.  Similar  doctrine 
was  laid  down  in  Grtnee  ▼.  Aldridge,  9 
Bingh.  428,  upon  the  authority  of  Qilee 
▼.  Grover. 

(«)  1  Inst.  96,  a. 


[i 


(/)  I  RoL  Abr.  665, 1.  47 ;  Plowd.  96. 

(S)  Litt.  sec.  213. 

(A)  1  Rol.  Abr.  665,  L  40. 

[0  8  Co.  41,  a. 

[k)  Prat  T.  Stem,  Cro.  Jac.  382. 

[I)  I  Rol.  Abr.  666, 1.  1. 

[m)  1  Inst  142,  a.,  161,  a. 

(n)  Dunk  ▼.  Hunter,  5  B.  ^  A.  322 ; 
Regnart  ▼.  Porter,  7  Bingh.  451. 

(0)  Knight  y.  Benett,  3  Bingh.  361 ; 
Mann  ▼.  Xjoe^oy,  Ry.  &  M.  355. 

{p)  Cox  Y.  Beni,  5  Bingh.  185 ;  2  Moo. 
&  P.  281. 

{q)  Jetmer  y.  Clegg,  1  M.  &  Rob.  213, 
Parke,  J. 
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(whether  before  or  after  the  iasumg  the  commieNsioi^)  shall  be  ayail- 
able  for  more  than  one  year's  rent,  accrued  prior  to  the  date  of  the 
commission,  but  the  landlord  or  party  to  whom  the  rent  shall  be 
due,  shall  be  allowed  to  come  in  as  a  creditor  for  the  overplus  of  the 
rent  due,  and  for  which  the  distress  shall  not  be  available. 

By  Prescription. — By  prescription,  a  distress  may  be  taken  for 
an  amerciament  in  a  court  baron  (r) ;  for  a  penalty  imposed  for  a 
breach  of  a  by-law  (s) ;  for  a  toll  in  a  fair  {t)  (1). 

3.  By  Statute. — ^It  would  be  an  endless  task  to  enumerate  all  the 
statutes  which  give  a  remedy  by  distress ;  the  following,  however, 
cannot  be  omitted : — 

By  Stat.  4  Geo.  II.  c.  28,  s.  6,  ^^  Every  person,  body  politic  and 
corporate,  may  have  the  like  remedy  by  distress,  and  by  impound- 
ing and  selling  the  same,  in  cases  of  rent-seek  (2),  rents  of  assize, 
and  chief  rents,  which  have  been  duly  answered  or  paid,  for  the 
space  of  three  years,  within  the  space  of  twenty  years  before  the 
23d  day  of  January,  ITSI,  or  shall  be  thereafter  created,  as  in  case 
of  rent  reserved  upon  lease/'  In  Bradbury  v.  Wright^  Doug. 
624  (tf),  the  court  were  of  opinion  that  a  rent  reserved  on  a  grant 
in  fee  (3),  made  after  the  statute  of  quia  emptqreSf  and  before  the 


(r)  1  Rol.  Abr.  666, 1.  6. 
»)  Dyer,  321,  b.,  322,  a.,  pi.  23. 
/)  1  RoL  Abr.  666, 1. 10,  15. 


\ 


(«)  Cited  in  RMt  ▼.  Waimm,  5  M.  & 
W.  255. 


(1)  A  distress  maybe  taken,  where  the  custom  wanantsit,  for  an  amer- 
ciament, or  fine  imposed  by  the  steward  of  a  court  baron.  Co.  Ent.  tit. 
Replevin,  pi.  1. 

(2)  N.  There  cannot  be  a  rent-seek  issuing  out  of  a  term  for  years. 
Hence,  if  a  lessee  for  years  a$$ign  his  term,  reserving  to  himself  a  rent,  he 
cannot  enforce  the  payment  of  such  rent  by  distreu :  because  a  rent  so 
reserved  was  not  distrainabte  for  at  common  law,  and  not  being  a  rent- 
seek,  it  cannot  be  distrained  for  under  the  operation  of  this  statute,  ■ 
V.  Cooper,  C.  B.  2  Wils.  375 ;  Parmenter  v.  Webber,  2  Moore,  (C.  B.) 
656 ;  so  if  termor  lease  for  remainder  of  term,  Preece  v.  Corriey  6  Bingh. 
24,  recognized  in  Paecoe  v.  Pascoe,  3  Bingh.  N.  G.  905 ;  but  in  such  case 
an  action  of  debt  is  maintainable,  NeuKomb  v.  Harvey ,  Garth.  161,  or 
assumpsit,  5  Bingh.  27.  A  tenant  from  year  to  year,  underletting  from 
year  to  year,  has  a  sufficient  reversion  entitling  him  to  distrain.  Lord 
Tenterden,  G.  J.,  Curtii  v.  Wheeler,  I  M.  &  Malk.  493. 

(3)  A  rent  of  this  kind,  prior  to  the  statute  of  quia  emptorei,  would 
have  been  properly  denominated  a  fee-farm  rent.  The  word  fee-farm 
imports  every  rent  or  service,  whatever  the  quantum  may  be,  which  is  re- 
served on  a  grant  in  fee.  It  is  not  properly  applicable  to  any  rents,  except 
rent-service.  Hence,  since  the  statute  of  quia  emptoree,  toe  granting  m 
fee-fium,  except  by  the  king,  is  become  impracticable ;  for,  by  the  opera- 
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4  G^.  II.  c.  28,  was  in  its  nature  a  rentrfleck,  and  that  it  oould  not 
be  distrained  for  except  under  the  preceding  statute ;  in  which  case 
the  distrainor,  in  his  avowry,  ouffht  to  have  alleged,  that  the  rent 
had  been  duly  answered  or  paid,  wr  the  space  of  three  years,  within 
the  space  of  twenty  years,  before  the  first  d^  of  the  session  of 
parliament  in  which  this  statute  was  made.  Bv  stat.  11  Geo.  11. 
c.  19,  s.  18,  ^^  Landlords  may  distrain  for  double  rent,  upoa 
tenants  who  do  not  deliver  up  possession  after  having  given 
notice  of  their  intention  to  auit,  during  all  the  time  such  tenants 
continue  in  possession.^'  This  statute  applies  to  those  cases  only, 
where  the  tenant  has  the  power  of  determining  his  tenancy  by  a 
notice ;  and  where  he  actually  gives  a  valid  notice  sufficient  to  deter- 
mine it  (x).  Where  there  are  rents  for  which  the  party  cannot 
distrain,  yet  remedy  may  be  had  for  such  rents  in  a  court  of 
equity  (y). 


III.  Of  the  Things  which  may^  and  the  Things  which  may  not^  be 

Distrained. 

1,  For  Ment  Arrear. — It  may  be  laid  down  as  a  general  pro- 
position, that  all  moveable  chattels  of  the  tenant  may  be  distramed 
for  rent  arrear,  if  they  are  found  upon  the  land  denused  (2r),  out  of 
which  the  rent  issues,  but  no  where  else.  Hence  where  the  exclu- 
sive use  of  the  land  of  the  river  Thames  opposite  and  in  front  of  a 
wharf  between  high  and  low-water  mark,  as  well  when  covered  with 
water  as  dry,  for  the  accommodation  of  the  tenants  of  the  wharf, 
was  demised  as  appurtenant  to  the  wharf,  but  the  land  itself  betweoi 
hi  gh  and  low  water  was  not  demised ;  it  was  holden  (a),  that  the 
lessor  could  not  distrain,  for  rent  arrear,  barges,  the  property  of  the 

(4r)   Johmione  y.  Hudietttme,  4  B.  &  567,  S.  P.    Per  Lord  Kmtjfim,  C.  J.,  in 

C.  922.  Gorton  y.  PWimt. 

(jf)  Per  Comyfu,  B.,  Exeh.  Trin.  5  &  (a)   0^9l  y.  Bmzard,  Ezdu   Ch.  6 

6  Geo.  II.  MSS.  Bingh.  150  ;  3  Moo.  &  P.  480. 

(z)  Ck)in.  Dig.  Distress,  B.  1 ;  &  4  T.  R. 


tioQ  of  that  statute,  the  grantor  parting  with  the  fee  is  without  any  rever- 
sion, and  without  a  reversion  there  cannot  be  a  rent-service**  But  a  grant 
in  fee,  reserving  a  perpetual  rent,  with  a  power  of  distress,  will  be  good  as 
a  rent-chai^ef.  And  it  seems,  that  if  such  a  rent  were  created  at  this 
day,  without  a  power  of  distress,  as  it  must  be  considered  as  a  rent-seek, 
it  would  be  distrainable  for  under  the  before-mentioned  statute,  4  Geo.  IL 
c.  28,  s.  5. 

*  Litt.  sec.  216.  f  Uarg.  1  Inst.  143,  b.  n.  5. 
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tenant,  lying  in  the  space  between  high  and  low  water-mark,  and 
attached  to  the  wharf  by  ropes. 

If  the  cattle  of  a  stranger  are  trespassers  on  the  land  of  the 
tenant,  the  lord  may  distrain  them,  although  the  stranger  made 
fresh  suit  (5),  and  although  the  cattle  be  not  levant  and  couchant(c). 
But  if  the  cattle  of  their  own  accord  leave  the  land,  the  lord  cannot 
distrain  them  (d).  So  a  lessor  cannot  distrain  a  stranger's  cattle 
which  escape  n*om  a  close  belonging  to  a  stranger,  into  the  land 
whence  the  rent  issues,  through  defect  of  fences,  which  either  the 
lessor  {e)  or  his  tenant  (/)  was  bound  to  repair  (4). 

^  Where  cattle  are  distrained  damage  feasant,  and  put  into  a  suffi- 
cient pound  and  escape  without  default  or  neglect  of  the  distrainor, 
he  may  maintain  trespass  (jg) ;  for  otherwise  he  would  be  left  with- 
out remedy. 

If  the  estate  of  tenant  at  will  be  determined  either  by  his  own 
death  (A),  or  by  the  act  of  the  landlord,  he  or  his  executors  may 
reap  the  com  sown  by  him.  And  therefore,  such  com,  though  pur- 
chased by  another  person,  cannot  be  distrained  (in  case  of  the  death 
of  the  tenant  at  will)  for  rent  due  from  a  subsequent  tenant.  So 
growing  com  sold  (i)  under  a  fieri  facias  is  protected  from  a  dis- 
tress for  rent.  With  respect  to  those  things  which  by  law  are  pri- 
vileged from  distress,  it  may  be  observed  uiat  some  are  privileged 
absolutely,  and  some  conditionally.  In  the  first  class  may  be  num- 
bered,— 1,  Animals,  yer^  naturce^  whereof  a  valuable  property  is  not 
in  any  person ;  as  bucks,  does,  &c.  Deer  kept  withm  an  inclosure 
do  not  fall  within  this  class,  for  they  may  be  aistrained  (A). 


7  Hen.  VII.  1,  b.,  2,  a.  (A)  Batim  ▼  South^,  Willes,  131. 

c)  15  Hen.  VII.  17,  b.  (t)  Peacock  y.PurvU,  2  B.  &B.  362; 

Hen.  VII.  4,  a.  Wright  ▼.  Dew€9, 1  A.  &  E.  641 ;  3  Ner. 

Leon.  7.  &  Man.  790. 

(/)  Pyer,  317,  b.,  318,  a.  {k)  Dama  v.  PoweU,  Willes,  47. 
Q)  Williams  Y.  Price,  3  B.  &  Ad.  695. 


i: 

(d)    11 

W2I 


(4)  "  There  is  a  difference  between  a  lord  distraining  within  hb  seig- 
nory,  and  a  landlord  distraining  for  rent  reserved  on  his  own  lease ;  for 
the  lord  has  nothing  to  do  with  the  land  or  the  fences,  and  so  it  is  not 
material  to  him  whether  the  fences  are  repaired  or  not ;  but  it  is  otherwise 
of  a  landlord ;  for  he  himself  ought  to  repair,  or  to  provide  that  his  tenant 
repairs  them,  else  he  would  take  advantage  of  his  own  wrong.  And  this 
diversity  seems  to  be  warranted  by  the  books,  Dy.  317,  318 ;  22  £dw.  IV. 
49,  b.;  7  Hen.  VII.  1 ;  10  Hen.  VII.  21 ;  15  Hen.  VII.  17.  But  if 
the  cattle  escape  into  the  land  without  any  defect  of  the  fences,  or  where 
the  tenant  of  the  land  in  which  they  are  distrained  is  not  bound  to  repair 
the  fences,  through  the  defect  of  which  the  cattle  escape  and  are  distrained, 
it  is  immaterial  to  the  lord  or  landlord,  whether  they  are  levant  and  cou- 
chant  or  not.''  Per  Saunders,  in  Poole  v.  Longuevillf  2  Saund.  289. 
See  also  Kemp  v.  CruweSf  2  Lutw.  1580. 


gro 
holi 
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2.  Such  thiBffB  as  cannot  be  restored  to  the  owner  in  the  same 
plight  and  condition  as  they  were  in  at  the  time  of  taking  them. 
This  exemption  proceeds  on  the  ground  of  the  distress  having  been 
considered,  at  common  law,  merely  as  a  pledge  (/) ;  and  for  this 
reason,  sheaves  (m)  and  shocks  of  com  were  not  distrainable ;  but 
now  by  stat.  2  Will.  &  Ma.  c.  5,  s.  3,  ^^  sheaves  or  cocks  of  com, 
or  loose  com,  and  hay  lying  upon  any  part  of  the  land  charged  with 
the  rent,  may  be  seized,  secured,  and  locked  up  in  the  plaos  where 
found,  in  the  nature  of  a  distress,  until  replevied ;  but  the  same 
must  not  be  removed  to  the  damage  of  the  owner  from  such  place."* 

3.  Thinffs  fixed  to  the  freehold  ;•— as  furnaces,  cauldrons,  the 
doors  or  wmdows  of  a  house,  or  the  like  (n).   At  common  law,  com 

wing  could  not  be  distrained,  because  it  adhered  to  the  free- 
old  (o).  But  now  by  stat.  11  Geo.  II.  c.  19,  s.  8,  ^^  Landlords, 
or  then-  bailifls,  or  other  oersons  empowered  by  them,  may  distrain 
com,  grass,  or  other  product,  crowing  on  any  part  of  the  land  de- 
mised. The  word  ^'  product,'  in  the  foregomg  section,  applies  to 
such  products  of  the  land  only  as  are  similar  to  those  specified,  to 
all  of  which  the  process  of  becoming  ripe,  and  of  being  cut,  gathered, 
made,  and  laid  up  when  ripe,  is  inciaental.  Hence  trees,  shmba, 
and  plants,  growmg  in  a  nursery  ground,  cannot  be  distrained  (p) 
for  rent. 

4.  Things  delivered  to  a  person  exercising  a  trade  (a)  or  employ- 
ment, to  l^  carried  (r),  wrought,  or  manufactured  in  tne  way  of  his 
trade,  are  not  distrainable,  as  cloth  delivered  to  a  tailor;  goods 
sent  to  an  auctioneer  to  be  sold  on  premises  (s)  occupied  by  him ; 
worsted  yam  to  a  stocking  weaver  (t)  ;  a  bullock  (u)  sent  bv  one 
butcher  to  the  shop  of  another  to  be  slaughtered.  So  a  horae 
standing  in  a  smiths  shop,  for  the  purpose  of  being  shod,  or  in  a 
common  inn  (5),  cannot  be  distrained,  because  it  mwt  be  presumed 


I 


0  1  Inst.  47,  a.  Mtmm,  580 ;  3  Tjrw.  326,  8.  C 

m)  Wilson  ▼.  Ducktt,  2  Mod.  61.  (0  Wood  t.  COarke,  I  Cr.  &  J.  484 ;  1 


Init  47,  a.  Tyrw.  314,  8,  C,    Bat  the  priTUege  it 

Rol.  Abr.  666,  H.  pi.  3.  oonfined  to  the  materials  which  the  em- 

(jp)  Clark  ▼.  Gasiarthf  8  Taunt.  431.  ployer  auppliea,  and  does  not  extend  to 

g)  I  Inst.  47,  a.  the  machinery  bj  which  the  woridng  op  is 

r)  Per  Cur.,  in  OUboum  ▼.  Hunt,  effected.    8,  C, 


I 

Salk.  249,  dted  in  Brown  v.  8hevUl,  2  («)  Brown  y.  8ke9Ul,  2  A.  &  E.  138 ; 

Ad.  &  Ellis,  138.  4  Ner.  &  Man.  277. 


(s)  Adams  t.  Grans,  1  Crompton  & 


(5)  It  seems  that  the  privilege  of  a  common  inn  does  not  extend  to  a 
livery  stable.  See  Francis  v.  Wyait,  1  Bl.  R.  483,  and  3  Burr.  1498, 
where  the  question  was,  "  whether  a  carriage  standing  in  the  yard  of  a 
livery-stable  was  distrainable  for  rent  due  to  the  landlord  from  tne  keeper 
of  the  livery-stable  V*  The  case  was  twice  argued ;  but  the  court  appear- 
ing to  be  strongly  inclined  in  favour  of  the  distress,  the  owner  of  the  car- 
riage declined  bnnging  the  question  to  a  third  argument  which  had  been 
directed  by  the  court. 
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that  each  things  so  found  belong  to  strangers.    So  goods  of  the 

Erincipaly  in  the  hands  of  his  factor,  cannot  be  distrained  (or),  by  the 
mdlord  of  the  factor's  premises,  for  arrears  of  rent  due  to  turn  from 
the  factor ;  for  the  advancement  of  trade  equally  requires  that 
goods  should  be  placed  in  the  hands  of  a  factor  for  sfue,  as  that 
they  should  be  placed  in  the  hands  of  a  carrier  for  carriage ;  and 
the  instances  enumerated  by  Sir  Edward  Cokey  under  the  exception 
in  favour  of  trade,  are  only  put  by  wav  of  example.  So  goods 
landed  at  a  wharf,  and  deposited  by  a  factor  to  whom  they  were 
consigned,  in  a  warehouse  on  the  wharf,  until  an  opportumty  for 
sale  would  arise,  are  not  distrainable  for  rent  due  (y)  in  respect  of 
the  wharf  and  warehouse.  But  in  the  following  case  the  judges 
said,  they  would  not  extend  the  principle  beyond  the  decided  cases. 
Hence  where  salt  was  manufactured  and  publicly  sold  at  certain 
salt-works,  and  carried  away  in  boats  of  the  purchasers,  which  came 
for  the  purpose  of  being  loaded  with  it  into  a  cut  or  canal  on  the 
premises,  communicating  with  a  public  navigation ;  and  the  boat  of 
A.,  an  alkali-manufacturer,  was  lying  in  the  cut  or  canal  for  the 
purpose  of  receiving  and  carrying  away  salt  bought  by  A.  for  the 
purposes  of  his  manufactures ;  it  was  holden  (2^),  that  the  boat  was 
not  privileged  from  distress  for  arrears  of  an  annuity  issuing  out  of 
the  land  on  which  the  salt  works  were  erected,  and  granted  by  the 
manufacturer,  and  seller  of  the  salt.  So  brewer's  ca»ks,  left  by  the 
brewer  in  a  public-house  until  the  liquor  contained  in  them  has  been 
consumed,  are  not  exempt  from  a  distres^for  rent  arrear  in  respect 
of  the  public-house  (a). 

6.  Goods  distrained,  damage  feasant :  for  they  are  in  the  cus- 
tody of  the  law  (5)  (6). 

Among  those  things  which  are  privileged  from  distress,  con- 
ditionally, may  be  numbered, — 1.  Beasts  of  the  plough,  which  are 
exempt,  if  there  be  a  sufficient  distress  besides  on  the  land  whence 
the  rent  issues  (c)  (7):  ^'  The  landlord  has  a  right  to  resort  to  the  sub- 

{x)  iSUman  t.  BUtm,  S  B.  &  B.  75.  Mee.  &  Well.  633. 

(y)  Thongutm  t.  MoMhUtr,  1  Bingfa.  (a)  Joule  r.  Jaekmm,  Ezeh.  Ha.  1841, 

283.  Law  Journal,  toL  x.  N.  S.  p.  U2. 

(x)  Mutprait  t.  Greffory,  3  Mee.  &  (b^  1  Inst.  47,  a. 

Wels.  677,  on  error  in  Exch.  Ch.,  affirm-  (c)  1  Init.  47,  a.  b.,  161,  a. 

ing  jndgment  of  Court  of  Ezclieqner,  1 


(6)  It  seems  that  the  same  rule  holds  with  respect  to  goods  taken  in 
execution,  and  for  the  same  reason*    Eaton  v,  Southby,  Willes,  131. 

(7)  But  beasts  of  the  plough  may  be  distrained  for  the  poor  rates, 
although  there  are  other  distrainable  goods  on  the  premises,  more  than 
sufficient  to  answer  the  value  of  the  demand.  Hutchins  v.  Chamben,  1 
Burr.  579.  This  decision  proceeded  on  the  ground,  that  a  seizure  under 
the  statute  43  £liz.  c.  2,  and  similar  acts,  resembled  a  common  law  dis- 
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jects  of  distress  which  are  immediately  availaUe  to  raise  the  arrears 
of  rent  by  sale,  and  is  not  bound  to  take  those  which  cannot  be 
productive  till  a  future  period,  as  growing  crops.  If  there  are  other 
moveable  chattels  to  the  amount  of  the  rent  and  expenses,  besides 
averia  caruea^  he  would  not  be  justifiable  in  taking  tiie  latter ;  but 
if  there  are  not,  he  has  a  right  to  take  all,  or  as  many  of  the  beasts 
of  the  plough  as  may  be  necessary  with  .the  other  moveable  and 
saleable  chattels  to  satisfy  the  arrears  and  charges^  {d). 

2.  Implements  of  trade,  as  a  stocking-frame  («),  or  a  loom  (/), 
if  they  are  in  actual  use,  and  there  is  sufficient  distress  {g)  besides. 
So  where  a  threshing-machine  was  not  in  use,  and  there  was  not 
any  evidence  of  other  goods  being  on  the  premises,  it  was  holden  (A), 
that  the  threshing-machine  was  not  privSeged  from  distress. 

3.  Other  things  in  actual  use,  as  a  horse  whereon  a  person  is 
riding  (t),  or  an  axe  in  the  hands  of  a  person  cutting  wood,  &c. 
These  two  last  instances  of  exemption  proceed  on  this  ground,  that 
if  in  such  cases  a  power  of  distress  were  given  by  law,  the  exercise 
of  it  would  frequently  lead  to  a  breach  of  the  peace.  With  respect 
to  those  things  which  may  be  distrained  damage  feasant,  it  may  be 
laid  down  as  a  general  rule,  that  all  chattels  trespassing  on  the  land 
may  be  distrained  damage  feasant.  The  law,  indeed,  has  extended 
this  principle  so  far  as  to  permit  A.  to  distrain  the  4»ittle  of  B. 
damage  feasant  (A),  in  the  close  of  A.,  although  they  were  put 
there  by  a  stranger,  witl|gut  the  privity  of  B.  It  is  to  be  observed, 
however,  that  a  horse  whereon  a  man  is  riding,  cannot  be  distrained 
damage  feasant  (Z) ;  for  the  same  exemption  is  allowed  here  as  in 
eases  of  distress  for  rent  arrear,  and  for  the  same  reason ;  lest  by 
the  permission  of  such  distress  a  breach  of  the  peace  should  ensue. 
Bv  stat.  7  Ann.  c.  12,  s.  3,  it  is  enacted  and  declared,  that  process 
01  distress  against  the  goods  of  any  ambassador,  or  other  public 
minister  of  a  foreign  state,  or  of  their  domestic  servants,  shall  be 
void. 

{d)  FerParA«,B.,deliTeringjadgmeiity  (A)  FefUon  y.  Logan^  9  Bingh.  676; 

Piggott  V.  Birilett  1  M.  &  W.  441.  3  M.  &  Sc.  82,  8.  C,  recognisiiig  W9od 

(«)  8imp9fm  ▼.  Hartopp,  Willes,  512 ;  y.  Clarke,  1  Cr.  &  J.  484. 
Watii  ▼.  IknU§,  Scaoc.  H.  20  Geo.  III.  (t)  1  Inst.  47,  a. 


MS.  S.  P.  (k)  1  Rol.  Abr.  665,  L  25. 

(/)  Gorion  t.  FcUtmer,  4  T.  R.  565.  (/)  Stor^  v.  Sobinton,  6  T.  R.  138 ; 

(i)  Robert*  T.  Jaekeon,  Peake's  Addi-  per  DenUonJ.,  in  CoUuu  y.  iRmtMii,  Say. 

tional  Cases,  p.  37,  Ke»gon,  C.  J.  R.  139. 


tress  only  in  being  replevisable :  and  that  it  was  in  other  respects  analo- 
gous to  a  common  law  execution^  under  which  any  goods  of  the  debtor 
may  be  seized. 
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IV.  Wko  may  Distrain. 

Thb  king  may  reserve  a  rent  out  of  a  franchise  or  matter  in- 
corporeal, as  well  as  out  of  lands,  and  may  distrain  for  it  on  any 
other  lands  of  the  tenant  not  subject  to  the  rent ;  but  not  on  such 
other  lands  of  the  tenant  as  are  let  out  by  tenant  or  extended. 
And  by  stat.  22  Car.  II.  c.  6,  the  grantee  of  a  fee-farm  rent  has 
the  same  power  of  distress  as  the  king  had  (m). 

1.  By  Statute.— By  stat.  7  Hen.  VIII.  c.  4,  it  is  enacted  (n), 
**  That  the  recoverors  of  manors,  lands,  and  advowsons,  their  heirs 
and  assigns,  may  distrain  for  rents,  services,  and  customs,  due  and 
unpaid,  and  make  avowry  and  justify  the  same,  and  have  like  remedy 
for  recovering  them  as  the  recoverees  might  have  done  or  had,  al- 
though the  recoverors  were  never  seised  thereof."  By  stat.  32 
Hen.  VIII.  c.  87,  s.  1,  ^^  The  personal  representatives  of  tenants  in 
fee,  tail,  or  for  life,  of  rent-services,  rent-charees,  rent-seek,  and  fee- 
farms,  may  distrain  for  the  arrears,  upon  the  land  charged  with  the 
payment,  so  long  as  the  lands  continue  in  the  seisin  or  possession  of 
the  tenant  in  demesne^  who  ought  to  have  paid  the  rent  or  fee-farm^ 
or  of  some  person  claiming  under  him  by  purchase,  gift,  or  descent.^ 
This  statute  provides  a  remedy  where  tibe  testator  dies  seised  of  a 
rent  td  him  and  his  heirs,  or  for  life,  and  where  by  his  death  there 
was  not  any  remedy  for  the  executor  at  the  common  law  (o)  ;  hence, 
executor  of  tenant  for  life  of  a  rent-charge  may  distrain  for  rent 
arrear  under  this  statute ;  but  where  the  executor  has  remedy  by 
the  common  law  by  action  of  debt,  as  in  the  case  of  an  executor  of 
tenant  for  years  of  a  rent-charge,  if  he  lives  so  long,  this  statute 
does  not  apply  (p).  Neither  does  this  statute  extend  to  copyhold 
rents  (a).  By  sect.  3,  '^  Husbands  seised  in  right  of  their  wives,  in 
fee,  tau,  or  for  life,  of  any  rents  or  fee-farms,  may  distrain,  after  the 
death  of  their  wives,  for  arrears  during  their  lue-time."  And  by 
sect.  4,  ^^  Tenants  pur  outer  vie,  of  rents  and  fee-farms,  and  their 
personal  representatives,  may  distrain  on  the  land  charged  after  the 
death  of  cestui  ^ue  vie^  for  arrears  due  in  the  lifetime  of  cestui  que 
vie.  A.  seised  m  fee,  let  to  the  plaintiff  for  twenty-one  years,  and 
afterwards  dying  seised  of  the  reversion,  the  defendant  adminis- 
tered (r),  and  distrained  for  half  a  year's  rent  due  to  the  intestate, 
for  which  he  avowed.  On  demurrer  to  the  avowry,  it  was  objected, 
that  there  was  not  any  privity  of  estate  between  the  administrator 
and  the  lessor,  and  tiierefore  the  avowry,  which  is  in  the  realty, 

(m)  Attorney' Otmeral   ▼.   Jtfayor   qf  lee  Prueott  y.  Btmehert  3  B.  &  Ad.  858. 

Coventry,  I  P.  Wms.  306.  (g)  Appleton  y.  DoUy,  Yelv.  135. 

(n)  See  1  Inst.  104,  b.  (r)  Renvin  ▼.  Wathm,  M.  5  Geo.  II. 

(e)  Hool  y.  BeU,  1  Ld.  Raym.  172.  B.  R.  MSS. 
Xp)  Tumsr  y.  liee,  Cro.  Car.  471 ;  but 
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could  not  be  maintained  by  him.  And  it  was  observed,  this  was  a 
ease  out  of  the  stat.  of  32  Hen.  VIII.  c.  37,  for  that  only  gives  a 
remedy  by  way  of  distress  for  rents  of  freehold ;  and  of  this  opinion 
the  court  seemed  (8).  1  Inst.  162,  a. ;  4  Rep.  60 ;  Gro.  Gar.  471 ; 
Latch.  211 ;  Wade  v.  Marsh  were  cited.  In  Prescott  v.  Boucher, 
3  B.  &  Ad.  849,  this  point  was  again  raised,  and  after  time  taken 
to  consider,  it  was  hoiden,  that  a  person  who  was  seised  m  fee  of 
land  and  demised  it  for  a  term  of  years,  reserving  a  rent,  though  he 
be  not  tenant  for  years  of  the  rent,  is  still  not  within  die  meaning 
or  words  of  this  statute,  ^^  tenant  in  fee  simple,  fee  tail,  or  for  tenn 
of  lives  of  the  rent,"  and  is  indeed  not  tenant  at  all  of  the  reut ;  and 
consequently  that  his  executor  cannot  distrain  for  arrears  of  rent 
accrued  in  the  testator^s  lifetime.  But  this  question  is  now  set  at 
rest ;  for  by  stat.  3  &  4  Will.  IV.  c.  42,  s.  37,  it  shall  be  Uwfiil  for 
the  executors  or  administrators  of  any  lessor  or  landlord  to  distrain 
upon  the  lands  demised  for  any  term,  or  at  will,  for  the  arrearages 
of  rent  due  to  such  lessor  or  hmdlord  in  his  lifetime,  in  like  manner 
as  such  lessor  or  landlord  might  have  done  in  his  lifetime.  And  by 
sect.  38,  such  arrearages  may  be  distrained  for  after  the  end  of  such 
term  or  lease  at  will,  in  the  same  manner  as  if  such  term  or  lease 
had  not  been  ended ;  provided  that  such  distress  be  made  within 
the  space  of  six  calendar  months  after  the  determination  of  such 
term  or  lease,  and  during  the  continuance  of  the  possession  of  the 
tenant  from  whom  such  arrears  became  due.  Provided  also,  ijiat  all 
the  powers  and  provisions  in  the  several  statutes  made  relatiuff  to 
distresses  for  rent  shall  be  applicable  to  the  distresses  so  made. 

In  a  case  where  the  testator  had  given  the  defendant  an  authority 
to  distrain,  but  died  almost  immediately  before  the  distress  was 


(8)  But  in  Powell  v.  Killick^  Middlesex  Sittings,  M.  25  Geo.  II.,  where 
in  trespass  for  entering  plaintiff's  house,  and  carrying  away  his  goods, 
upon  not  guilty,  defendant  gave  in  evidence  that  he  was  executor  of  A., 
who  was  plamtifTs  landlord  of  the  house,  and  that  he  distrained  for  rent 
due  to  his  testator  at  the  time  of  his  death  ;  it  was  objected,  for  plaintiff, 
that  executor  was  empowered  to  distrain  only  by  virtue  of  the  stat.  32 
Hen.  VIII.  c.  37,  and  that  the  statute  extended  to  the  executors  and  ad- 
ministrators of  those  persons  only,  to  whom  rent-services,  rent-charges, 
rent-seek,  or  fee-farms  were  due,  and  that  the  present  case  did  not  &I1 
within  either  of  those  descriptions.  But  Zee,  C.  J.,  overruled  the  objec- 
tion, and  said,  this  was  a  rent-service,  the  testator  beine  in  his  lifetime 
seised  in  fee,  and  the  plaintiff  holding  under  a  tenure  which  implied  fealtv. 
Serj.  HilFs  MSS.  14  D.  72,  and  Bull.  N.  P.  57,  S.  C.  See  further  on  tlus 
subject,  Meriton  v.  Gilbee,  8  Taunt.  159 ;  2  Moore,  48,  S.  C. ;  and 
Martin  v.  Burton,  1  B.  &  B.  279 ;  3  Moore,  608,  S.  C. ;  Stamford 
V.  jSmc/atr,  2  Bingh.  193;  and  the  remarks  of  Tenterden,  C.  J.,  on 
Powell  V.  Killickf  in  Prescott  v.  Boucher,  3  B.  &  Ad.  862 ;  Jones  v. 
Jones,  ib.  967. 
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taken,  and  after  it  had  been  taken  in  the  name  of  the  testator,  his 
executrix  before  probate  recognized  and  adopted  the  defendant's 
act  of  distraining,  it  was  holden  («),  that  the  defendant  might  make 
cognizance  as  the  bailiff  of  the  executrix^  under  the  stat.  S2  Hen. 
VIII.  c.  37. 

One  entitled  to  the  separate  herbage  and  feeding  of  a  close  (t), 
for  a  certain  time,  may  mstrain  cattle  belonging  to  the  owner  of  the 
close,  damage  feasant  there  during  that  time.  If  a  terre-tenant, 
holding  under  two  tenants  in  common  (tc),  pay  the  whole  rent  to 
one,  after  notice  from  the  other  not  to  pay  it,  the  tenant  in  common 
who  gave  the  notice  may  distrain  for  his  share.  One  tenant  in 
common  may  take  a  distress  without  his  companions,  and  avow 
solely  (x).  Grant  of  rent  to  testator  for  years,  with  a  clause  of  dis- 
tress, that  the  grantee  and  his  heir  may  distrain  (y).  Adjudged, 
that  the  executor  should  distrain,  and  not  the  heir. 

A  mortgagee  aftier  giving  notice  of  the  mortgage  to  the  tenant  in 
possession,  is  entitled  to  such  rent  as  shall  be  in  arrear  at  the  time 
of  notice,  ivid  to  the  rent  which  accrues  afterwards,  and  may  dis- 
train for  the  same  after  such  notice,  if  the  lease  under  which  the 
tenant  holds  be  before  the  mortgage  (z).  But  where  the  lease  is 
made  by  the  mortgagor  alone  aft^  the  mortgage,  and  no  new 
tenancy  has  been  created  between  the  mortgagee  and  tenant,  the 
mortgagee  has  no  remedy  but  by  ejectment,  and  cannot  distrain  (a). 
Nor  wifi  a  mere  recognition  on  the  part  of  the  mortgagee  of  the 
tenant  in  possession  as  his  tenant  enable  him  to  distrain;  there 
must  be  a  mutual  agreement ;  since  *'  the  relation  of  landlord  and 
tenant  cannot  be  created  without  the  consent  of  both  parties"  (&). 

If  by  a  custom  the  lord  is  precluded  from  turning  cattle  on  the 
common  during  a  certain  season  of  the  year  (c),  a  commoner  may 
distrain  the  lord's  cattle  which  are  turned  on  during  that  time. 
Wherever  thcore  is  a  colour  of  right  for  turning  catue  on  a  com- 
mon rd),  a  commoner  cannot  distrain,  because  it  would  be  judging 
for  hunself  in  a  cause  which  depends  on  a  more  competent  inquiry. 
Hence,  where  the  right  of  common  was  for  two  sheep  for  every  acre 
of  land  in  the  possession  of  each  commoner,  it  was  holden,  that  one 
commoner  could  not  distrain  the  sheep  of  another  for  a  surchaige  (9). 

(t)  WJdUktad  T.  7Vy/or,  2  P.  &  D.  (a)  Evaik$  ▼.  Em»i,  9  A.  &  E.  342 ; 

367.  tee  Pop€  ▼.  Bigg*,  9  B.  &  C.  245. 

U)  Burt  V.  MooTf  5  T.  R.  329.  (b)  Brown  v.  Storeg,  1  Man.  &  Gr. 

(«)  Hanriiomy.  Bambg,  5  T.  R.  246.  117 ;  1  Scott,  N.  C.  9. 

he)  Cro.  Elis.  530.  (e)  1  RolL  Abr.  405,  406,  (A.)  pi.  6. 

(y)  Darrtl  t.  WUwn,  Cro.  BlU.  644.  (<Q  Hall  t.  Hording,  4  Burr.  2426. 
(;r)  Mo9$  ▼.  Oalimore,  Dong.  279. 


(9)  But  where  cattle  are  turned  on  the  common  without  any  colour  or 
pretence  of  right,  a  commoner  may  distrain  them.  Admitted  in  Hall  v. 
Harding,  4  Burr.  2426. 
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The  general  rule,  however,  that  one  oomm(mer  cannot  dkfcrain  the 
cattle  of  another,  may  be  superseded  by  a  special  affreement  (e) ; 
as,  where  A.,  bemg  possessed  of  a  quantity  of  land  m  a  common 
fiddy  and  hayinff  a  right  of  ecnnmon  over  the  whole  field,  and  B. 
having  a  right  of  common  over  the  whole  field,  they  entered  into  an 
agreement)  for  their  mutual  advantage  and  convenience,  not  to 
exercise  their  respective  rights  for  a  certain  term  of  years,  and  each 
party  covenanted  to  that  effect.  During  the  term,  we  cattle  of  B. 
came  upon  the  land  of  A. ;  it  was  hol^n,  that  A.  might  distrain 
them  damage  feasant ;  for,  by  the  operation  of  the  agreement,  B. 
stood  in  the  situation  of  a  stranger  with  regard  to  A.  A  tenant 
holding  over  after  the  expiration  of  his  term,  cannot  distrain  the 
landlord's  cattle,  which  were  put  on  the  land  by  the  landlord  for  the 
purpose  of  taking  possession  (/).  Lessee  for  years  assigns  his 
term,  reserving  a  rent ;  he  cannot  distrain  for  such  rent  arrear  at 
common  law  (g) ;  because  he  has  not  any  reversion ;  nor  can  he 
distrain  for  it  under  stat.  4  Geo.  II.  c.  28,  s.  5,  as  a  rent-seek ;  be- 
cause a  rent-seek  cannot  issue  out  of  a  term  of  years ;  but  he  may 
maintain  an  action  of  debt  (A).  Although  receivers  (i)  appointed 
by  the  Court  of  Chancery  have  a  power,  miere  they  see  it  necessary, 
to  distrain  for  rent,  and  need  not  apply  first  to  the  court  for  a  parti- 
cular order  for  that  purpose ;  yet  an  authority  (A)  to  tenants  to 
pay  rent  to  J.  S.,  whose  receipt  shall  be  their  uscharge,  does  not 
entitle  J.  S.  to  distrain. 


V.  Of  the  Time  at  which  a  Distress  may  be  taken. 

As  rent  is  not  due  until  the  last  minute  of  the  natural  day,  on 
which  it  is  reserved  (2),  it  follows,  that  a  distress  for  rent  arrear 
cannot  be  made  on  that  day  (10).  At  the  common  law,  if  a  lease 
was  made  at  Michaelmas,  for  a  year,  reserving  rent  on  the  feasts  of 
the  Annunciation  and  St.  Micnael  the  Archangel,  the  lessor  was 
deprived  of  his  remedy  by  distress  for  the  rent  due  at  Michaelmas; 

(e)  Whitemany,  King,  2  H.Bl.  4.  (0  Per  Ld.  Hariwidet,  C,  PUt   t. 

If)  TtnaUfm  t.  Om/ot,  7  T.  R.  431,  Snowdm,  3  Atk.  750  ;  Betmeii  r.Bokmi, 

recognised  by  Bayley,  J.»  ia  Butcher  t.  5  C.  &  P.  379,  Tindta,  C.  J. 

Muieker,  7  B.  &  C.  402.  (i)  Ward  t.  Shew,  9  Bingh.  608. 

T.  Cooper,  2  WUb.  375.  (Q  Df^^pa  ▼.  Mojfo,  1  Sannd.  282. 


On) 

W 


Newcomb  ▼.  Harvey,  Carth.  161, 2. 


(10)  **  One  cannot  distrain  the  same  day  the  rent  grows  due,  but  it 
must  be  the  day  after."  21  H^.  VI.  40 ;  vid.  14  Hen.  VI.  31.  Sir  M. 
Hale,  MSS.  cited  by  Mr.  Hargrave,  1  Inst.  47,  b.  n.  6. 
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because  he  could  not  distrain  after  the  expiration  of  the  term  (m). 
But  now  by  stat.  8  Ann.  c.  14,  s.  6,  ^'  Any  person  having  any  rent 
in  arrear  upon  any  lease  for  life  or  lives,  or  for  years  or  at  will,  may 
distrain  for  such  arrears  after  the  determination  of  the  lease : 
provided  (n)  such  distress  be  made  within  six  calendar  months  after 
the  determination  of  such  lease,  and  during  the  continuance  of  such 
landlord's  title  or  interest,  and  during  the  possession  of  the  tenant 
from  whom  such  arrears  became  due.  Although  this  proviso  is  in 
terms  confined  to  the  possession  of  the  tenant^  yet  it  has  been 
holden  (o),  that  where  the  tenant  dies  before  the  term  expires,  and 
his  personal  representative  continues  in  possession  durins  the  re- 
mainder, and  after  the  expiration  of  the  term,  the  landlord  may 
distrain  within  six  calendar  months  after  the  end  of  the  term  for 
rent  due  for  the  whole  term.  So  where  a  tenant,  by  permission  of 
the  landlord,  remained  in  possession  of  part  of  a  farm  after  the 
expiration  of  the  tenancy ;  it  was  holden  (jy),  that  the  landlord 
might  distrain  on  that  part  within  six  calendar  months-  after  the 
expiration  of  the  tenancy ;  for  the  operation  of  the  statute  is  not 
confined  to  cases  of  a  tortious  holding,  or  to  a  holding  of  the  whole. 
In  Lewis  v.  Harris,  1  H.  Bl.  7,  n.  a.,  it  was  holden  by  Skynner^ 
G.  B.,  that  the  term  was  continued  by  the  custom  of  the  country, 
for  the  purpose  of  giving  a  right  to  the  landlord  to  distrain  on  ^e 
premises  in  which  the  waygoing  crop  remained*  See  also  Beavan 
V.  Delahajfj  1  H.  Bl.  6,  S.  Jr.,  recognized  by  Bayley^  J.,  in  Boraston 
y.  Greeny  16  East,  81,  and  Park^  J.,  in  Knight  v.  Benett^  8  Bingh. 
366.  *^The  statute  of  Anne  applies  only  to  cases  in  which  the 
tenancy  has  been  determined  by  lapse  of  time,  or  perhaps  by  notice 
to  quit,  and  not  to  cases  where  it  has  been  put  an  end  to  hv  the 
tenant^s  own  wrongful  disclaimer."  Per  Patteson^  J.,  JDoe  v. 
WUliams,  7  C.  &  P.  323.  And  ''  To  make  the  statute  applicable, 
there  must  be  a  keeping  as  the  party^s  own,  to  the  exclusion  of 
other  people."  Hence,  ^ere  the  tenant  of  a  farm  having  remained 
a  few  oays  after  the  expiration  of  his  term,  and  after  entry  by  a  new 
tenant,  went  away,  leaving  a  cow  and  some  pigs,  but  not  giving  any 
further  intimation  of  a  purpose  to  return,  or  to  continue  holding 
any  part-  of  the  farm ;  it  was  adjudged  My  that  the  landlord  could 
not  justify  distraining  the  goods  so  left  for  rent  arrear,  under  the 
statute.  A  distress  lor  rent  arrear  can  be  taken  only  during  the 
day-time  (r)  (11) ;  but  cattle  damage  feasant  may  be  distrained  not 

(m)  1  Inrt.  47,  b.  (p)  Nuttail  t.  Stamifm,  4  B.  &  C.  51. 

(»)  Sect.  7.  (9)  Tujflenom  ▼.  Pe/«rt,  7  A.  &  E.  110 ; 

(o)  BraitkwaUt  t.  Cookiey,  1  H.  BL       2  Ner.  &  P.  622. 

465.  (r)  1  Inst.  142,  a. 


(11)  **  Before  sun-rising  or  after  sun-set  no  man  may  distrain  but  for 
damage  feasant"    Mirrour,  c.  2,  s.  26.    See  also  7  Rep.  7,  a.,  that  a 
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only  in  the  daytime,  but  during  the  night  aho;  otherwise  they 
might  escape.  Distresses  for  the  reoovery  of  any  rent  may  be 
made  at  any  time  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  distress  shall  have  first  accrued  (s)  ;  but  no 
arreari  of  rent  can  be  recovered  by  distress  for  more  than  six 
years  (<). 

Rent  ^whether  the  demise  be  by  parol  or  deed)  is  a  debt  of  equal 
degree  with  a  debt  by  specialty  (ic).  Hence  a  promissory  note  (or), 
as  it  constitutes  a  debt  of  an  ii^erior  degree,  cannot  extinguish  a 
claim  for  rent ;  nor  does  the  receipt  of  such  note  of  itself  suspend 
the  right  of  distraining. 


VL  Of  the  Place  where  a 


may  be  t€iken. 


A  DisTBBn  for  rentnservice  may  be  taken  in  any  part  of  the  land 
holden :  so  for  a  rent  charged  or  reserved  upon  a  lease  upon  any 
part  of  the  land  out  of  which  the  rent  issues.  And  if  a  house  be 
upon  the  land  demised  or  charged  (y),  a  distress  may  be  taken  in 
the  house,  if  the  outer  door  be  open  (12).    For  a  rent-service  or 


(t)  3  &  4  wm.  IV.  c.  27,  8. 2. 

(0  Sect  42. 

(«)  G4iffe  T.  Aetim,  1  Salk.  326. 


(x)  Daifh  T.  Oydt,  2  Ad.  &  EIL  623; 
4  NeT.  &  M.  462. 

(y)  1  RoL  Abr.  671,  L  5. 


distress  for  rent  or  service  cannot  be  taken  in  the  night.  See  6  C.  &  P. 
213,  Aldenburgh  v.  PeapUy  when  Pcurke^  J.,  ruled,  that  no  one  had  a 
right  to  make  a  distress  after  dark. 

(12)  A  distress  may  be  in  a  house  through  the  doors  or  windows.  Com. 
Dig.  tit.  Distress,  (A.  3).  **  If  an  outward  door  be  open,  an  inner  door 
may  be  broken  in  order  to  take  a  distress,"  per  Lord  Hardwicke,  C.  J., 
in  Browfdng  v.  Dann  and  otherSf  Ca.  Temp.  Hardw.  168.  '^  But  a  pal- 
lock  put  on  a  bam  door  cannot  be  opened  by  force  for  the  purpose  of  dis- 
training the  com/'  per  Lord  Hardwicke,  C.  J.  N.  Grates  or  inclosures 
cannot  be  broken  open  or  thrown  down  to  take  a  distress.  1  Inst.  161,  a. 
By  stat.  11  Geo.  IL  c.  19,  s.  7,  **  Any  place,  in  which  goods  or  chattels, 
fraudulently  or  clandestinely  conveyed  away,  are  locked  up  or  secured,  so 
as  to  prevent  the  same  from  being  taken  as  a  distress  for  rent  arrear,  may 
be  broken  open  and  entered  in  the  day-time  by  the  party  distraining; 
first  calling  to  his  assistance  the  constable  or  other  peace  officer  of  ^e 
place  where  the  goods  are  suspected  to  be  concealed ;  and  in  case  of  a 
dwelling-houBe,  CMith  bemg  first  made  before  a  justice  of  the  peace  of  a 
reasonable  ground  to  suspect  that  suck  goods  are  therein ;  and  the  same 
may  be  taken  and  seized,  for  the  arrears  of  rent,  as  if  they  had  been  in  an 
open  place."    An  order  of  justices  adjudging  a  party  to  pay  double  the 
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rent-charge  iflsaing  out  of  the  land,  rAnch  lies  in  difierent  counties, 
a  distress  for  the  whole  may  be  taJcen  in  one  county  (z).  So  if  a 
rent-chaige  issue  out  of  land  in  the  possession  of  many  tenants,  a 
distress  mav  be  taken  upon  the  possession  of  one  for  the  whole 
rent|  for  it  issues  out  of  each  part  (a).  But  where  there  are  sepa- 
rate and  distinct  demises,  there  must  be  separate  distresses  on  the 
several  premises  subject  to  the  distinct  rents,  although  the  several 
premises  are  demisea  to  the  same  tenant  (ft).  By  stat.  11  Geo.  II. 
c.  19,  s.  8,  ^'  The  landlord  may  distrain  any  cattle  or  stock  of  the 
tenant,  depasturing  on  any  common  appendant  or  appurtenant,  or 
any  way  heloog^g  to  the  premises  demised.'"  If  the  lord  come  to 
distrain  cattle  which  he  sees  then  within  his  fee  (c),  and  the  tenant 
or  any  person,  to  prevent  the  lord  firom  distraining,  drive  the  cattle 
out  of  the  loi^^s  fee  into  some  other  place,  yet  may  the  lord  freshly 
follow  and  distrain  the  cattle ;  for  in  judgment  of  law  the  distress 
will  be  considered  as  taken  within  his  fee.  A  different  rule  holds 
with  respect  to  distresses  for  damage  feasant  (d) ;  for  if  the  owner 
of  the  beasts  chase  them  out  of  the  soil,  even  with  a  view  to  evade 
the  distress,  yet  the  owner  of  the  soil  cannot  distrain  them ;  because 
the  beasts  must  be  damage  feasant  at  the  time  of  the  distress. 

By  Stat.  11  Geo.  II.  c.  19,  s.  1  (13),  "If  lessee  for  life,  Y.  W. 
or  otherwise,  of  lands  or  tenements,  upon  the  demise  whereof  any 
rents  are  reserved,  shall  fraudulently  or  clandestinely  carry  off  his 
goods  from  such  demised  premises,  to  prevent  a  distress,  the  lessor, 
or  any  empowered  byhim,  may,  withm  thirty  days  after  carrying 
off,  distrain  such  goods,  wherever  found,  for  the  rent  arrear,  and  sell 
or  dispose  of  the  same,  as  if  distrained  on  the  premises :  provided  (e), 
before  the  seizure,  such  goods  have  not  been  sold,  bondfide^  and  for  a 
valuable  consid^ntion,  to  a  person  not  privy  to  thefraiuL^  But  the 
rent  must  be  due ;  for  the  landlord  cannot  mstrain  under  this  statute 
before  the  rent  becomes  due  (/).    By  sect.  3,  "  If  any  tenant  shall 


fr)  1  Rol.  Abr.  671, 1.  27,  30. 
«)  1  Rol.  Abr.  671,  L  33. 

[b)  Roger*  t.  Birhmre,  Str.  1040. 

[c)  1  lost.  161,  a. 


(d)  lb. 

(e)  Sect  2  (14). 

If)  JUmi  ▼.  VmigJkm,  I  Bini^.  N.  C. 
767. 


value  of  the  goods,  under  the  4th  section  of  this  statute,  must  show  on 
the  face  of  it  that  party  removing  the  goods  was  tenant.  Rex  v.  Davis, 
6B.&Ad.55l. 

(13)  This  section  is  copied  from  the  second  section  of  the  fourteenth 
chapter  of  the  8th  of  Anne,  and  differs  from  it  only  as  to  the  time  allowed 
for  the  seizing  the  goods  after  the  carrying  off;  the  statute  of  Anne  allow- 
ing only  five,  and  this  statute  thirty  days. 

(14)  This  section  is  copied  from  the  3rd  of  the  8  Ann.  c.  14,  with  the 
exception  of  the  words  in  italics. 
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fraudalently  remove  or  convey  away  his  goods,  or  if  any  person  shall 
wilfully  and  knowingly  assist  such  tenant  in  such  fraudulent  convey- 
ing away  or  carrying  off  any  part  of  hU  goods,  or  in  concealing  the 
same,  the  party  offending  shall  forfeit  and  pay  to  the  landlord  double 
the  value  of  the  goods  carried  off  or  concealed/'  A  creditor  (g) 
may,  with  the  assent  of  the  debtor,  take  possession  of  the  goods  of 
his  debtor,  and  remove  them  from  the  premises,  without  incurring 
the  penalty  in  the  foregoing  section ;  although  the  creditor  takes 
possession,  knowing  the  debtor  to  be  in  distressed  circumstances, 
and  under  an  apprehension  that  the  landlord  will  distrain.  In  an 
action  (A)  against  a  party  for  aiding  and  asedsting  the  tenant  in  the 
fraudulent  removal  of  his  goods,  wiQi  intent  to  prevent  the  landlord 
from  distraining  them,  it  is  incumbent  on  the  landlord  not  only  to 
prove  that  the  defendant  assisted  the  tenant  in  such  fraudulent 
removal,  but  also  that  he  was  privy  to  the  fraudulent  intent  of  the 
tenant.  The  4!th  section  gives  the  landlord  a  remedy  by  complaint 
to  two  magbtrates^  when  the  goods  do  not  exceed  the  value  of  50/., 
but  the  landlord  may  elect  which  remedy  he  will  pursue  (i).  This 
statute  applies  to  the  goods  of  the  tenant  only,  and  not  to  the  goods 
of  a  stranger  (A),  or  lodger  (I). 


VII.  ne  Manner  of  disposing  of  Distresses^  and  herein  of  the 

Sale  of  Distresses  for  Rent  Arrear. 

At  the  common  law,  the  party  distraining  might  have  driven  the 
distress  from  the  place  where  it  was  taken,  into  any  other  place, 
even  in  a  distant  county.  It  is  obvious  (in),  that  the  exercise  of 
such  a  power  must  have  been  attended  with  great  oppression; 
more  especially,  as  the  tenant  was  obliged  to  provide  sustenance 
for  his  beasts,  if  they  were  impounded  in  an  open  pound ;  and  the 
beasts  being  driven  into  a  foreign  county,  the  tenant  must  fre- 
quently have  been  at  a  loss  where  to  make  a  replevin.  A  partial 
remedy  for  this  evil  was  afforded  by  stat.  52  Hen.  III.  c.  4, 
which  prohibited  all  persons  from  driving  the  distress  out  of  the 
county  where  it  was  taken.  But  the  stat.  1  &  2  Phil.  &  Ma. 
c.  12,  has  given  a  further  check  to  it.  By  the  last-mentioned 
statute  it  is  enacted,  ^'  That  no  distress  of  cattle  shall  be  driven 
out  of  the  hundred,  rape,  wapentake,  pr  lath,  where  the  distress 
is  taken,  except  it  be  to  a  pound  overt  within  the  same  shire, 
not  above  three  miles  distant  from  the  place  where  the  distress  is 

(ff)  Bach  T.  M0at9f  5  M.  &  S.  200.  (i)  Thornfonw,  Adams  and  of  hen,  ^tH. 

(h)  Brooke  y.  Noakee,  8  B.  &  C.  537.  &  S.  38. 

(t)  Bromley  ▼.  Holden,  1  M.  &  Malk.  (/)  Poetman  v.  Harrell,  6  C,  &  P.  225. 

175.  <m)  2  lost.  106. 
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taken ;  and  no  cattle  or  other  goods  distrained  for  any  manner 
of  cause  at  one  time,  shall  be  impounded  in  several  places,  upon 
pain  of  forfeiting,  to  the  party  grieved,  one  hundred  killings  and 
treble  damages. '  If  the  hundred,  in  which  the  cattle  were  dis- 
trained, be  in  one  county,  and  the  hundred  into  which  they  were 
driven  be  in  another,  the  venue  may  be  laid  in  either  county  (n). 
Persons  distraining  for  rent  arrear  (o)  may  impound  the  distress 
in  any  convenient  part  of  the  land  chargeable  with  the  rent.  The 
stat.  11  Geo.  II.  c.  19,  s.  8,  which  empowers  the  landlord  to  seize 

E rowing  crops  as  a  distress,  authorizes  him  ^^  to  cut,  gather,  and 
y  up  the  same,  when  ripe,  in  bams,  or  other  proper  places  on  the 
premises,  if  any ;  if  not,  then  in  other  bams  or  pro^  places,  as 
near  as  may  be  to  the  premises,  notice  thereof  bein^  given  (p) 
to,  or  left  at  the  last  place  of  abode  of,  the  tenant,  withm  one  week 
after  the  lod^g  of  the  distress."  By  stat.  5  &  6  Will.  IV .  c.  59, 
8.  4,  parties  impounding  cattle  are  required  to  provide  sufficient 
food  for  them,  and  then  may  recover  before  a  justice  of  the  peace 
not  exceeding  double  the  value  of  such  food  from  the  owner.  And 
by  s.  5,  where  animals  have  been  impounded  without  sufficient  food 
more  than  twenty-four  hours,  any  person  may  enter  the  pound  and 
supply  them  with  food,  without  being  liable  to  an  action  of  trespass 
or  other  proceeding. 

Distrainors  are  bound  (q)  to  see  that  the  pound  to  which  they 
take  the  distress  is  in  a  fit  and  proper  state  to  receive  it,  at  the 
time  of  impounding.  It  is  no  defence  (r)  for  abusing  the  dis- 
tress by  putting  the  animals  distrained  in  a  muddy  pound,  that 
the  place  was  the  manor  pound,  and^'was  generally  m  a  proper 
state. 

Sale  of  Distress  for  Rent  Arrear. — ^At  the  common  law,  distresses 
for  rent  arrear  could  not  be  sold,  but  only  detained  as  pledges  for 
the  enforcing  the  payment  of  such  rent :  but  now  by  the  stat. 
2  Will.  &  Ma.  sess.  1,  c.  5,  s.  2,  it  is  enacted,  *^  That,  where  any 
goods  or  chattels  shall  be  distrained  for  any  rent  (15)  reserved  and 
due  upon  any  contract,  and  the  tenant  or  owner  of  the  goods  shall 
not  within  five  (16)   days  next  after  such   distress,  and  notice 


(«)  Pope  ▼.  Davii,  2  Taunt.  252. 
io)  Stat.  11  < 
(p)  Sect  9. 


Stat.  11  Geo.  II.  e.  19»  s.  10. 


(f)  WUd«r  ▼•  SpeeTf  $  Ner.  &  P.  536 ; 
8  A.  &  B.  547. 


(15)  **  This  statute  does  not  affect  distresses  damage  feasant;  conse- 
quently they  remain,  as  they  were  at  common  law,  mere  pledges ;  and 
the  sale  of  them  will  make  the  party  distraining  a  trespasser  a6  initio" 
Per  Lord  Hardwiche^  C.  J.,  in  Vorton  v.  Pickup^  Sittings  after  M.  T. 
9  Geo.  II.  MSS. 

(16)  Five  days,  that  is,  five  times  twenty-four  hours  must  elapse,  before 
sale.     Harper  v.  Tatwell,  6  C.  &  P.   166,   Tindal,  C.  J.    The  five 
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thereof,  with  the  cause  of  such  taking  (17)  left  at  the  chief  man* 
uon  house  ri8),  or  other  most  notorious  place  on  the  premises 
charged  witn  the  rent,  replevy  the  same,  the  person  distTaining 
may,  with  the  sheriff  or  undeiHsheriff  of  the  county,  or  constable  of 
the  hundred,  parish,  or  place,  where  the  distress  is  tiJ^en,  cause 
the  distress  to  be  appraised  by  two  sworn  (19)  appraisers,  whom 
such  sheriff^  &c.  shaU  swear  to  appraise  them  truly,  and  after  such 
appraisement,  may  sell  the  same  towards  satisfaction  of  the  rent, 
and  the  charges  of  the  distress  and  appraisement,  leaving  the  over- 
plus, if  any,  in  the  hands  of  the  sherifi^  &c.  for  the  owner's  use. 

This  statute,  although  it  autiiorizes  a  sale  after  the  five  days, 
does  not  take  away  the  right  to  replevy  (r),  after  the  five  days,  in 
case  the  distress  is  not  sold ;  for  it  does  not  contain  any  negative 
words,  and  at  common  law  the  distress  was  at  all  times  replevisaUe. 

(r)  Jacob  T.  King,  5  TwaxA.  451. 


days  are  reckoned  inclusive  of  the  day  of  sale.  Wallace  v.  King^  1  H. 
Bl.  13,  and  a  reasonable  time  after  the  expiration  of  the  five  days  is 
allowed  to  the  landlord  for  appraising  and  selling  the  goods.  Pitt  v. 
Shewy  4  B.  &  A.  208.  But  if  goods  remain  on  ihs  premises  longer  than 
the  five  days  without  tenant*s  consent,  distrainor,  after  the  ex(Mration  of 
that  time,  becomes  a  trespasser.  Qriffin  v.  Scott y  2  Str.  7 17 ;  2  Ld.  Raym. 
1424. 

(17)  It  is  not  necessary  to  set  forth  in  the  notice  at  what  time  the 
rent  became  due.  Per  Buller,  J.,  in  Moss  v.  Qallimorey  Doug.  280. 
When  the  notice  was  for  more  than  was  actually  due,  but  the  goods 
distrained  only  covered  the  amount  actually  due,  ParkCy  B.,  allowed  a 
verdict  for  nominal  damages  to  be  taken  on  the  count  for  distraining  for 
more  rent  than  was  due,  subject  to  the  question  of  its  validity.  IFi/- 
kinson  v.  Terry ^  1  M.  &  Rob.  377. 

(18)  In  Walter  v.  Rutnbaly  Ld.  Raym.  53,  it  was  holden,  that  notice 
to  the  tenant  was  good  notice  under  this  act,  the  sole  object  of  the  statute 
being,  that  the  party  should  have  notice :  which  object  was  more  effec* 
tually  attained  by  a  notice  given  to  the  party  himself,  than  by  a  notice 
left  at  the  mansion  house,  or  most  notorious  place  on  the  premises. 

(19)  /.  0.  sworn  before  the  constable  of  the  parish  where  distress  is 
taken ;  it  will  not  suffice,  if  sworn  before  constable  of  adjoining  parish. 
Avenell  v.  Croker,  M.  &  Malk.  172.  And  constable  must  attend  with 
the  appraisers  at  the  time  the  goods  are  appraised,  and  must  swear  them 
before  they  make  their  appraisement.  Kenney  v.  May  and  another^ 
1  M.  &  Rob.  56.  The  party  distraining  ought  not  to  be  sworn  as  one  of 
the  appraisers*,  for  he  is  interested  in  the  business. 

*  Andrews  v.  Rugtell  and  another,  Middletez  SittiiigB  after  Easter  Tern,  178S; 
Bull.  N.  P.  [81]  5th  ed.  S.  P.,  ruled  by  Eyre,  C.  J.,  in  C.  B.  SittiDgs,  M.  S.  Le BUme, 
3.,  S.  P.  admitted  in  Westwood  y.  Cowne,  1  Stork.  N.  P.  C.  172. 
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Secus  after  a  sale ;  for  tiien  the  purchaser  is  entitled  to  take  the 
goods  and  retain  them  («)• 

By  stat.  11  Geo.  II.  e.  19,  s.  10,  any  person  lawftdly  taking  any 
distress  for  any  kind  of  rent  may  impound  or  otherwise  secure  the 
distress  so  made  on  the  most  fit  and  convenient  part  of  the  premises 
chargeable  with  the  rent,  and  appraise,  seU,  and  dispose  of  the  same 
upon  the  premises,  in  like  manner  and  under  the  like  directicms  and 
ra^traints  as  may  be  done  off  the  premises  by  virtue  of  the  foregoing 
statute,  2  Will.  &  Ma.  c.  6.  The  1  &  2  Phil.  &  Ma.  c.  12,  &  2,  which 
enacts,  *^  that  no  person  shall  take  for  keeping  in  pound,  impounding 
or  poundage  of  any  distrei^  above  4d.  for  anv  one  whole  distress 
that  shall  be  so  impounded,^  does  not  extend  (t)  to  cases  where 
goods  are  impounded  under  the  foregoing  10th  section  of  the  11th 
Geo.  II.  c.  19. 

An  appraisement  (m  the  premises  under  this  stat.  of  Geo.  II.  does 
not  so  cnange  (u)  the  property,  that  the  tenant  may  not  replevy 
them,  before  an  actual  Bale. 

The  sale  of  growing  crops  is  not  authorized  by  thestatute  of  2  Will. 
&  Ma.  Hence  a  tenant  whose  growing  crops  have  been  seized  as  a 
distress  for  rent  before  they  were  rme,  cannot  maintain  an  action 
upon  the  case  against  the  hmdlord  ror  selling  the  same  before  the 
five  days,  or  a  reasonable  time,  have  elapsed,  such  sale  being  wholly 
void  (x).  The  notice  of  distress  may  be  abandoned ;  for  a  party 
may  distrain  for  rent,  and  avow  for  fealty  (t/). 

In  order  to  prevent  excessive  charges  by  brokers  and  other 
persons  employed  to  make  distresses  on  poor  tenants,  it  was  enacted 
by  stat.  67  Geo.  III.  c  93,  [10th  July,  1817,]  that  no  person 
making  any  distress  for  rent,  where  the  sum  due  shall  not  exceed 
20/.,  shall  take  any  other  chiurges  than  those  mentioned  in  the  sche* 

dule  annexed  to  the  act,  which  are  as  follows : — 

t.    d. 
Levying  distress  .  .  .  .  •  3    0 

Man  in  possession,  per  day       .  .  •  •  2    6 

Appraisement,  6df.  m  the  pound  on  value  on  goods. 
Stamp,  lawful  amount. 

All  expenses  of  advertisement,  if  any  such       •  .  10    0 

Commission  and  delivery  of  goods,  1^.  in  the  pound,  on 
net  produce  of  sale. 

Under  this  act,  parties  aggrieved  maj  apply  to  a  J.  P.  See 
sections  2,  3,  4,  &  6.  But  the  sixth  section  is  general,  for  by  that 
^^  every  broker  or  other  person  making  and  levying  any  distress, 
shall  give  a  copy  of  his  charges,  and  of  all  the  costs  and  charges  of 

(t)  Admitted  hj  Cfab§,  C.  J.,  b  J^KOb  M  Jacob  ▼.  Kmff,  5  Taunt  451. 

T.  King,  5  Tftunt  451.  {s)  Owm  t.  Legh,  3  B.  &  A.  470. 

(0  Child  ▼.  Ckamberkun,  5  B.  &  Ad.  (y)  Per  Lord  Kenytm,  C.  J.,  in  Gwiimet 

1049.  Y.  PhUl^,  3  T.  R.  645. 
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any  distrees  whatsoever,  signed  by  him  to  the  person  otk  whose  soods 
the  distress  is  levied,  although  the  amount  of  rent  demanded  ex- 
ceed 201.  This  statute  has  not  repealed  the  provisions  of  the  stat. 
2  Will.  &  Ma.  sess.  1,  c.  5,  s.  2,  (antCj  p.  675,)  so  as  to  make  an 
appraisement  by  one  broker  sufficient  ^js).  The  sixth  section  only 
applies  to  persons  aetuaUy  (a)  interfenng  in  making  the  distress ; 
and  therefore  a  landlord  who  does  not  personally  interfere  in  £he 
distress,  is  not  liable  for  the  neglect  of  the  broker  employed  by  him, 
in  not  delivering  a  copy  of  his  charges. 

The  provisions  of  the  67  Geo.  III.  c.  93,  have,  by  stat.  7  &  8 
Oeo.  I V.  c.  17,  been  extended  to  distresses  for  land-tax,  assessed 
taxes,  rates,  tithes,  &c.  for  any  sum  not  exceeding  20/. 


VIII.  Pound  Breach  and  Hescaus. 
1.  Of  Pound  Brtach. 

m 

An  action  for  a  pound  breach  lies  (&),  where  a  person  distrains 
cattle  damage  feasant  in  his  land,  or  for  rent  or  services,  and  puts 
them  into  the  common  pound,  or  into  another  pound  or  place, 
which  shall  be  said  to  be  a  lawful  pound,  and  the  owner  of  the 
catde,  or  other  person,  takes  the  cattle  out  of  the  pound,  and 
drives  them  where  he  pleases.  See  the  form  of  the  writ  in  this 
action,  F.  N.  B.  100,  a,  100,  b,  101,  a,  there  caUed  a  writ  de  pareo 
fracto.  If  a  person  sends  his  servant  to  distrain  for  rent  or  ser- 
vices (c),  and  the  servant  distrains  the  cattle,  and  impounds  them, 
and  a  stranger  takes  them  out  of  the  pound,  the  action  must  be 
brought  by  the  master  and  not  the  servant :  for  it  is  the  master^s 
pound,  n  a  person  distrain  cattle  for  damage  feasant,  and  put 
them  in  the  pound  (d),  and  the  owner,  who  had  common  thert, 
make  fresh  suit,  and  find  the  door  unlocked,  he  may  justify  the 
taking  away  the  cattle  in  a  pareo  fracto*  If  the  owner  break  the 
poun^  and  take  away  his  goods,  the  party  distraining  may  have  his 
action  de  pareo  fractOy  and  he  may  also  take  his  goods  that  were 
distrained  wheresoever  he  find  them,  and  impound  them  again.  A 
pound-keeper  is  bound  to  receive  every  thing  offered  to  his  custody, 
and  is  not  answerable  whether  the  thms  were  legally  impounded  or 
not  (e).    If  the  cattle  be  wrongfully  tiScen,  the  person  who  brings 

(i)  Allm  ▼.  FUeker,  10  A.  &  E.  640,  (b)  F.  N.  B.  100,  a. 

orenvliiig  Ffeieher  ▼.  Smmderw,  1  M.  &  ie)  Id.  100,  b. 

Rob.  375,  Lyndkunt,  C.  B.    See  Biihop  (iQ  1  Inst  47,  b. 

y.  BrymU,  6  C.  &  P.  484.  (tf)  Badkm  ▼.  Powett,  Cowp.  476,  cited 

(a)  Hart  t.  Leaek,  1  Tyr.  &  Gr.  1010,  by  Bulier^  J.,  in  Brtmdlmg  ▼.  Kent,  I  T. 

1M.&W.560.  R.  62. 
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the  cattle  is  answerable,  and  not  the  pound-keeper,  unless  it  can  be 
proved  that  he  has  transgressed  the  limits  of  his  duty,  and  assented 
to  the  trespass.  When  the  cattle  are  once  impounded,  he  cannot 
let  them  go  without  a  repleyin,  or  without  the  consent  of  the  party. 
When  the  cattle  are  in  the  pound,  they  are  in  the  custody  of  the 
law ;  and  if  the  pound  is  broken,  the  pound-keeper  cannot  bring  an 
acfion,  but  the  person  who  distrained  them.  See  the  statute  2 
WiD.  &  Ma.  first  sess.  c.  5,  at  the  close  of  the  next  section. 


2.  Of  Rescoui, 

Rescous,  as  far  as  the  same  relates  to,  distress,  means  the  taking 
away  and  setting  at  liberty,  against  law,  a  distress  taken  (/). 
Rescous  lies,  where  a  person  distrains  for  rent  or  services,  or  for 
damage  feasant,  and  is  desirous  of  impounding  the  distress,  and 
another  person  rescues  the  distress  m)m  him(^).      The  party 
distraining  must  be  in  possession  of  the  distress,  otherwise  there 
cannot  be  a  rescue  (A).     But  although  rescue  will  not  lie  at  the 
suit  of  a  person  who  is  prevented  by  another  from  making  a  dis- 
tress, yet  an  action  on  the  case  will  He  for  the  disturbance.    If  a 
person  send  a  person  to  distrain  (i),  and  rescous  be  made  upon  the 
servant,  the  action  must  be  brought  by  the  master  who  sustains  the 
injury,  and  not  by  the  servant.     If  a  distress  is  taken  without 
cause,  as  where  rent  is  not  due  (k),  the  owner  may  make  rescous  be- 
fore the  distress  is  impounded  (Q.     So,  if  the  owner  tender  the  rent 
before  distress  taken  (m).     But,  after  the  distress  is  impounded,  the 
owner  cannot  break  the  pound,  and  take  the  distress  out  of  the 
pound ;  for  it  is  then  in  the  custody  of  the  law  (n).     The  action  of 
rescous  has  fallen  into  disuse ;  the  usual  remedy  at  this  time  is  by 
an  action  on  the  case.     By  stat.  2  Will.  &  Ma.  first  sess.  c.  6,  s. 
4,  it  is  enacted,  '^  That  upon  any  pound  breach,  or  rescous  of  goods' 
or  chattels  distrained  for  rent,  the  party  grieved  shall,  in  a  special 
action  on  the  case,  for  the  wrong  thereby  sustained,  recover  treble 
damages  and  costs  acainst  the  ofienders,  or  against  the  owners  of 
the  distress,  in  case  uie  same  be  afterwards  found  to  have  come  to 
their  use  or  possession.'^    The  construction  put  on  this  statute  has 
been  (o),  that  the  word  treble  shall  be  referred  as  well  to  the  word 
costs  as  to  the  word  damages.     Proof  of  a  tender  of  the  renL  after 
the  impounding  of  distress,  will  not  bar  an  action  on  this  statute  (p). 


If)  1  Ingt  160,  b.  (m)  Id.  160,  b. 

(g)  F.  N.  B.  101,  a.  (»}  Id,  47.  b. 

(A)  Id,  102,  b.  (o)  Lawwn  t.  Story,  Lord  Raym.  19 ; 

0  Id.  101,  b.  Carth.  321,  8.  C. 

k)  I  Init.  160,  b.  (p)  Firth  ▼.  Fvroif,  5  T.  R.  432,  cited 

(/)  Id.  47,  b.  in  Thamti9  ▼.  Harrii9, 1  M.  &  Or.  695. 
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IX.    Of  abuinng  the  IHstress,  and  of  Irregtdarity  m  the  Pro- 

ceedings  hy  the  Party  distraining. 

An  abuse  of  the  distresB  makee  the  party  distrauuDg  a  trespasser 
ah  initio,  except  where  it  is  otherwise  protided  by  statute  (q).    In 
trespass  for  breaking  and  entering  the  plaintiff's  house  ^r),  and  taking 
and  carrying  away  fis  goods^  ^e  defendant  justified  the  taking  and 
carrying  away  the  goods,  as  a  distress  for  damage  feasant :  replica- 
tion, that  after  the  distress,  the  defendant  converted  them  to  his  own 
use :  on  demurrer,  it  was  urged,  that  the  replication  was  a  departure; 
for  it  did  not  support  the  plainitiff^s  declaration  in  trespass,  but 
showed  rather  that  he  ought  to  have  brought  trover  on  the  conver- 
sion ;  but  the  court  overruled  the  objection,  observing,  that  he  toho 
abuses  a  distress  is  a  trespasser  ah  initio^  and,  therefore,  if  in  tres- 
pass the  defendant  justifies  nomine  districtionis,  the  plaintiff  may 
show  an  abuse,  and  it  is  not  a  departure,  but  will  support  the  decla- 
ration :  and  so  it  does  in  this  case ;  for  the  conversion  is  a  trespass 
or  trover  at  the  plaintiff's  election ;  and  the  matter  disclosed  in  the 
replication  makes  good  his  election ;  for  it  proves  it  a  trespass  as 
well  as  a  trover.     See  Dye  v.  Leatherdale,  3  Wils.  20,  where  the 
same  point  was  ruled,  and  the  authority  of  the  preceding  case  re- 
cognized.   By  Stat.  11  Oeo.  11.  c.  19,  s.  19,  '^  Where  anv  distress 
shall  be  made  for  any  rent  justly  due,  and  any  irregularity  or  im- 
lawful  act  shall  be  afterwards  done  by  the  party  distraining,  or  his 
agent ;  the  distress  shall  not  be  deemed  unlawful,  nor  the  distrainor 
a  trespasser  ab  initio,  but  the  party  grieved  may  recover  satisfaction 
for  the  ffl)ecial  damage  in  an  action  of  trespass,  or  on  the  case  (9), 
at  the  election  of  tiie  plaintiff;  and  if  he  recover,  he  shall  have  ndl 
costs.^    In  case  for  an  irregular  distress  under  the  foregoing  clause, 
it  is  necessary  to  state  correctly  (t)  to  whom  the  rent  mstnuned  for 
is  due.     But  by  s.  ^0  of  the  same  statute,  it  is  provided,  ^  That 
no  tenant  or  lessee  shall  recover  in  such  action,  if  tender  of  amends 
has  been  made  before  action  brought.^'    Since  this  statute  trover 
will  not  lie  for  goods  irregularly  sold  under  a  distress,  whether  the 
whole  (tt),  or  any  (x),  of  the  rent  distrained  for  be  due  at  the  time 
of  seizure.     [In  case  (y)  for  selling  goods  distrained  for  rent  without 
an  appraisement,  the  measure  of  damages  is  the  value  of  the  goods 
minus  the  rent.]     By  stat.  17  Geo.  II.  c.  38,  s.  8,  "  Where  any 
distress  shall  be  made  for  money  justly  due  for  the  relief  of  the  poor, 

(7)  See  at  the  doae  of  this  sectioii,  11  (0  Irekmd  y.  Joknton,  1  Bingb.  N.  C. 

Geo.  II.  c.  19,  s.  19,  and  17  Geo.  II.  c      162 ;  4  M.  &  Sc.  706. 


^  / 


3S,  g.  3.  M  Wallaee  v.  King,  1  H.  Bl.  13. 

(r)  Qdrgrave  J.  SmUk^BOk.  221.  (x) 

{9)  See  Wmterhowme  v.  Morgan,  11       193. 


(r)  Gargrave  ▼.  8mUk,  Salk.  221.  {x)  Whiiworth  ▼.  SmitA,  1  M.  &  Rob. 


East,  395,  and  poH,  tit.  "Trespass,"  n.  (y)  Bigghu  t.  Goode,  2  Cr.  &  J.  364. 

(5) ;  Virtue  t.  Beaeley,  1  M.  &  Rob.  21. 
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the  distress  shall  not  be  deemed  unlawful,  nor  the  party  making  it 
a  trespasser,  on  account  of  any  defect  or  want  of  form  in  the  warrant 
of  appointment  of  overseers,  or  in  the  rate  or  assessment,  or  in  the 
warrant  of  distress  thereupon :  nor  shall  the  party  distraining  be 
deemed  a  trespasser  a&  initio^^  on  account  of  any  irregularity  which 
shall  be  afterwards  done  by  him,  but  the  party  grieved  may  recover 
satisfaction  for  the  special  damage  in  an  action  of  trespass,  or  on  the 
case  (2r),  with  full  costs ;  unless  tender  of  amends  is  made  before 
action  brought"  (a).  A  party  making  a  distress  for  two  cadses,  as 
to  one  of  which  he  is  justified,  and  entitled  to  notice  of  action,  is 
nevertheless  liable  in  trespass,  as  to  the  other  (6).  Trespass  lies 
against  a  landlord  (c),  who,  on  making  a  distress  for  rent,  turns  the 
tenant's  family  out  of  possession,  and  continues  in  possession  after 
the  rent  is  paid.  But  trespass  will  not  lie  for  an  excessive  distress 
merely  (20).  Plaintiff  brought  trespass  in  C.  B.  for  taking  an 
excessive  distress  (d),  and  recovered ;  but  on  error  in  B.  R.  the 
judgment  was  reversed  on  the  ground  that  trespass  would  not  lie ; 
the  entry  and  distress  being  lawful,  in  part,  for  the  rent  due,  and 
the  whole  being  one  act ;  and  that  it  was  not  like  the  case  where 
there  was  a  subsequent  abuse  of  the  distress.  The  proper  remedy 
for  an  excessive  distress  is  an  action  on  the  case,  founded  on  the 
statute  of  Marlbridge,  52  Hen.  III.  c.  4,  which  provides,  *^  that 
distresses  shall  be  reasonable,  and  that  persons  taking  unreasonable 
distresses  shall  be  grievously  amerced  tor  the  excess  of  such  dis- 
tresses.^ In  this  action  the  plaintiff  need  not  allege  or  prove  (e) 
the  precise  amount  of  the  rent  due.  Nor  is  it  any  bar  to  such 
action,  that  between  distress  and  sale  of  the  goods  custrained,  the 
parties  came  to  an  arrangement  (/)  respecting  the  sale.  Blit  this 
action  cannot  be  maintained  after  a  judgment  recovered  in  re- 
plevin (^).     Where  plaintiff  has  received  the  taxed  costs  of  his 


8 


Sect.  9.  851,  8.  C. 

Sect.  10.  (e)  Sells  ▼.  Hoare,  1  Bingh.  401. 


[b)  Lamoni  ▼.  8<mihall,  5  M.  &  W.  (/)  lb.  S.  C. ;  Willoughbjf  w.  Baek^ 

416.  houBt  and  another^  2  B.  &  C.  821,  S.  P. 

(e)   SiherioH  ▼.  PoppUweU,  I  East,  (^)  Phillipt  t.   Benyman,    Trin.  23 

139.  Geo.  III.  B.  R.  MS. 

(d)  Ljftm  y.  Moody,  Fitsg.  85 ;  2  Str. 


<20)  Hutchins  v.  Chambers,  I  Burr.  590,  S.  P.  In  this  case  the  rule 
was  settled,  ''  that  trespass  will  uot  lie  for  an  excessive  distress;*'  but  it 
was  said,  that  there  was  one  excepted  case*,  namely,  where  gold  or  silver 
was  taken  to  an  excess,  apparent  on  the  face  of  it ;  as  where  six  ounces  of 
gold  and  100  ounces  of  suver  were  taken  for  6s.  8d. ;  but  that  proceeds  on 
Uie  ground,  that  gold  and  silver  are  of  a  certain  and  known  value,  and 
the  measure  of  the  value  of  other  things. 

•  Moir  ▼.  Mtmday,  B.  R.  H.  28  Geo.  U.,  dted  in  1  Burr.  582,  and  by  Kempon, 
C.  J.,  in  Crowther  ▼.  RamMbottom,  7  T.  R.  658. 
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r^levin  on  the  distreea,  he  cannot  (A),  in  the  action  for  excessive 
distress^  recover  as  damages  the  extra  costs  incurred  by  the  re- 
plevin. In  case  for  an  excesedve  distress,  thou^  the  warrant  of 
distress  be  for  a  greater  sum  than  is  really  due,  the  plaintiff  is  not 
entitled  to  a  verdict,  unless  the  goods  seized  are  excessive  in  regard 
to  the  sum  really  due  (i).  The  landlord  is  not  bound  {k)  to  esca- 
late very  nicely  the  value  of  the  property  aeized ;  he  ought,  however, 
to  take  care  that  some  proportion  is  kept  between  that  and  the  sum 
for  which  he  is  entitled  to  XakQ  it.  To  determine  whether  a  distress 
be  excessive,  it  must  be  ascertained  what  the  goods  seized  would 
have  sold  for  at  a  broker^s  sale  (0* 

(A)  Qract  v.  Morgan,  2  Bingh.  N.  C.  (A)    For    Baylep,  J.,   WUUmghby  t. 

534,  lecogniiing  Jenkmt  ▼.  Biddulph,  4  BaekhouMtt  2  B.  &  C.  823. 

Bingh.  160.  (0  Per  Parke,  B.,  in  WtUi  y.  Moody, 

(0  Crowder  ▼.  89\f,  2  M.  &  Rob.  190,  7  C.  &  P.  59. 
Lord  Abinger,  C.  B. 


END    OP    VOL.    I. 


W  ilium  Stevena,  Printer,  Bell  Yard,  Temple  Bar. 
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